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CASES  DECIDED 

IN  THX 

COURT  OF  APPEALS 

OF  THE 

STATE   OF  NEW  TOEK, 

COMMENCING  NOVEMBER  20,  1883. 


Almka  Hancock,  Eespondent,  v.  George  W.  Eand  et  al., 

Appellants. 

Persons  belonging  to  tbe  armj  and  navy,  who  have  no  permanent  resi- 
dence they  can  call  home,  are  to  be  regarded  as  travelers  when  stopping 
at  public  inns  ;  to  deprive  them  of  their  privileges  as  such,  and  to  give 
them  the  character  of  boarders  merely,  it  must  appear  that  an  explicit 
contract  was  made  to  that  effect. 

Plaintiff  and  her  husband  H.,  who  was  an  officer  in  the  United  States  army, 
having  no  permanent  home,  but  living  where  military  duty  called  him, 
occupied  rooms  in  the  defendant's  hotel  under  an  agreement,  by 
which  they  were  to  so  occupy,  upon  terms  specified,  until  the  spring 
or  summer  following,  provided  every  thing  was  satisfactory,  and  the 
husband  was  not  sooner  ordered  away  on  military  duty.  H.  and 
family  took  their  meals  at  the  hotel  restaurant,  paying  for  each  meal  the 
same  as  other  guests.  No  notice  was  posted  in  said  rooms  as  prescribed 
by  the  Innkeepers  Act  (Chap.  421,  Laws  of  1855).  In  an  action  to  recover 
thb  value  of  property  of  plaintiff,  stolen  from  said  rooms  while  so 
occupied,  ?iMy  the  facts  justified  a  finding  that  the  relation  between  the 
parties  was  that  of  innkeeper  and  guest ;  and  so  that  defendants  were 
liable. 

It  appeared  that  defendants  kept  separate  apartments  for  boarders  and  for 
transient  persons,  and  that  H,  and  family  were  registered  among  the  for- 
mer.  Held^  in  the  absence  of  proof  that  H.  was  aware  of  this  fact,  de- 
fendants' liability  was  not  affected  thereby . 

It  appeared  that  H.  and  family  for  several  years  prior  to  their  going  to  de- 
fendants' hotel  had  been  boarding  at  another  hotel  in  the  same  city. 
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StatemeDt  of  c&se. 

Held^  that  this  did  not  affect  the  question  of  their  relationship  with 
defendants,  or  establish  that  they  were  citizens  of  that  dty. 
Vance  ▼.  Throckmorton  (5  Bush,  41),  Manning  v.   Welli  (9  Humph.  746), 
Hur8h  V.  Byers  (29  Mo.  469),   FoUoGk  v.  Landis  (36  Iowa,  661),  Lusk  v. 
Bdote  (22  Minn.  468),  distinguished. 

(Argued  October  10,  1883  ;  decided  November  20,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  October  28,  1881,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

T/ieo.  O.  Sears  and  Chas.  P.  Crosby  for  appellant.  Defend- 
ants' liability  to  plaintiflE  can  arise  in  this  action  only  from  the 
fact  that  she  was  a  traveler  or  passenger.  {Mowers  v.  Feathers^ 
61  N.  Y.  34 ;  Drops  v.  Thain,  Tatch.  127 ;  Orinistone  v. 
Innkeeper^  Hotter,  49 ;  Chitty  on  Contracts,  476 ;  Bacon's  Abr. 
228  ;  Story  on  Bailments,  §  475 ;  Parsons  on  Contracts,  145  ; 
Tlwmpson  v.  Lacy,  3  B.  &  Aid.  283,  .286 ;  Edwards  on  Bail- 
ments, 388.)  General  Hancock  and  family  were  not  *'  guests  " 
of  the  defendants,  because  they  were  not  travelers  or  passen- 
gers. (17  Hun,  283 ;  Story  on  Bail.,  §  477 ;  Edwards  on  Bail,, 
394 ;  2  Parsons  on  Contracts,  150 ;  Berkshire  Woolen  Co.  v. 
Proctor,  7  Cush.  417 ;  Pinkerton  v.  Woodward,  33  Cal.  557 ; 
Norcross  v.  Norcross,  53  Me.  169 ;  Walling  v.  Pottei\  35 
Conn.  583 ;  McDanids  v.  Robinson,  26  Vt.  316 ;  Vance  v. 
Throckmorton,  5  Bush  [Ky.],  41;  Manning  v.  Wells,  9  Humph. 
[Tenn.]  746 ;  Eirsh  v.  Byers,  29  Mo.  469 ;  Pollock  v.  Lamdis, 
36  Iowa,  651 ;  Lusk  v.  Bdote,  22  Minn.  468 ;  Chamberlain  cfe 
Co.  V.  Masters<m,  26  Ala.  371 ;  IngaZUbee  v.  Wood,  33  N.  Y. 
577.)  The  defendants  did  not  receive  the  plaintiflE  into  their 
hotel  as  a  guest,  but  as  a  permanent  boarder.  {Stewart  v. 
McOready,  24  How.  62 ;  WiUa/rd  v.  ReinhaH,  2  E.  D.  Smith.) 
The  referee  committed  error  in  the  admission  of  the  testimony 
of  General  and  Mrs.  Hancock,  as  to  the  value  of  the  articles 
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lost  {Terpemdng  v.  Com  Exchange  Ins.  Co.y  43  N.  Y.  282  ; 
1  GreenL  Ev.,  §440;  1  Phillips'  Ev.  290;  Clark  v.  JSaird, 
5  Seld.  183 ;  BedeU  v.  T.  I.  E.  E.  Go,,  44  N.  Y.  267 ;  McGor- 
mick  V.  EaUroad  Co.,  49  id.  303 ;  Oouge  v.  EdbertSj  53  id. 
619 ;  Jay  v.  Hopkins,  6  Denio,  84 ;  3  Abb.  N.  Y.  Dig.  70, 
§  1024 ;  GuVoer  v.  Hdslam,  7  Barb.  320 ;  Ghamhers  v.  Cogney, 
85  N.  Y.  Sup.  Ct.  174 ;  Ha/rris  v.  Panama  E.  E.,  8  Bosw.  7 ; 
Morehouse  v.  Matthews^  2  Oonn.  514.) 

George  G.  Munger  for  respondent,  A  mere  reduction  of 
price,  even  though  accompanied  by  a  promise  or  agreement  as 
to  length  of  stay,  does  not  alter  the  relationship  of  landlord 
and  guest.  (17  Hun,  279  ;  PinkerUyn  v.  Woodward,  33  Cal. 
557 ;  Berkshire  Woolen  Co,  v.  Proctor,  7  Cush.  417 ;  Nor- 
cross  V,  NoTcross,  53  Me.  169  ;  Lima  v.  DwineH,  7  Alb.  L.  J. 
44 ;  Story  on  Bail.,  §  477 ;  HaU  v.  Pike,  100  Mass.  495  ;  Jolie 
V.  Cardinal,  35  Wis.  118;  Zusk  v.  Belote,  22  Minn.  468; 
Eichmond  v.  Smith,  8  B.  &  C.  000 ;  Parker  v.  Hint,  12 
Mod.  255  ;  Walling  v.  PoUer,  35  Conn.  183  ;  5  Tenn.  273  ; 
5  Barb.  568  ;  AUen  v.  Smith,  12  C.^B.  [N.  S.]  618;  Kisten  v. 
IlUdebrand,  9  B.  Monr.  72;  Bac.  Abr.,  Inns  and  Innkeepers, 
cliap.  5  ;•  Story  on  Bail.,  §  177.)  The  finding  of  the  referee  that 
there  was  no  special  contract  is  essentially  one  of  fact,  and  is 
supported  by  sufficient  evidence,  and  the  Court  of  Appeals  will 
not  reverse  the  conclusion  of  the  referee  on  such  a  question 
after  it  has  been  passed  upon  by  the  General  Term.  (Code  of 
Civil  Proc,  §§  1337, 1338  ;  Griffin  v.  Marquardt,  17  N.  Y.  28  ; 
Bain  v.  Wyckoff,  18  id.  45  ;  Priest  v.  Price,  3  Keyes,  222  ; 
ColweU  V.  Lomrence,  38  N.  Y.  71 ;  Cody  v.  Allen,  18  id.  573  ; 
MetcaLf  v.  Mattisons,  32  id.  464 ;  Ost/rander  v.  FeUxms,  39 
id.  350 ;  Bavis  v.  Spmcer,  24  id.  386 ;  Wegmxm  v.  Ghilds,  41  id. 
159  ;  Bwrgess  v.  Sirrwnson,  45  id.  225 ;  Bayton  v.  Borst,  31  id. 
435 ;  Newton  v.  Bronson,  13  id.  587.)  The  fact  that  at  the  time 
of  the  loss  meals  were  furnished  to  plaintiff  from  the  general 
restaurant  of  the  hotel,  when  ordered  and  only  when 
ordered  A  la  oaHe  from  the  regular  bill  of  fare  as  fur- 
nished to  all    customers,    and   were    paid    for  by  plaintiff 
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at  the  regular  prices  set  down  on  such  bill  of  fare,  without 
reduction  of  any  kind,  would  establish  the  liability  of  the 
innkeeper,  even  though  plaintiffs  had  rooms  outside  of  the 
hotel,  and  from  other  parties.  {McDonald  v.  Edgerton^  5 
Barb.  560 ;  Parker  v.  Flint,  12  Mod.  255  ;  Bennett  v.  Di(r 
80)1,  5  Term  R.  273 ;  Kopper  v.  Willis,  Gen.  Term,  N.  Y. 
Com.  Pleas,  Jan.  31,  1881 ;  Daily  Reg.,  Jan.  31,  1881 ;  Kop- 
yev  v.  WiUvs,  Gen.  Term,  K  Y.  Com!  Pleas,  Jan.,  1881 ; 
Thompson  v.  Za(?y,  3  B.  &  Aid.  283  ;  Parkhurst  v.  Foster, 
1  Salk.  387 ;  Cromwell  v.  Stevens,  3  Abb.  N.  S.  35  ;  WiUard 
V.  Reinjhardt,  2  E.  D.  Smith,  148 ;  25  Wend.  653 ;  9  Humph. 
179;  Stewart  v.  McCreadAj,  24  How.  Pr.  62;  Lima  v.  Dwi- 
nelle,  7  Alb.  L.  J.  44 ;  Wintermtite  v.  Dwinnelle,  5  Sandf. 
147 ;  Ma7ining  v.  Wells,  9  Thomp.  746  ;  Stewart  v.  Seymour, 
Anthon's  Law  Student,  51 ;  Mower  v.  Feathers,  61  N.  Y.  64.) 
Any  person  who  comes  to  a  hotel  or  an  inn,  recognized  and 
admitted  to  be  such,  for  the  purpose  for  which  such  hotel  or 
inn  is  kept,  and  whom  the  landlord  is  bound  to  receive, 
becomes  a  guest,  and  the  landlord's  liability  as  insurer  attaches 
unless  he  has  relieved  himself  therefrom  by  posting  the  notices 
required  by  law.  {Mowers  v.  Feathers,  61  N,  Y.  34;  Rich^ 
mond  V.  Sjnith,  8  B.  &  C.  9  ;  Bennett  v.  Ditson,  5  Term  R.  273  ; 
Grennell  v.  Cook,  3  Hill,  488 ;  Kopper  v.  Willis,  Gen.  Term, 
Com.  PL,  Daily  Reg.,  Jan.  31,  1881 ;  Ingoldshy  v.  Wood,  36 
Barb.  452;  33  N.  Y.  577;  CaUin  v.  Ilobhs,  12  Mich.  62; 
Story  on  Bail.  423,  §  476;  Humph.  [8th  ed.]  179 ;  Burgess  v. 
ClemenU,  4  M.  &  S.  206 ;  Fell  v.  Knight,  8  M.  &  W.  269  ; 
Farnsxoorth  v.  Packard,  1  Stark.  249  ;  Edw.  on  Bail.  [Ist  ed.] 
394 ;  Ainhler  v.  Skinny,  7  Robt.  561 ;  Califs  Case,  8  Coke, 
63,  note  h  ;  WaXbrook  v.  Griffith,  Moore,  876  ;  Warhroke  v. 
Orijjin,  2  Brown  &  Golds.  254 ;  Bacon's  Abr.,  Inns  and  Innkeep- 
ers, chap.  5.)  A  contract,  as  to  length  of  stay  and  prices,  made 
with  one  who  comes  to  an  inn  for  the  purpose  for  which  an  inn 
is  kept,  does  not  alter  the  legal  rights  or  liabilities  of  landlord 
or  guest,  and  is  not  a  special  contract.  {Piper  v.  Manny,  21 
Wend.  282 ;  Richmond  v.  Smith,  8  B.  &  C.  9.)  Plaintiff  was 
competent  to  testify  as  to  the  question  of   the  value  of  the 
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articles  lost.  {Merrill  v.  GrimieU^  30  N.  Y.  694 ;  ISmith  v. 
Hill,  22  Barb.  656  ;  Watson  v.  Bauer,  4  Abb.  Pr.  273  ;  Joy 
V.  Hopkins,  5  Denio,  84 ;  Derby  y.  Oallup,  5  Minn.  134 ; 
Smith  V.  Frost,  32  N.  Y.  Supr.  Ct.  87 ;  Clark  v.  £aird,  9  N. 
Y.  196.)  The  question  whether  the  relation  of  innkeeper  and 
guest  existed  between  the  plaintijBE  and  the  defendants  was  one 
of  fact,  and  having  been  found  in  favor  of  the  plaintiff,  will  not 
be  reviewed  by  this  court.  (HaU  v.  Pikey,  100  Mass.  495  ; 
Jolie  V.  Ca^diiialj  35  Wis.  118 ;  McDonald  v.  Edgerton,  5 
Barb.  660.) 

Miller,  J.  The  plaintiff  claims  to  recover  in  this  action  the 
vaUie  of  property  stolen  while  a  guest  at  the  hotel  of  the  de- 
fendants in  the  city  of  New  York.  The  findings  of  t  ha  referee 
show  that  the  plaintiff*  was  an  inmate  of  the  defendants'  hotel 
from  November,  1873,  until  June,  1874,  and  that  the  articles 
lost  were  taken  from  the  rooms  occupied  by  plaintiff  in  the 
month  of  March,  1874 ;  that  the  husband  of  the  plaintiff, 
General  Hancock,  was  an  officer  in  the  United  States  army, 
and  that  in  November,  1873,  he  applied  for  rooms  and  board 
at  the  defendants'  hotel  for  himself  and  family ;  that  after 
some  conversation  between  the  defendants  and  said  Hancock, 
in  regard  to  himself  and  family  remaining  at  defendants'  hotel, 
in  which  certain  rooms,  in  a  private  house  adjoining  said  hotel, 
which  the  defendants  were  then  using  in  connection  with  tlie 
same,  were  mentioned,  it  was  said  by  General  Hancock  that 
he  expected  to  remain  until  the  following  summer,  provided 
every  thing  was  satisfactory,  and  provided  also  he  was  not 
sooner  ordered  elsewhere  on  military  duty;  that  the  defendants 
offered  the  terms  which  they  would  take  for  said  rooms,  which 
terms  General  Hancock  accepted  on  the  understanding  that 
he  should  continue  to  occupy  them  until  the  next  following 
spring  or  summer,  provided  every  thing  was  satisfactory,  and 
provided  also  he  was  not  sooner  ordered  away  on  militiiry 
duty.  The  referee  also  found  that  General  Hancock  and 
family,  immediately  prior  to  their  going  to  the  hotel  of  the 
defendants,  had  been  boarding  at  another  hotel  in  New  York 
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city,  and  had  no  pennaneDt  home  anywhere ;  that  prior  to 
the  year  1873  and  ever  since  that  time  the  home  of  General 
Hancock  has  been  wherever  his  military  head-quarters  were, 
and  that  such  head-quarters  during  that  time  have  been  at 
different  places.  The  referee  refused  to  find,  as  requested  by 
the  defendants,  that  any  substantial  agreement  bad  been  made 
by  General  Hancock  as  to  the  length  of  time  he  and  his  family 
\^  should  occupy  said  rooms. 

We  think  that  the  finding  of  the  referee  as  to  the  under- 
standing under  which  General  Hancock  and  family  came  to 
the  defendants'  hotel  is  sufficiently  supported  by  the  evidence,  , 
and  that  his  refusal  to  find  that  there  was  any  substantial  contract 
as  to  time  between  the  parties  was  fully  justified.  It  appears 
very  distinctly  by  the  proof  that  no  specified  time  was  abso- 
lutely fixed  or  agreed  upon  for  the  stay  of  General  Hancock 
and  family  at  the  defendants'  hotel,  and  no  express  contract 
was  made  in  regard  to  the  same.  According  to  the  evidence 
the  General  and  family  had  a  perfect  right  to  leave  at  any 
time  after  the  contract  was  made,  and  were  not  bound  to 
remain  for  even  an  entire  day,  the  moment  General  Hancock 
was  dissatisfied  he  and  his  family  had  a  right  to  leave  the 
hotel,  so  also  if  ordered  elsewhere  he  had  a  right  to  leave.  It 
rested  with  him  in  these  contingencies  to  do  and  act  exactly  as 
he  pleased.  It  was  a  fluctuating  agreement,  depending  upon 
his  own  will  and  caprice,  and  it  cannot  be  said  that  the  minds 
of  the  parties  met  as  to  any  specific  time  whatever.  The 
defendants  could  not  have  recovered  damages  by  reason  of  his 
leaving  at  any  moment.  As  an  officer  in  the  army  his  duty 
might  at  any  time  have  called  him  away  to  some  distant  and 
remote  place  ;  and  individually  he  had  the  right  to  say  when 
he  should  go  without  consulting  the  defendants.  Really  and 
actually  he  was  but  a  transient  guest,  who  had  the  right  to  * 
come  and  to  go  whenever  he  pleased.  Officers  of  the  army  and 
navy,  and  soldiers  and  sailors,  who  have  no  permanent  resi- 
dence which  they  can  call  home,  may  well  be  regarded  as  trav- 
elers or  wayfarers  when  stopping  at  public  inns  or  hotels,  and 
to  make  them  chargeable  as  mere  boarders  it  should  be  shown 
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satisfactorily  that  an  explicit  contract  had  been  made  which 
deprived  them  of  the  privileges  and  rights  which  their 
vocation  conferred  npon  them  as  passengers  or  travelers. 
General  Hancock  and  the  defendants  evidently  had  this  in 
view  in  the  conversation  which  took  place  between  them 
in  regard  to  the  former's  stay  at  the  latter's  hotel.  The 
fact  that  Gteneral  Hancock  was  subject  to  marching  orders 
at  any  moment,  and  that  this  contingency  was  expressly 
provided  for,  makes  a  wide  distinction  between  the  case  at  bar 
and  one  which  possesses  no  such  features.  This  difference  and 
the  circumstances  connected  with  it  should  be  sufficient  to  take 
this  case  out  of  the  ordinary  rule  which  applies  between  an 
innkeeper  and  a  permanent  boarder,  and  fully  sustains  the 
rule  we  have  laid  down  without  disturbing  the  relationship  or 
obliterating  the  distinction  which  exists  between  a  guest  and  a 
boarder.  In  view  of  the  evidence  presented  and  the  findings 
of  the  referee,  we  think  the  defendants  are  bound  within  the 
reason  of  the  rule  under  which  an  innkeeper  is  held  liable  for 
the  goods  and  property  of  his  guest.  As  a  soldier,  General\ 
Hancock  was  unable  to  acquire  a  permanent  home,  and  by 
reason  of  his  profession  was  obliged  to  live  temporarily  and  for 
uncertain  periods  of  time  at  different  places  and  with  inn- 
keepers and  others  who  make  provision  for  the  entertainment 
of  guests  and  travelers.  He  was  necessarily  a  transient  person 
liable  to  respond  to  the  call  of  his  superiors  at  any  moment  and 
to  change  the  locality  of  himself  and  family.  The  defendants 
kept  a  hotel  or  inn  taking  care  of  transient  giiests,  some  stay- 
ing for  a  longer,  some^f or  a  shorter  period.  General  Hancock, 
for  himself  and  family,  paid  for  their  meals  the  same  as  other 
transient  guests,  and  by  express  agreement  they  were  at  liberty 
to  leave  at  any  time  they  saw  fit.  Under  these  circumstances 
no  reason  exists  why  they  should  not  be  protected  as  well  as 
the  other  travelers  or  guests  at  the  hotel.  It  is  very  evident, 
from  the  testimony,  that  no  absolute  and  express  contract  was 
made  for  the  hiring  of  the  rooms  and  the  board  of  General 
Hancock  and  his  family  for  any  stipulated  period  of  time,  and 
the  most  that  can  be  claimed,  on  the  part  of  the  appellants,  is 
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that  it  was  a  question  of  fact  for  the  consideration  of  the  referee 
and  for  him  to  determine  whether  General  Hancock  and 
family  were  travelers  and  guests  or  boarders.  On  the  one 
hand,  as  already  stated,  General  Hancock  was  a  transient  per- 
son and  could  not  depend  upon  remaining  for  any  particular 
period  of  time  at  any  place ;  he  was  without  any  permanent 
residence  or  home,  and  it  positively  appears  that  he  made  no 
arrangement  for  any  permanent  occupation  of  the  I'ooms  at  de- 
fendants' hotel.  On  the  other  hand  separate  apartments  were 
kept  for  boarders  and  for  transient  persons  by  the  defendants, 
and  the  General  and  his  family  were  registered  among  the 
former,  but  it  does  not  appear  that  he  knew  this  fact,  and  hence 
it  cannot  well  be  claimed  that  he  had  grounds  for  supposing  and 
understood  that  he  and  his  family  were  boarders  and  not  guests. 
The  authorities  hold  beyond  question  that  the  fixing  of  the 
price  does  not  make  the  party  a  boarder.  (See  Pinkerton  v. 
Woodward,  33  Gal.  557;  Berkshire  Woolen  Oo.  v.  Proctor^  7 
Gush.  417;  Nororoaa  v.  Norcroaa^  53  Me.  169;  WaUing  v. 
Potter,  35  Gonn.  183.)  The  fair  intendment  from  the  evi- 
dence is  that  General  Hancock  did  not  go  to  defendants'  hotel 
under  a  contract  hiring  the  rooms  for  a  season,  but  that  he 
was  a  transient  person  who  had  the  right  to  l^ve  at  any 
moment,  the  same  as  any  other  guest.  Regarding  the  evidence 
as  it  stands,  and  conceding  the  facts  in  reference  to  the  ques- 
tion whether  General  Hancock  and  family  were  travelers  and 
guests  or  boarders,  there  would  seem  to  be  but  little  question 
that  the  weight  of  the  testimony  is  in  favor  of  the  proposition 
tliat  they  were  travelers  or  wayfarers  and  that  there  was  no 
hiring  of  the  rooms  of  the  defendants  for  a  season  or  a  speei 
fled  time.  Even  if  there  might  have  been  a  doubt  as  to 
whether  there  was  a  hiring  for  a  term,  as  the  referee  has  found 
in  favor  of  the  plaintiff  upon  this  question,  we  cannot  disturb 
the  finding  and  it  should  be  upheld. 

In  considering  the  question  discussed  it  should  not  be  over- 
looked that  the  St.  Cloud  Hotel  was  kept  as  a  public  inn  in  eveiy 
sense  and  was  clearly  distinguishable  from  a  boarding-house ;  its 
proprietors  did  not  claim  that  it  was  a  boarding-house,  and  there 
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is  no  evidence  to  show  that  it  was  considered  in  that  light,  and 
neither  the  fixing  of  the  price  nor  the  conversation  had  in  refer- 
ence to  the  probability  of  General  Hancock  and  family  remaining 
for  a  period  of  time  could  alter  or  change  its  true  character.  Hotels 
in  modem  days  are  differently  conducted  from  what  they  were 
in  times  gone  by.  Furnishing  rooms  at  a  fixed  price  and 
meals  at  prices  depending  upon  the  orders  given  at  the  usual 
hotel  rates  constitutes  a  material  difference  in  the  system  of 
keeping  hotels  from  that  which  formerly  existed.  The  de- 
fendants conducted  a  restaurant  in  connection  with  their  hotel, 
at  which  meak  were  furnished  in  accordance  with  fixed  prices. 
General  Hancock  and  family,  after  the  first  month  of  their 
stay  at  the  defendants'  hotel,  and  at  the  time  the  property  in 
question  was  stolen,  took  their  meals  at  the  restaurant,  for 
which  they  paid  prices  for  each  meal  the  same  as  other  guests 
or  travelers.  So  far  then  as  this  is  concerned  they  must  be 
considered  the  same  as  other  guests.  Certainly  they  were  not 
boarders  in  the  sense  in  which  that  term  is  understood.  As 
they  were  guests  at  the  restaurant  at  the  time  when  the  loss 
occurred  and  paid  as  such,  it  is  diflScult  to  see  upon  what  prin- 
ciple it  can  be  urged  that  they  were  boarders  because  their  lodg- 
ings were  in  the  hotel  or  in  rooms  connected  therewith.  To 
sustain  such  a  rule  would  make  them  boarders  in  part  and  guests 
in  part.  This  would  be  unreasonable,  the  more  so  in  this  case,  be- 
cause theproof  does  not  establish  a  contract  for  any  fixed  time. 
*The  appellants'  counsel  claims  that  the  referee  having  found 
that  General  Hancock  and  family  for  several  years  prior  to 
going  to  the  St.  Cloud  Hotel  had  been  boarding  at  another 
hotel  in  New  York  city,  therefore  they  were  not  travelers  or 
passengers,  but  were  at  their  home  and  were  citizens  of  New 
York.  As  we  have  already  seen,  the  General  being  a  soldier, 
and  liable  to  be  called  to  distant  and  remote  places  by  order  of 
the  government,  and  thus  obliged  to  change  his  head-quarters, 
had  no  residence  in  the  city  of  New  York,  and  when  stopping 
at  a  hotel  awaiting  orders,  with  the  right  to  leave  at  any 
moment,  he  must  be  regarded  as  a  transient  person  the  same 
as  any  other  traveler  or  passenger.  At  common  law  the 
SiCKELS  —Vol.  XLIX.  2 
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innkeeper  was  compelled  to  furnish  lodgings  and  entertain- 
ment for  travelers  and  passengers,  and  he  was  bound  to  protect 
the  property  they  brought  with  them  and  was  liable  if  it  was 
lost  or  injured.  (See  Mowers  v.  Fethers,  61  N.  Y.  34 ;  19 
Am.  Kep.  244.)  "  The  length  of  time  that  a  man  is  at  an  inn 
makes  no  difference,  whether  he  stays  a  week  or  a  month  or 
longer :  so  although  he  is  not  strictly  transient,  he  retains  his 
character  as  a  traveler,"  but  he  may,  by  a  special  contract  to 
board  and  sojourn,  make  himself  a  boarder,  and  being  such 
the  innkeeper  is  not  liable.  (Story  on  Bail.,  §  477 ;  2  Pars, 
on  Contracts,  150,  et.  aeq.)  The  decisions  have  not  been 
entirely  harmonious  as  to  whether  fixing  in  advance  the  price 
to  be  paid  and  the  length  of  the  stay  has  the  effect  in  law  to 
constitute  such  person  a  mere  boarder  or  lodger,  and  to  deprive 
such  visitor  of  the  character  of  guest.  There  are  numerous 
decisions  in  the  books  of  recent  date  which  hold  that  where 
there  is  a  special  agreement  as  to  time  and  price  that  does  not 
absolutely  disturb  the  relationship  of  innkeeper  and  guest. 
{Pinkerton  v.  Woodward^  33  Cal.  657 ;  Berkshire  Woolen  Co. 
V.  Proctor^  7  Cush.  417  ;  Norcross  v.  Norcross^  53  Me.  169 ; 
Walling  v.  Potter^  35  Conn.  183  ;  McDcmieU  v.  Robinson^ 
26  Vt.  316  ;  see  also  Pa/rker  v.  Flint,  12  Mod.  255.)  These 
cases  indicate  a  tendency  in  the  courts  to  conform  the  old  rule 
to  the  changes  made  in  hotel  keeping  in  modern  times. 

We  are  referred  by  the  learned  counsel  for  the  appellants  to 
numerous  cases  to  sustain  the  doctrine  he  contends  for,  among 
which  are :  Vance  v.  Throckmorton  (5  Bush  [Ky.],  41);  Man- 
ning V.  Wells  (9  Hump.  [Tenn.]  746) ;  Hursh  v.  Byers  (29  Mo. 
469) ;  Pollock  v.  Landis  (36  Iowa,  651) ;  Lusk  v.  BdoU  (22 
Minn.  468),  and  others.  A  careful  examination  of  these 
authorities  discloses  that  in  each  of  them  it  is  very  apparent 
that  the  relation  of  landlord  and  guest  did  not  exist,  and  that 
the  party  who  claimed  damages  of  the  innkeeper  was  in  every 
case  a  boarder  beyond  any  question,  and  that  in  most,  if  not  in 
all  of  them,  there  was  a  special  contract  as  to  time  and  price 
which  established  that  relationship.  None  of  them  are  analo- 
gous to  the  case  at  bar,   and  in  none  of  them  was  it  made  to 
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appear  that  the  plaintiffs'  occupation  was  of  a  character  which 
rendered  them  liable,  upon  call,  to  remove  from  their  location 
and  go  elsewhere.  Besides,  the  proof  shows  in  all  these  cases 
a  special  contract  which  could  not  be  terminated,  as  in  the  case 
at  bar,  at  any  moment,  or  which  was  liable  to  be  concluded  by 
the  orders  of  a  higher  authority.  The  cases  cited  are  therefore 
not  in  point,  and  cannot  control  the  decision  of  the  question 
considered. 

It  must  be  borne  in  mind,  in  considering  the  question  dis- 
cussed that  the  referee  refused  to  find  that  there  was  any  sub- 
stantial contract  for  plaintiff's  stay  at  the  hotel  and  that  he 
found  differently  and  hence  it  may  well  be  held,  in  entire  har- 
mony with  the  cases  last  cited,  that  the  fixing  of  the  price  did 
not  change  the  relationship  of  the  parties  as  innkeeper  and 
guest.  The  common-law  rule  which  fixes  the  liability  of  an 
innkeeper  to  his  guest  is  a  salutary  one  and  imposes  no  need- 
less hardship  upon  him,  and  it  should  be  administered  accord- 
ing to  its  spirit  without  regard  to  technical  distinctions.  The 
statute  (Chap.  421,  Laws  of  1855),  was  enacted  for  the  benefit 
of  the  innkeeper  and  if  complied  witl^  furnishes  full  and 
ample  relief  from  the  liability  incurred  under  the  common  law. 
The  defendants  here  failed  to  comply  with  the  statute  by  their 
neglect  to  conform  to  its  provisions  and  have  no  ground  to 
complain  when  made  amenable  for  such  failure.  It  is  no  hard- 
ship in  the  law  that  they  are  called  upon  to  answer  for  losses* 
occasioned  by  their  own  neglect.  It  is  to  be  presumed  that 
every  innkeeper  sufficiently  guards  the  hotel  under  his  charge 
so  as  to  protect  its  inmates  from  the  depredations  of  criminals. 
When  they  fail  to  do  this  and  carelessly  omit  to  notify  the 
inmates  where  their  valuables  can  be  fully  protected,  no  reason 
exists  in  the  law  or  in  justice  why  they  should  not  respond  for 
losses  attributable  to  their  own  remissness.  The  defendants 
hei-e  were  manifestly  wrong  in  failing  to  comply  with  the 
statute  cited  and  as  they  have  not  brought  themselves  within 
any  rule  of  law  which  exempts  them  from  the  liability  incun^ed 
by  innkeepers  generally  in  their  relation  to  travelers  and  guests, 
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we  are  unable  to  see  why  they  should  be  relieved  in  the  case 
at  bar. 

The  findings  of  the  referee  and  his  refusals  to  find  were 
clearly  right  and  unless  some  error  exists  in  the  mlings  as  to 
the  evidence  they  should  be  sustained. 

We  have  given  due  attention  to  the  other  questions  raised 
and  can  discover  no  ground  of  error  wliich  would  authorize  a 
reversal  of  the  judgment. 

The  judgment  should,  therefore,  be  affirmed. 

EuGBE,  Oh.  J.,  Rapallo  and  Danforth  JJ.,  concur, 
Andrews,' Earl  and  FmoH  JJ.,  dissent. 

Judgment  affirmed. 


Mary  Byrne,  an  Infant  by  Guardian,  etc.,  Respondent,  v.  The 
New  York  Central  and  Hudson  River  Railroad  Com- 
pany, Appellant. 

To  bring  a  case  within  the  provision  of  the  General  Railroad  Act  (§  7,  chap. 
282.  Laws  of  1854),  requiring  that  a  bell  shall  be  rung  or  whistle  sounded 
upon  the  engine  of  a  train  approaching  "  the  place  where  the  railroad 
shall  cross  any  traveled  public  road  or  street,"  it  is  not  sufficient  that 
the  lociu  in  quo  has  been  so  dedicated  to  the  public,  bj  the  owners,  as  to 
constitute  it  a  public  street ;  to  bring  it  within  the  requirement,  the  street 
must  be  traveled  as  well  as  public. 

Where,  therefore,  plaintiff  was  injured  at  a  point  where  defendant's  road 
crossed  an  alley,  which  was  not  traveled  or  capable  of  being  traveled 
save  at  one  end,  and  such  travel  did  not  cross  the  railroad ;  hdd^  that  the 
omission  of  the  statutory  signals  was  not  negligence. 

Byrne  v.  JV.  T.  C.  &  E,  R.  R.  R.  Co.  (28  Hun,  438),  reversed, 

(Argued  October  9,  1883  ;  decided  November  20, 1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  oixier 
made  December  16,  1882,  which  aflSrmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict.  (Mem.  of  decision  below, 
28  Hun,  438.) 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  defendant's  negligence. 
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The  owners  of  certain  lands  in  the  city  of  Troy,  had  laid 
them  oat  into  city  lots,  streets  and  alleys ;  lots  had  been  sold 
and  some  of  the  streets  had  been  worked  by  the  city.  Plaint- 
iff was  stmck  by  a  car  attached  to  a  train  moving  backward  on 
defendant's  road  at  a  point  where  said  road  crossed  an  alley  so 
laid  out.  The  alley  was  north  and  south,  at  the  north  end  it 
runs  to  a  creek  over  which  there  is  no  bridge,  and  consequently 
there  is  no  travel  upon  the  alley  on  the  north  side  of  the  rail- 
road or  crossing  the  road.  The  negligence  complained  of  was 
the  omission  to  ring  the  bell  or  blow  the  whistle  of  the  engine 
drawing  the  train  as  it  approached  the  crossing. 

Further  facts  appear  in  the  opinion. 

£8ek  Cowen  for  appellant.  The  mere  making  of  a  map,  on 
which  streets  and  alleys  are  laid  down  is  not  of  itself  a  dedica- 
tion of  these  streets  and  alleys  to  the  public  without  an  accept- 
ance. {Hcldam  v.  Cold  Spring^  21  N.  Y.  474 ;  Suspension 
Bridge  Co.  v.  Bachirian^  ^&  id.  261.)  And  this  is  the  case 
^even  where  lots  have  been  sold,  abutting  on  the  streets  so  laid 
out.  {Fonda  v.  Borst^  2  Keyes,  48 ;  Badeau  v.  Mead,  14 
Barb.  328 ;  Grinnell  v.  Kirtlaixd,  6  Daly,  356 ;  affirmed,  68 
N.  Y.  629  ;  Gity  of  Oswego  v.  Oswego  Canal  Co.^  6  id.  257 ; 
Niagara  FaJls  Suspension  Bridge  Co.  v.  Ba^hman^  66  id. 
474.)  If  the  alley  was  not  a  highway,  and  a  traveled  highway, 
the  court  was  in  error  in  charging  that  the  defendant  was 
bound  to  give  the  statutory  signals.  {CordeU  v.  N.  T.  C.  <&  II. 
R.  R.  R.,  64  N.  Y.  535.) 

R,  A.  Parmenter  for  respondent.  On  the  evidence,  the 
question  of  the  plaintiif' s  contributory  negligence  and  of 
defendant's  negligence  was  plainly  one  of  fact  for  the  jury. 
(14  Hun,  322 ;  83  N.  Y.  620 ;  Ernst  v.  H.  R.  R.  R.  Co., 
35  id.  9 ;  Maginnis  v.  N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  52 
id.  215  ;  WeHber  v.  N.  T.  C.  &  H.  R.  R.  R.  Co.,  58  id.  451  ; 
Salier  v.  U.  tfe  B.  R.  R.  Co.,  59  id.  631 ;  Culkane  v.  JT.  Y. 
a  i&  H.  R.  R.  R.  Co.,  60  id.  137 ;  Massoth  v.  D.  cfe.  H.  C.  Co., 
64  id.  524 ;  Cordett  v.  iT.  Y.  C.  <&  H.  R.  R.  R.  Co.,  id.  535  ; 
Eaycroft  v.  L.  S.  <b  M.  S.  R.  Co.,  id.  636 ;    Casey  v.  N. 
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Y.  a  (&  E.  R.  R.  R.  Co.,  78  id.  518,  524.)  The  question  of 
the  alleged  eontributocy  negligence  on  the  part  of  the  plaintiff 
was  also  one  of  fact  for  the  jury.  {HUl  v.  N.  Y.  C.  cfe.  II,  R, 
R.  R.  Co,,  2  Weekly  Dig.  94  ;  Morrison  v.  ]V.  Y.  C  cfe  H, 
R.  R.  R.  Co.,  63  N.  Y.  643;  Sheehey  v.  Burger,  62  id.  558 ; 
O'JIara  v.  Hudson  R.  R.  R.  Co.,  38  id.  445 ;  Dickens  v. 
JV,  Y.  C  R.  R,  Co.,  1  Keyes,  23 ;  Hart  v.  R.  R.  B.  Co,,  9 
Weekly  Dig.  536  ;  80  N.  Y.  622.)  If  there  was  any  evidence 
tending  to  show  negligence  on  behalf  of  the  parent,  which 
would  have  been  sufficient  to  defeat  the  action  when  established, 
it  was  still  a  question  of  fact  for  the  jury  under  all  the  evi- 
dence. (IKl  V.  Forty-second  St.  R.  R.  Co.,  47  N.  Y.  317 ; 
McGarvey  v,  Looinis,  63  id.  107.)  The  defendant  being  guilty 
of  negligence  in  the  management  of  powerful  and  dangerous 
machines,  had  no  right,  under  the  law,  to  exact  of  this  plaintiff 
a  higher  degree  of  caution,  care  and  deligence  than  could  be 
reasonably  expected  from  a  child  of  her  age.  [CPMara  v.  H, 
R.  R.  R,  Co.,  38  N.  Y.  449  ;  Sheridan  v.  BUyn  db  N.  R.  R, 
Co.,  36  id.  42,  43 ;  Mowery  v.  Central  City  R'y,  51  id.  667  ; 
Reynolds  v.  N.  Y.  C.  &  H.  R.  R,  R.  Co.,  58  id.  252;  Thur^ 
her  V,  E.  B.  M.  cfe  F.  R.  R.  Co.,  60  id.  336 ;  McGarry  v. 
Loomis,  63  id.  107;  FaUon  v.  Central  Parle,  etc,  64  id.  13  ; 
Eaycroft  v.  L,  S.  &  M.  S.  R,  R.  Co.,  2  Hun,  491 ;  64  N.  Y. 
636-7  ;  Casey  v.  N.  Y.  C.  cfe  H.  R.  R.  R.  Co,,  78  id.  518  ; 
Dmoling  v.  N.  Y.  C,  cfe  E.  R.  R.  R.  Co.,  90  id.  679 ;  83  id. 
620;  Casey  v.  N.  Y.  C,  c6  H.  R.  R.  R.  Co,  6  Abb.  N.  C, 
104.)  In  case  of  such  a  collision  the  law  does  not  exact  from 
the  traveler  mathematical  certainty  in  the  measurement  of  time, 
speed  and  distance.  {Stackus  v.  If.  Y.  C.  d&  E.  R.  R.  R.  Co., 
9  Weekly  Dig.  441 ;  Justice  v.  Zang,  52  N.  Y.  323 ;  Uolan 
V.  D.  <&  E.  C.  Co.,  71  id.  285  ;  Briggs  v.  N.  Y.  C.  d:  E,  R. 
R.  R.  Co.,  72  id.  26;  83  id.  620.)  The  dedication,  acceptance 
•  and  user"  of  the  alley  are  complete  and  should  not  be  disturbed 
to  enable  a  railroad  company  to  escape  the  legal  consequences 
of  its  negligence.  {Bridges  v.  Wyckqf,  67  N.  Y.  130 ;  Mag- 
ara  PaUs  Susp.  B.  Co.  v.  Bachman,  66  id.  261 ;  Eead  v.  City 
of  Brooklyn,  60  id.    248;    Ta/ylor  v.  Hopper,  2  Hun,  646; 
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Matter  of  Ingram^  4  id.  496 ;  Holedale  v.  Trustees  Village 
of  Cold  Spring^  21  N.  Y.  474.)  Having  invoked  the  decision 
of  the  conrt,  the  defendant  is  estopped  from  complaining  of  the 
result,  unless  it  appears  there  is  not  sufficient  evidence  to  sup- 
port it  {Armes  v.  Dauchy^  82  N.  Y.  443  ;  Dillon  v.  Cock- 
Tofty  90  id.  649.) 

Eapallo,  J.  The  sole  question  submitted  to  us  in  this  case 
is  whether  at  the  time  the  plaintiflE  was*  injured,  the  alley,  or 
that  portion  of  it  where  the  injury  occurred,  was  a  ^'traveled 
public  road  or  street,"  before  crossing  which  the  defendant 
was  bound  to  give  the  statutory  signals. 

We  are  clearly  of  opinion  that  it  was  not.  Assuming  that 
the  locvs  in  guo  had  been  so  dedicated  to  the  public  by  the 
owners  of  the  land  as  to  constitute  it  a  public  street,  which  the 
local  authorities  would  have  had  the  right  to  improve  and  put 
in  use  as  such,  that  is  not  sufficient  to  bring  it  within  the  statute. 

The  statute  is  evidently  intended  for  the  protection  of  per- 
sons crossing  the  track  of  the  railroad,  when  traveling  on  the 
public  street  or  road,  and  it  was  held  in  the  case  of  Cordell 
V.  New  York  Central  <&  Hudson  R.  R.  R.  Co.  (64 
N.  Y.  535)  that  according  to  the  plain  language  of  the  stat- 
ute, the  street  or  road,  to  bring  it  within  the  requirement  of 
the  statute,  must  be  both  traveled  2^nA.  public.  In  the  present 
case  the  alley  at  the  place  of  the  accident  was  not  traveled  or 
capable  of  being  traveled.  It  extended  on  paper  from  Mad- 
ison street  in  the  city  of  Troy,  northerly  to  the  South  side  of 
the  Poestenkill  creek.  It  was  crossed  about  midway  by  the 
track  of  the  railroad.  The  only  evidence  of  any  travel  upon 
it  was,  that  at  the  south  end  of  it,  where  it  entered  Madison 
street,  there  was  a  store  called  the  Iron  Works  store,  and  that 
teams  would  enter  the  alley  from  Madison  street  to  receive 
goods  f i*om  the  store,  and  would  then  turn  around  before  reach- 
ing the  track  of  the  railroad ;  and  the  father  of  the  plaintiff, 
who  had  lived  many  years  in  the  immediate  locality,  testified 
that  there  never  was  any  travel  upon  the  alley,  except  south  of 
the  raUroad  track,  that  when  they  got  to  the  track  they  turned ; 
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consequently  there  was  no  travel  across  the  railroad  track  at 
that  place,  nor  was  there  any  occasion  for  such  travel  as  there 
was  no  bridge  across  the  creek  over  which  travelers  could  pass, 
and  it  does  not  appear  that  any  use  was  ever  made  of  the  alley, 
except  to  receive  goods  on  teams  from  the  store  south  of  the 
track. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Horace  Andrews  et  al..  Respondents,  v:  Thomas  M.  Tyng, 

Appellant. 


The  General  Term  of  the  Supreme  Court  has  no  authority  on  appeal  to  de- 
termine the  amount  of  unsettled  damages ;  at  least  where  no  facts  are 
found  below  upon  which  an  estimate  as  to  the  true  amount  can  be 
made. 

Accordingly  7ield,  where  on  trial  before  a  referee  in  an  action  for  attorney's 
services  wherein  the  defendant  set  up  a  breach  of  the  contract  of  employ- 
ment on  the  part  of  plaintiffs,  and  the  referee  found  the  breach,  but 
allowed  only  nominal  damages,  and  where  the  General  Term  decided 
this  to  be  erroneous  and  that  defendant  was  entitled  to  substantial  dam- 
ages, that  it  was  error  for  the  General  Term  to  fix  the  damages ; 
that  it  only  had  authority  to  order  a  new  trial,  so  that  the  amount  of 
damages  might  be  determined  by  a  trial  court. 

Plaintiffs  agreed  to  prosecute  two  actions  for  defendant  for  a  specified  sum 
as  retaining  fee,  an  allowance  for  each  day's  attendance  before  a  referee, 
and  a  percentage  of  any  recoveries.  Because  of  non-payment  of  the  re- 
taining fee,  and  the  daily  allowance,  plaintiffs,  as  the  referee  found,  "  re- 
fused to  be  bound  by  the  contract,'  but  they  continued  thereafter  as 
attorneys  of  record  and  acted  in  that  relation,  and  as  such,  without  the 
knowledge  of  their  client  and  in  hostility  to  his  interests  stipulated  to 
vacate  an  order  in  his  favor,  granted  in  one  of  said  actions.  Held,  that 
plaintiffs'  contract  was  an  entire  one ;  that  conceding  because  of  the  non- 
payment of  fees,  they  might  refuse  to  act,  they  could  waive  the  default, 
and  having  so  done,  by  acting  as  attorneys  thereafter,  and  their  action 
being  wrongful  and  adverse  to  their  client,  they  were  not  entitled  to  com- 
pensation for  any  services  in  said  suit. 
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'Before  plaintiffs'  refusal  to  be  bound  a  judgment  against  defendant  had 
been  rendered  in  the  other  of  said  actions.  Held^  that  plaintiffs  oould 
only  recover  under  and  according  to  the  terms  of  the  contract. 

(Submitted  October  10,  1883  ;  decided  November  20,  1888.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  October  28,  1881,  which  aflSrmed  a  judgment  in 
favor  of  the  plaintiffs,  entered  upon  the  report  of  a  referee. 
-  The  complaint  stated  that  the  plaintiffs  were  lawyers,  and 
set  forth,  in  substance,  two  causes  of  action  :  JFirst  An  indebted- 
ness for  services  rendered  upon  defendant's  retainer  in  the 
prosecution  of  two  suits  —  one  against  Baird  and  others  and  an- 
other against  Fields  and  others.  Second.  A  debt  due  them  as 
assignees  of  Delevan  for  money  paid  by  him  for  the  defend- 
ant. 

The  defendant  pleaded  a  special  agreement  by  which  the  plaint- 
iffs were  "  to  use  their  best  efforts  "  in  his  behalf  in  said  actions, 
in  consideration  that  he  would  pay  them  $300  as  retainers  — 
$10  for  each  day's  actual  attendance  before  a  referee,  ten  per 
ce7Uum  upon  the  amount  of  any  recovery,  and  all  costs  and 
allowances  that  might  be  recovered  and  paid  in  those  suits ; 
that  they  failed  to  keep  their  agreement,  and  while  acting  as 
his  attorneys  combined  to  injure  him, "  and  in  the  interest  of  his 
opponents  "  abandoned  the  actions  intrusted  to  them  to  prose- 
cute "  to  his  injury  more  than  $10,000,"  and  asked  judgment 
accordingly.     By  reply  these  allegations  are  controverted. 

The  issues  were  tried  before  a  referee.  He  found  the  employ- 
ment of  the  plaintiffs  upon  terms  substantially  as  claimed  by  the 
defendant ;  that  prior  to  July  26,  1870,  he  paid  them  $175, 
and  on  that  day,  after  repeated,  unavailing  demands  for  further 
payments  of  "retainers  and  compensation  on  this  agreement," 
they,  by  reason  of  defendant's  failure  to  meet  those  demands, 
"  refused  to  be  further  bound  by  the  agreement,  and  withdrew 
from  it."  By  that  time  the  Fields  suit  had  gone  into  judg- 
ment against  the  plaintiffs  therein.  The  suit  against  Baird 
and  others  was  still  pending,  but  they  also  obtained  judgment 
SicKELs  —  Vol.  XLIX.        3 


18  Akdbbws  et  al.  v.  Ttko.  [Nov., 

Statement  of  case. 

on  the  25th  of  October,  1870.  Afterward  the  plaintiff  therein* 
—  defendant  here  —  acting  in  his  own  person,  made  a  motion 
upon  the  merits  to  vacate  and  set  aside  that  judgment,  and 
succeeded.  But  on  the  2d  of  Februar}',  1871,  the  plaintiffs,  as 
his  attorneys  of  record,  but  without  his  knowledge  or  consent, 
stipulated  in  writing  that  the  order  of  January  25,  obtained  by 
him,  be  vacated  and  set  aside,  and  the  motion  dismissed.  On 
the  21st  of  February,  Baird's  attorneys,  on  notice  to  these 
plaintiffs  as  attorneys  of  record,  but  without  personal  notice  to 
the  plaintiff  in  that  suit,  obtained  an  order  allowing  $10,000 
additional  costs,  and  entered  judgment  accordingly.  This  also, 
on  application  of  this  defendant,  was  vacated  by  the  court, 
and  the  order  of  January  25,  1871,  restored  as  of  the  date  of  its 
entry.  The  referee  held,  as  matter  of  law,  that  the  giving  of  con- 
sent by  the  plaintiffs,  whereby  the  order  theretofore  obtained  by 
the  defendant  (plaintiff  in  the  Baird  suit)  was  set  aside,  was 
wrongful,  and  the  defendant  entitled  to  recover  from  them 
his  damages  sustained  thereby,  and  those  damages  he  assessed 
at  six  cents.  He  allowed  the  plaintiffs  for  all  services  in  the 
Baird  suit  (except  attendance  before  the  referee), .  $750  00 
For  eight  attendances  at  which  there  was  no  hear- 
ing, $10  each 80  00 

For  five  at  which  proceedings  were  had,  $50  each,         250  00 

$1,  080  00 

For  all  services  in  the  Fields  suit,  except  attend- 
ance before  referee $700  00 

For  ten  such  attendances,  $10  each 100  00 

For  fifteen  attendances,  when  the  trial  went  on, 
$60  each 750  00 

$1, 550  00 

And  for  the  second  cause  of  action  as  claimed  by  the 
plaintiff  —  in  the  aggregate  upon  all  claims,  $3,197.54.  After 
judgment  upon  the  referee's  report  the  defendant  appealed  to 
the  Supreme  Court,  where  an  order  was  made  that  the  judg- 
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ment  be  "  in  all  things  reversed  for  error  of  law  and  fact  and 
a  new  trial  granted,"  unless  the  plaintiffs  *  *  *  stipulate 
that  it  be  reduced  in  amount  to  the  sum  of  $2,697.54,  and  in 
that  case  it  be  affirmed.  The  plaintiffs  stipulated  and  judg- 
ment was  modified  accordingly.  The  defendant  appeals  to 
this  court. 

Matthew  L.  Harney  for  appellant.  The  contract  was  an 
entirety,  and  the  service  was  single ;  it  was  an  executory  con- 
tract, of  which  full  performance  was  necessary,  before  any 
cause  of  action  accrued  for  the  value  of  any  services  rendered 
under  it.  {Bathgate  v.  Haakins^  59  N.  T.  533 ;  Place  v. 
Mcllvava^  38  id.  96 ;  London  v.  Taadng  District^  14  Otto, 
771.)  As  the  contract  was  never  rescinded  it  was  in  force  till 
the  plaintiffs  saw  fit  to  abandon  it.  {Clark  v.  Mayo^  4  Comst. 
538.)  This  was  a  case  for  exemplary  damages.  (Sedgwick  on 
Damages  [6th  ed.],  35,  654.) 

William  JS.  And/rewa  for  respondents. 

Danfoeth,  J.  The  order  of  the  General  Term  is  an 
emphatic  protest  against  the  injustice  of  the  decision  of  the 
referee,  and  we  think  the  error  upon  which  it  stands  is  not 
cured  by  the  condition  imposed  upon  the  plaintiffs.  The 
answer  charges  a  serious  breach  of  duty  on  their  part  —  the 
referee  substantially  sustains  the  allegation,  but,  in  the  opinion 
of  the  General  Term,  he  failed  to  carry  out  his  finding  to 
a  legitimate  conclusion.  He  awarded  a  nominal  sum  only  to 
the  defendant,  and  the  condition  imposed  by  the  General  Tenn 
requires  in  its  stead  the  allowance  of  substantial  damages.  The 
plaintiffs  accede  to  this,  and  in  one  sense  the  defendant  is  not 
aggrieved,  for  the  judgment  is  thereby  diminished  in  his  favor. 
Yet,  we  think,  it  should  not  stand  against  his  appeal.  The 
sum  allowed  by  the  referee  is  criticised  as  wholly  inadequate, 
while  that  fixed  by  the  Supreme  Court  is  much  less  than  the 
claim  of  the  defendant.  There  is  no  fact  found  upon  which  an 
estimate  as  to  the  true  amount  can  be  made,  and  the  case  con- 
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tains  no  evidence.  Hence  a  difficulty  is  presented  as  the 
learned  court  below  also  found.  They  concluded  that  injustice 
had  been  done  to  the  defendant,  and  that  the  award  by  the 
referee  should  have  been  more  liberal  —  precisely  how  much 
more  could  not  be  stated,  but  it  was  said  to  be  ^^  at  least 
$500."  The  uncertainty  is  thus  apparent,  and  we  can  find 
DO  authority  by  which  that  court  can  determine  the  amount  of 
unsettled  damages  ;  therefore,  as  the  error  did,  in  its  opinion, 
require  a  reversal  of  the  judgment,  it  had  no  alternative,  but 
to  grant  a  new  trial  in  order  that  the  amount  of  these  damages 
might  be  fixed  by  a  trial  court.  {Whitehead  y.  Kennedy^  69 
N.  T.  462.) 

The  facts  actually  found  furnish  abundant  materials  for 
another  view  of  this  case.  The  rights  of  the  attorneys  corre- 
sponded to  their  duties.  They  were  bound  not  only  by  retainer, 
but  by  special  contract,  to  serve  until  the  close  of  the  litigation 
upon  which  they  entered,  unless  sooner  legally  discharged. 
Their  contract  was  an  entire  one.  It  may  be  conceded  that 
for  the  non-payment  of  fees  they  might  refuse  to  act  for  their 
client,  or  might  submit  the  excuse  to  the  court,  and  be  dis- 
charged, yet  they  might  also  waive  his  default.  In  this  case, 
although  on  the  26th  of  July,  1870,  "they,"  as  the  referee 
says,  "  refused  to  be  bound  by  the  contract,"  they  continued 
attorneys  of  record,  and  acted  in  that  relation  as  late  as  the 
2d  of  February,  1871,  when,  without  the  consent  or  knowledge 
of  their  client,  but  still  as  his  attorneys,  they  vacated  an  order 
theretofore  obtained  in  the  cause.  That  the  order  so  vacated  was 
one  in  his  favor,  and  they,  in  vacating  it,  acted  in  a  manner 
hostile  to  him  and  his  interest,  cannot  alter  the  fact  that  what 
they  did  was  done  by  them  as  his  attorneys,  and  could  have 
had  no  effect,  except  so  done.  It  was  an  act  in  the  cause,  and 
the  plaintiffs  should  not  be  permitted  to  say  that  in  doing  it 
they  were  not  acting  in  it,  and  for  their  client.  If  that  relation 
existed  at  that  time,  no  cause  of  action  was  made  out  by  the 
plaintiffs,  for  that  depended  upon  the  withdrawal  of  the 
plaintiffs  on  the  26th  of  July,  and  if  the  act  was  wrongful  — 
adverse  to  their  client,  and  to  the  advantage  of  the  other  side. 
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they  could  have  no  right  to  compensation  for  any  services 
in  the  snit.  The  law  does  not  tolerate  prevarication  in  the 
service  of  an  attorney,  or  permit  him  to  nse  his  position  as  sncli 
to  the  prejudice  of  the  party  for  whom  he  professes  to  act. 
The  referee  declares  that  the  plaintiflFs  not  only  declined  to 
substitate  other  attorneys  in  either  of  the  suits  without  being 
first  paid  or  secured,"  but  availed  "  themselves  of  the  position 
that  their  refusal  to  grant  a  substitution  left  them  in,  as 
attorneys  of  record,"  to  destroy  the  advantage  which  the 
defendant,  by  his  own  eflEort  and  without  their  aid,  had  ob- 
tained.  One  cannot,  after  assuming  the  relation  of  attor- 
ney to  a  client,  throw  it  off  and  resume  it  at  pleasure,  and 
to  his  dienf  s  prejudice,  and  again  discard  it  to  his  own 
advantage.  Here  then  was  not  only  the  obligation  of  a  con- 
tract, but  a  duty  which  the  law  implied  —  a  continuous  one 
while  the  relation  of  attorney  and  client  existed.  The  duty  was 
violated,  not  by  negligence,  but  willfully,  and  under  circum- 
stances, which  both  courts  hold  entitle  the  client  to  indemnity. 
For  services  in  the  Baird  suit,  therefore,  as  the  case  is  now  be- 
fore us,  the  plaintiffs  could  rightfully  recover  nothing.  They 
are  left  in  the  attitude  of  wrong-doers,  and  cannot  be  per- 
mitted to  measure  the  damages  resulting  from  their  own  wrong. 
{Chatfidd  V.  Simonson,  92  K  Y.  310.)  If,  however,  the 
undertaking  of  the  plaintiffs  in  the  two  suits  is  regarded 
as  separable,  they  might  recover  for  services  in  the  one  against 
Fields,  but  only  according  to  the  contract.  Judgment  had  been 
entered  in  that  action  before  the  plaintiffs  refused  to  be  bound 
by  the  agreement,  and  their  damages  should  have  been  assessed 
according  to  its  terms.  Upon  another  trial  a  different  state  of 
facts  may  be  disclosed.  Without  further  reference,  therefore, 
to  this  claim ;  upon  the  grounds  before  mentioned,  we  think  the 
appeal  must  prevail. 

The  judgment  of  the  General  Term,  and  that  entered  upon 
the  report  of  the  referee,  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgments  reversed. 
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Where  two  oaasea  of  action  upon  contract  are  joined  in  the  same  action  a 
demurrer  to  the  complaint,  upon  the  ground  that  all  of  the  defendants  are 
not  affected  by  both  cauBes,  lies  at  the  instance  of  a  defendant  who  is  so 
affected.  The  objection  is  not  to  the  misjoinder  of  parties,  but  of  causes 
of  action,  and  so  the  rule  that  a  defendant  against  whom  a  good  cause  of 
action  is  pleaded  may  not  demur  because  too  many  are  joined  does  not 
apply. 

(Argued  October  10,  1888 :  decided  November  20.  1888.) 

AppsALfrom  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  or- 
der made  the  first  Tuesday  of  January,  1880,  which  reversed 
an  order  of  Special  Term  overruling  a  demurrer  to  plaintiffs 
complaint,  interposed  by  defendant  Drew,  and  which  directed 
judgment  for  said  defendant  on  the  demurrer. 

The  complaint  herein  contained  two  counts.  The  first  count 
alleged  that  the  defendants  Drew,  Young  and  McLane,  in 
1873,  jointly  became  indebted  to  the  plaintiff,  on  contract,  in 
the  sum  of  $1,218.12,  no  part  of  which  had  been  paid  except 
as  thereinafter  stated ;  that  the  defendants  nominally  failed, 
and  afterward  Drew  and  Churchill  fraudiilently  contrived  to- 
gether to  cheat  and  defraud  plaintiff  out  of  said  demand ;  that 
in  carrying  out  such  fraudulent  purpose,  Churchill  proposed 
to  pay  twenty-five  cents  on  the  dollar  for  an  assignment  of 
said  claim,  and,  with  the  intent  of  inducing  the  plaintiff  to 
make  such  assignment,  falsely  and  fraudulently  made  certain 
false  and  material  representations,  particularly  set  forth  in  the 
complaint,  knowing  them  to  be  false,  and  thereby  induced  the 
plaintiff  to  assign ;  that  the  money  paid,  in  fact,  belonged  to 
Drew,  or  was  advanced  by  Churchill  for  his  benefit,  and  the 
claim  so  assigned  was  afterward  given  up  by  Churchill  to 
Drew,  or  held  by  him  for  Drew's  benefit.  The  count  con- 
cludes with  an  allegation  that,  by  reason  of  the  premises,  the 
plaintiff  has  sustained  damages  to  the  amount  of  said  claim, 
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with  interest,  less  the  amount  paid  by  Churchill.  The  second 
count  alleges  that  it  repeats  all  the  allegations  contained  in  the 
first  count,  and  further  alleges  that,  before  said  claim  was  as- 
signed to  Churchill,  the  defendants,  Drew  and  Young,  repre- 
sented that  there  was  money  in  the  hands  of  R,  &  P.  D.  K. 
Saunders,  a  law  firm  in  Buffalo,  to  the  amount  of  $252,  and 
verbally  assigned  said  money  to  the  plaintiff  to  apply  on  his 
said  demand,  and  directed  and  requested  the  plaintiff  to  sue 
said  firm  for  the  money ;  that,  in  pursuance  thereof,  the 
plaintiff  brought  suit,  and  was  defeated  and  compelled  to 
pay  costs  in  said  action  to  the  amount  of  $150;  that  he 
never  recovered  any  part  of  said  money,  but  whatever 
moneys  were  in  the  hands  of  said  Saunders  were  paid  out  by 
them  in  pursuance  of  the  directions  of  Drew,  McLane  and 
Young,  or  one  of  them,  and  that  the  money  so  represented  to 
be  in  the  hands  of  said  Saunders  was  not  assigned  to  Churchill, 
but  was  reserved  to  the  plaintiff.  The  relief  demanded  is  that 
the  plaintiff  recover  from  Drew,  Young  and  McLane  the  sura  ' 
of  $1,218.12,  with  interest,  less  the  amount  paid  by  Churchill ; 
that  he  also  recover,  as  damages,  the  costs  and  expenses  incurred 
by  him  in  the  action  against  Saunders ;  that  the  assignment  to 
Churchill  be  adjudged  firaudulent  and  void,  and  that  Churchill 
and  Drew,  for  their  fraud  and  deceit,  be  adjudged  to  pay  the 
plaintiff  $2,000  damages,  and  general  relief  is  also  prayed  for. 
The  demurrer  was  upon  the  ground,  among  others,  that  two 
causes  of  action  were  improperly  joined,  one  being  for  tort, 
and  the  other  on  contracts,  and  both  not  affecting  all  the 
parties. 

Thomas  Gorlett  for  appellant.  On  demurrer  all  reasonable 
intendments  will  be  indulged  in  in  support  of  the  pleading 
demurred  to.  (JLorHlard  v.  Clyde,  86  N.  Y.  384,  389.)  So 
that  as  against  Drew,  who  demurs,  the  first  count  shows  a  per- 
fect cause  of  action  against  him  on  contract  jointly  with  Young 
and  McLane,  to  recover  the  board  bill,  and  also  to  remove  the 
obstruction  in  the  way  of  its  recovery,  to-wit :  the  fraudulent 
assignment.     (LiteO,  v.  Sayre^  7  Hun,  485.)    The  right  to  re- 
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move  a  fraudulent  obstruction,  and  to  recover  in  the  same 
action,  is  well  established.  (JPhillipa  v.  Oorham^  17  N.  Y. 
270 ;  LaMin  v.  McCa^iyy  41  id.  107;  Bracket  v.  WUki/naon^ 
13  How.  Pr.  102 ;  Smith  v.  SchuUi/ng^  14  Hun,  52 ;  Straabwg 
V.  Mayor,  etc.,  87  N.  Y.  452,  454,  456 ;  JST.  T.  Ice  Co.  v.  If. 
W,  Ins.  Co.,  23  id.  357 ;  Sternberger  v.  McOovem,  66  id. 
12 ;  New  Code,  §  484 ;  Wiles  v.  Suydam,  64  N.  Y.  173.)  The 
fact  that  the  plaintiff,  after  demanding  appropriate  relief,  makes 
a  further  demand  against  the  defendants.  Drew  and  Ohurchill, 
for  their  fraud  is  not  of  the  slightest  consequence,  for  no  de- 
murrer will  lie  to  the  prayer  for  relief.     {Kingsland  v.  Stokes, 

25  Hun,  107,  110;  Mackey  v.  Auer,  8  id.  180;  Walker  \. 
Spencer,  45  N.  Y.  Sup.  Ot.  71 ;  Pierson  v.  McOurdy,  61  How. 
Pr.l34;  NefteL  v.  Lightstone,  77  N.  Y.  96;  Conaughty  v, 
IficholSy  42  id.  83 ;  Cfra^es  v.  Wait,  59  id.  156 ;  Zedwich  v. 
McEUm,  53  id.  308 ;  Rose  v.  Terry,  63  id.  613,  614 ;  Spamian 
V.  Keim,  83  id.  245 ;  Olcott  v.  Carroll,  39  id.  436.)  Each 
count  of  the  complaint  states  a  good  cause  of  action  against 
the  defendant  Drew.  Both  counts  are  upon  contract,  and  each 
count  equally  afiEects  the  defendants  Drew,  Young  and  Mc- 
Lane,  and  hence  the  demurrer  could  not  be  sustained.  {JDemp- 
sey  V.  Willett,  16  Hun,  264,  265  ;  Zabriskie  v.  Smith,  3  Kern. 
322 ;  Olcott  v.  Can^oU,  39  N.  Y.  436 ;  Ba/rler  v.  Morgan,  51 
Barb.  116  ;  Code  of  Civ.  Proc.,  §§  488,  490,  499,  542  ;  IfeUis 
V.  DeForest,  16  Barb.  61,  65  ;  Osgood  v.  Toole,  60  N.  Y.  475 ; 
Sehwarts  V.  Oppold,  56  How.  Pr.  156  ;  Marston  v.  Oovld,  69 
N.  Y.  220,  221 ;  BichlmyerY.  Bichimyer,  50  Barb.  55  ;  Fish 
V.  Hose,  59  How.  Pr.  238.) 

C.  F.  Tabor  for  respondents.  The  first  count  in  the  com- 
plaint is  a  coimt  in  fraud.  {Banmes  v.  Quigley,  69  N.  Y.  267 ; 
McMichael  v.  Kilmer,  76  id.  40 ;  Whiteside  v.  Hymcm,  10 
Hun,  218.)  The  second  count  is  clearly  one  in  contract. 
{Keep  V.  Kaufman,  66  N.  Y.  332.)  The  second  count  does 
not  allege  a  cause  of  action  against  all  of  the  defendants.  This 
is  good  cause  for  demurrer.  {Mann  v.  Marsh,  21  How.  392  ; 
ComeU  V.  Mayor,  etc.,  3  Weekly  Dig.  534.)  The  second  count 
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did  not  afEect  either  of  the  defendants  McLane  or  ChurchilL 
{Burroughs  v.  Totstevan^  75  N.  Y.  572 ;  BonneU  v.  Wheeler j 
3  T.  &  C.  561 ;  Van  Lietv  v.  Johnsatij  6  id.  537 ;  Schnitzer  v. 
Coheuy  7  Hun,  665 ;  BaHon  v.  Spiee^  5  id.  60 ;  Jaokaan,  v. 
Brookina,  id.  583 ;  Gardner  v.  Ogdm,  22  N.  Y.  340 ;  BoneU 
V.  OrUwdld^  68  id.  294.)  Even  though  the  first  cause  of  action 
be  regarded  as  one  to  set  aside  the  assignment  to  Churchill, 
and  to  recover  the  debt  of  Drew,  McLane  &  Young,  the  join- 
der with  the  second  was  improper,  and  the  demurrer  was  well 
taken  for  that  reason.  {Vam,  Liew  v.  Johnson^  6  T.  &  0. 
648 ;  Cook  v.  Harwetz^  10  Hun,  586 ;  Wiles  v.  Suydam^  64 
N.  Y.  179.)  A  complaint  demanding  a  rescission  and  damages 
should  show  an  offer  to  restore  upon  the  part  of  the  plaintiff. 
{Dubois  V.  Hermanoe,  56  N.  Y.  673 ;  Cobb  v.  Hadfield,  46  id. 
537 ;  Van  Lievo  v.  Johnson^  6  T.  &  C.  650  ;  Zexan  v.  Jvlien^ 
6  Weekly  Dig.  508 ;  Ross  v.  TiUer,  6  Hun,  284 ;  Govld  v. 
Cayuga  B%  86  N.  Y.  75.)  Plaintiff,  instead  of  availing  him- 
self of  the  leave  granted  by  the  General  Term  to  amend  his 
complaint,  having  appealed  to  this  court,  has  risked  his  case 
upon  a  mere  question  of  pleading.  {Keep  v.  Kaufman^  56  N. 
Y.  333.)  Every  intendment  on  a  demurrer  is  against  the  pleader. 
{People  V.  Suprs.  of  Ulster,  34  N.  Y.  269  ;  Cook  v.  Warren, 
88  id.  42.) 

FiNOH,  J.  The  demurrer  interposed  took  the  specific  objec- 
tion that  the  first  cause  of  action  pleaded  was  in  tort,  while  the 
second  was  on  contract,  and  so  there  was  a  misjoinder  of  causes 
of  action.  The  Greneral  Term  sustained  the  objection.  It  is 
now  claimed  that  both  counts  were  on  contract,  and  the  first  is 
construed  to  allege  a  debt  against  Drew,  McLane  and  Young, 
which  is  sought  to  be  recovered,  while  Churchill  is  introduced 
as  a  party,  and  his  and  Drew's  fraud  alleged,  solely  to  set  aside 
the  assignment  to  Churchill,  and  restore  the  plaintiff  to 
the  position  of  a  creditor  of  the  firm.  But  the  pleading 
plainly  avers  a  fraud  perpetrated  by  Drew  and  Churchill, 
whereby  the  plaintiff  suffered  damage  to  the  amount  of  seventy- 
five  per  cent  of  his  debt.  The  loss  of  the  debt  as  damages 
SioMLs  —  Vol.  XLIX.       4 
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suffered,  and  not  its  recovery  upon  the  contract,  is  the  substance 
of  the  pleading. 

But  if  this  were  doubtful,  and  the  first  cause  of  action  could 
be  deemed  ex  contractu^  and  aimed  solely  at  a  recovery  of  the 
debt,  a  di^culty  remains.  An  objection  was  stated  in  the 
demurrer  that  the  second  cause  of  action  did  not  affect  the 
defendant  Churchill.  Although  it  repeats  the  allegations  of 
the  first  count,  it  goes  on  to  show,  and  does  clearly  show,  that 
Churchill  was  in  no  manner  affected  by  it :  for  it  avers  that  the 
moneys  said  to  be  in  the  hands  of  Saunders  were  not  included 
in  the  assignment  to  Churchill,  but  reserved  therefrom,  and 
that  the  false  statement  of  moneys  m  the  hands  of  Saunders 
and  their  assignment  to  plaintiff  was  before  the  latter's  assign- 
ment to  Churchill.  Now  the  only  pretense  for  making 
Churchill  a  party,  upon  the  theory  that  both  causes  of  action 
are  on  contract,  is  to  set  aside  the  assignment  to  him.  But  the 
Saunders  money,  or  so  much  of  the  debt  of  the  firm  as  that 
represented,  is  distinctl}"  averred  not  to  have  been  assigned  to 
him,  so  that,  taking  as  true,  as  we  are  bound  to  do,  the  allega- 
tions of  the  complaint,  it  distinctly  appears  that  to  the  second 
cause  of  action  Churchill  was  an  entire  stranger,  and  in  no  man- 
ner affected  by  it.  The  Code  provides  (§  484),  for  the  joinder  of 
causes  of  action,  naming  in  nine  subdivisions  those  which  may 
be  united,  but  applying  further  to  those  in  each  class  the  limi- 
tations that  they  must  be  consistent  with  each  other,  and,  except 
as  provided  by  law,  must  affect  all  the  parties.  The  exception 
mainly  relates  to  mortgage  foreclosures,  as  to  which  special  pro- 
visions exist.  The  answer  made  to  this  difficulty  is  that  no 
demurrer  lies  for  making  too  many  parties,  and  for  such  excess 
the  party  against  whom  a  good  cause  of  action  is  pleaded  can- 
not demur.  But  the  objection  is  not  for  a  misjoinder  of 
parties.  It  is  for  a  misjoinder  of  causes  of  action.  Those 
arising  on  contract  and  affecting  all  the  parties  may  be  joined. 
Those  arising  on  contract  but  inconsistent  with  each  other, 
or  not  affecting  all  the  parties,  cannot  be  joined,  and  the  defect 
may  be  reached  by  demurrer.  The  General  Term  was,  there- 
fore, right  in  its  conclusion. 
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We  are  at  liberty  to  allow  the  plaintifi  to  plead  anew  or 
amend  upon  Biioh  terms  as  are  just,  or  if  need  be,  to  direct  a 
severance  of  the  action.  (Code,  §  497.)  No  necessity  for  such 
severance  is  suggested,  bat  it  seems  proper  to  allow  the  plaintiff 
to  amend  upon  terms  which  are  just.  The  judgment  of  the 
General  Term  should  be  affirmed,  with  leave  to  the  plaintiff 
to  sefve  an  amended  complaint  within  twenty  days  from  notice 
of  the  entry  of  this  judgment,  upon  payment,  within  the  same 
time,  of  costs  from  the  service  of  the  demurrer,  including  those 
on  appeal  to  the  General  Term  and  to  this  court. 

All  concur. 

Judgment  accordingly. 


Rachel  Saulsbitry,  Appellant,  v.  Thu  Yillaob  of  Ithaca, 

Bespondent. 

Where,  by  the  charter  of  a  municipal  corporation,  it  had  power  to  repair 
streets  and  sidewalks  and  "  to  prevent  the  incambering  or  obstructing 
the  same  in  any  manner,"  Tuld,  that  it  was  liable  for  injuries  occasioned 
by  an  omission  on  its  part  to  repair  or  remove  a  sidewalk  constructed 
without  its  authority,  which  had  been,  for  a  sufficient  length  of  time  to 
charge  it  with  notice,  in  so  defective  a  condition  as  to  be  dangerous  for 
travel. 

(Argued  October  15, 1888  ;  decided  November  20.  1883.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee.  (Re- 
ported below,  24  Hun,  12.) 

This  action  was  brought  to  recover  damages  for  injuries 
sustained  by  plaintiff  by  falling  into  an  ex9avation  in  one  of 
defendant's  streets. 

The  material  facts  are  stated  in  the  opinion. 

i^.  jE  Tibbetts  for  appellant.  Municipal  corporations  are  re- 
quired to  keep  their  streets  and  sidewalks  in  proper  repair 
and  free  from  dangerous  obstructions,  and  are  liable  for  in- 
juries resulting  from  their  neglect  so  to  do.     {Conrad  v.  Vil- 
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lage  of  Ithaoa^  16  N.  Y.  158;  McCarthy  v.  City  of  Syrdouae^ 
46  id.  194;  Hinds  v.  City  of  Lockport^  60  id.  286 ;  SeweU  v. 
City  of  Cohoes^  75  id.  45 ;  Davenport  v.  Luchman^  87  id.  568 ; 
DivenyY.  City  of  Elmira^  61  id.  506;  Clifford  v.  Dam^  81 
id.  52 ;  Dillon  on  Municipal  Corporations  [let  ed.],  671 ;  Oooley 
on  Torts,  625,  626.)  Defendant  having  officially  recognized 
the  street,  both  by  resolution  and  by  working  on  it,  is 
estopped  from  questioning  that  it  is  a  public  street.  {SeweU 
V.  City  of  Cohoes,  75  N.  Y.  45 ;  7  Gray,  338 ;  13  Vt.  424 ;  45 
id.  99.)  Defendant  will  not  be  permitted  to  escape  liability 
simply  because  it  took  no  action  in  the  premises.  {Hyatt 
V.  Village  of  liondout,  U  Barb.  395;  41  K  Y.  619;  Hinds 
V.  City  of  Zockport,  50  id.  239 ;  Dillon  on  Mimicipal  Cor- 
porations [Ist  ed.],  §  753.)  It  is  not  essential  who  built  the 
walk,  nor  whether  it  was  built  by  the  order,  or  under  the 
supervision  of  the  municipal  officers ;  the  only  question  is, 
did  tlie  corporation  allow  it  to  be  used  for  public  travel. 
{Requa  v.  City  of  Rochester^  45  N.  Y.  129,  134 :  Jffiven  v. 
City  of  Rochester^  76  id.  621;  Jaines\.  City  of  Portage^  48 
Wis.  677;  Tuck  v.  City  of  Ripon,  52  id.  200;  Oliver  v.  City 
of  Kajisasy  69  Mo.  79 ;  Beatty  v.  Toum  of  Duxbury,  24  Vt. 
155 ;  Johnson  v.  City  ofMHwaukeSy  46  Wis.  571 ;  Potter  v. 
Castleiony  53  Vt.  440,  441 ;  State  v.  Compton,  2  N.  H.  518 ; 
Lafayette  v.  Larsony  73  Ind.  367;  TJrquhart  v.  City  of 
Ogdenshurgy  18  Weekly  Dig.  261 ;  Bloomington  v.  Bay^  42 
HI.  508 ;  HiUer  v.  ViUage  of  Sharon  Springs^  16  Weekly  Dig. 
12.)  This  sidewalk,  in  the  condition  the  referee  finds  it  was 
at  the  time  of  the  accident,  was  an  obstruction  in  one  of  the 
public  streets  of  the  village  of  Ithaca,  which  it  was  the  duty 
of  the  board  of  trustees  to  order  removed  after  notice.  {Hume 
V.  MayoTy  etc.y  74  N.  Y.  275 ;  Clifford  v.  Damy  81  id.  53 ; 
Oliver  v.  City  of  KansaSy  69  Mo.  79 ;  Todd  v.  CUy  of  Trayy 
61  N.  Y.  506.) 

S.  D.  HaUiday  for  respondent.  If  there  was  no  defect  in 
the  surface  of  this  walk,  and  a  man  should  walk  oflf  from  it  in 
broad  daylight  and  receive  injuries,  he  could  not  have  recovered. 
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because  he  failed  to  put  his  eyes  to  that  use  which  is  required 
of  persons  of  ordinary  care,  and  because  he  negligently  failed 
to  avoid  defects  which  were  plainly  visible.  (61  Barb.  437.) 
A  notice  to  defendant,  either  actual  or  constructive,  was  neces- 
sary. (69  N.  Y.  660 ;  45  id.  129.)  Defendant  is  not  responsi- 
ble or  liable  for  a  wrongful  exercise  of  discretion  by  its 
board  of  trustees  in  deciding  that  there  ought  or  ought  not 
to  be  a  walk  built  at  any  particular  spot,  nor  can  the  court 
exercise  a  discretion  which  is  confided  solely  to  the  board  of 
trustees.  ( Urquhart  v.  Oiiy  of  Ogdemburg^  81  N.  T.  67 ; 
50  id.  238 ;  32  id.  489  ;  5  Lans.  16  ;  1  Denio,  595 ;  3  Duer, 
406;  3'N.  Y.  467;  9  id.  169.) 

Danfobth,  J.  The  place  of  the  accident  was  a  public 
street  in  the  village  of  Ithaca.  Its  sidewalk  was  uneven  upon 
the  surface  and  slanting ;  it  extended  over  and  so  bridged  an 
excavation,  three  or  four  feet  deep,  at  the  bottom  of  which 
was  a  pile  of  sharp  cornered  stones,  of  such  shape  that  a  person 
falling  upon  them  would  receive  serious  injury.  There  was  no 
railing  or  other  guard  upon  either  side  of  the  walk.  It  does 
not  appear  to  have  been  built  by  the  defendant,  but  had  been 
in  this  condition  for  about  one  .year,  and  the  defendant  had 
notice  of  it  a  long  time  before  the  13th  of  June,  1879.  On 
that  day  the  plaintiff,  while  traveling  on  foot  over  the  walk, 
without  fault  on  her  part  and  by  reason  solely  of  its  defective 
and  unguarded  condition,  was  precipitated  from  it  upon  the 
stones  below.  She  was  injured  and  brought  this  suit.  The 
above  facts  were  found  by  the  referee,  and  he  directed  judg- 
ment in  her  favor.  The  General  Term  has  reversed  this  decision 
upon  the  sole  ground  that  the  defendant  neither  built  nor  or- 
dered the  construction  of  the  sidewalk. 

In  this  was  error.  By  charter  the  defendant's  trustees 
are  made  commissioners  of  highways,  and  among  other 
things  are  empowered  to  construct,  repair  or  discontinue  its 
streets  and  sidewalks,  "  and  prevent  the  incumbering  or  ob- 
strncting  the  same  in  any  manner."  (Laws  of  1864,  chap.  257  ; 
Laws  of   1871,  chap.  140 ;  Laws  of  1875,  chap.  287.)    The 
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order  appealed  from  assumes  that  if  the  building  of  the  walk 
had  been  a  corporate  act  the  defendant  would  have  been  liable. 
That  is  well  settled.  {Conrad  v.  TrusUesof  YVlage  of  Ithaca^ 
16  N.  T.  158.)  In  such  case  it  would  be  sufficient  to  show 
that  the  work  was  done  by  its  authority.  If  the  structure 
which  caused  the  injury  is  erected  on  its  land,  or  on  premises 
whicjjL  it  controls,  by  permission  of  its  officers,  the  same  result 
must  follow.  An  equal  liability  is  incurred  when  by  omission 
to  repair  or  compel  the  removal  of  a  walk  constnicted  without 
their  authority,  but  of  the  existence  of  which  they  have  notice, 
a  way  dangerous  for  travel  is  allowed  to  stand  within  the  limits 
of  its  streets.  In  such  a  case  it  is  their  duty  to  repair  or  re- 
move it,  and  with  money  in  hand  or  power  to  procure  it,  there 
is  no  ground  for  irresponsibility.  One  or  the  other  of  these 
things  must  be  done.  It  is  true  that  whether  a  municipal  cor- 
poration shall  build,  or  permit  to  be  built,  a  sidewalk  .on  any 
of  its  streets,  is  matter  of  discretion  not  to  be  regulated  by  the 
courts,  yet  when  a  sidewalk  is  built  with  or  without  its  permis- 
sion, it  becomes  responsible  for  its  condition  and  bound  so  long 
as  it  exists  to  keep  it  in  order.  This  duty  is  ministerial  and 
not  judicial.  {Hines  v.  City  of  Lockporiy  50  N.  T.  239  ; 
Hyatt  V.  VUlage  of  Rond&ut,  44  Barb.  395  ;  41  N.  T.  619  ; 
Yogd  V.  Mayor,  etc.,  92  id.  10  ;  44  Am.  Eep.  349.)  In  this 
case,  therefore,  it  can  make  no  difference  how  the  walk  came 
into  existence,  if  the  corporation,  with  notice,  permitted  it  to 
be  used  for  public  travel.  By  the  act  of  the  builder,  and  ac- 
ceptance or  acquiescence  in  the  building  of  it  on  the  part  of 
the  defendant's  officers,  they  had  control  over  it,  arid  it  became 
the  property  of  the  village  as  completely  as  if  it  had  been  put 
in  position  by  the  village  itself.  The  principle  upon  which 
the  above  cases  were  decided  uphold  this  proposition,  and  the 
case  of  Requa  v.  City  of  Rochester  (45  N".  T.  129 ;  6  Am. 
Hep.  52),  to  the  same  eflEect,  is  so  like  the  case  before  us  as  to 
make  it  decisive  in  favor  of  the  appellant. 

That  of  Urquhart  v.  Ogdensburg  {91  N.  T.  67;  43  Am. 
Kep.  655)  is  relied  on  by  the  respondent.  There  the  sidewalk 
needed  no  repair  and  the  complaint  related  to  the  plan  of  its 
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construction.  As  that  was  within  the  judicial  discretion  of  the 
defendant,  negligence  could  not  be  predicated  of  it. 

The  learned  counsel  for  the  respondent  also  seeks  to  sustain 
the  order  of  the  Greneral  Term  upon  grounds  not  noticed  by 
them,  alleging  that  the  evidence  failed  to  disclose  either  defects 
in  the  walk  or  proper  care  on  the  part  of  the  plaintiff  in  using 
the  walk.  It  is  a  sufficient  answer  to  these  positions  if  there 
was  evidence,  which,  in  some  reasonable  aspect,  might  sustain 
the  finding  of  the  referee.  In  such  a  case  it  will  not  be  reviewed 
by  this  court.^    An  examination  of  the  testimony  shows  that  I 

there  is  nothing  obviously  wrong  in  his  conclusions  and  we  I 

find  no  reason  for  interfering  with  them.     The  merits  were  ' 

well  considered,  and  the  record  discloses  no  legal  error  com- 
mitted by  the  referee.  His  decision  stands  upon  sound  policy 
and  is  a  proper  recognition  of  the  duty  of  public  officers  to  | 

have  regard  to  the  business  intrusted  to  them,  upon  the  per- 
formance of  which  the  safety  of  the  citizen  depends. 

The  order  of  the  General  Term  should,  therefore,  be  reversed, 
and  the  judgment  entered  upon  the  report  of  the  referee 
affirmed. 

All  concur,  except  Rapallo  and  Finoh,  JJ.,  not  voting. 

Order  reversed  and  judgment  affirmed. 


Benjamin.  Wright,  as  Receiver,  etc.,  Appellant   v.  Elbbbt    no  143 
NosTBAND  et  al..  Respondents.  no  ais 


In  an  equity  action  brought  to  set  aside  alleged  fraudulent  conveyances 
made  by  a  judgment  debtor,  the  defendant  is  not  entitled  to  a  jury  trial. 
The  court  may  frame  issues  and  direct  them  to  be  tried  before  a  jury,  but 
this  is  in  its  discretion,  and  its  determination  is  not  the  subject  of  review. 

Where  the  alleged  fraudulent  conveyances  were  of  the  debtor's  real  estate 
to  his  wife,  and  the  judgment  set  them  aside,  held,  an  objection  to 
such  judgment,  that  it  did  not  provide  for  the  wife's  right  of  dower,  could 
not  be  raised  on  appeal  ;  that  the  remedy,  if  any,  was  by  motion. 

It  seems  that  such  dower  right  is  not  affected  by  the  judgment. 

In  such  an  action  the  judgment  debtor  was  called  as  a  witness  for  the  de- 
fendants  and  gave  material  evidence.  Held,  that  his  evidence,  taken  in 
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supplementary  proceedings  was  admissible,  not  only  against  him  as  an 
admission,  but  also  as  against  all  of  the  defendants,  for  the  purpose  of 
affecting  his  credibility  by  showing  conflicting  statements. 

A  witness  for  plaintiff  testified  to  the  pendency  of  an  action  against  the 
judgment  debtor  at  the  time  of  the  conveyances,  and  to  an  attempt,  upon 
the  part  of  his  attorney,  to  delay  the  recovery  of  judgment  therein.  Held, 
that  a  refusal  to  strike  out  such  evidence  was  not  error  ;  tliat  the  evidence 
was  proper  as  showing  motive ;  and  that  the  debtor  might  fairly  be  pre- 
sumed to  have  had  notice  of  the  proceedings  on  the  part  of  his  attorney. 

B  seems  that  it  is  competent  for  a  receiver,  appointed  in  supplementary 
proceedings,  to  bring  an  action  either  to  set  aside  and  annul  alleged 
fraudulent  conveyances  of  his  real  estate  by  the  debtor,  and  for  a  re- 
conveyance of  the  property  by  the  fraudulent  grantee,  or  to  set  aside  the 
conveyances  as  a  cloud  on  title  so  as  to  subject  the  property  to  levy  and 
sale  on  execution. 

In  the  former  case,  to  maintain  the  action,  it  is  necessary  for  him  to  show 
such  proceedings,  in  relation  to  his  appointment  as'  receiver,  as  vest  in 
him  title  to  the  real  estate  ;  in  the  latter  it  is  simply  necessary  to  show 
his  appointment  and  that  he  rightfully  represents  the  judgment  creditor, 
as  whose  representative  he  brings  the  action,  so  that  the  judgment  will 
be  a  bar  against  any  one  claiming  under  the  original  judgment. 

An  order,  made  upon  the  application  of  the  judgment  creditor,  authorizing 
the  prosecution  of  the  action,  by  the  receiver,  is  sufficient  for  this  purpose. 

Accordingly  held,  in  an  action  of  the  latter  character,  commenced  when  the 
Code  of  Procedure  was  in  force,  under  an  order  of  the  court  authorizing 
it,  no  question  of  title  being  involved,  it  was  not  necessary  to  show  a  filing 
and  recording  of  the  order  appointing  the  receiver,  as  required  by  said 
Code,  in  order  to  vest  in  the  receiver  title  to  the  debtor's  real  estate,  nor 
was  it  necessary  to  show,  where  the  real  estate  was  situated  in  the  city  of 
New  York,  a  compliance  with  the  provisions  of  the  act  of  1813  (§§  159. 
160,  chap.  86, 1  R.  L.  1818),  in  regard  to  recording  transfers  of  title  in  the 
register's  office  in  that  city. 

In  such  an  action  a  question  simply  affecting  the  regularity  of  the  appoint- 
ment of  the  receiver  may  not  be  raised  by  defendants. 

Proceedings  supplementary  to  execution  and  for  the  appointment  of  a  re- 
ceiver are  not  special  statutory  proceedings,  such  as  require  affirmative 
proof  of  the  facts  conferring  j  urisdiction  upon  the  court  or  officer  acting 
when  questioned  collaterally,  but  simply  proceedings  in  the  action,  and 
such  acts  are  entitled  to  aU  the  presumptions  of  regularity  belonging  to 
proceedings  in  courts  of  general  jurisdiction. 

An  order,  therefore,  in  such  a  proceeding,  appointing  a  receiver,  made  by  the 
court  or  judge  authorized  to  make  it,  is  to  be  presumed  regular  until  an- 
nulled  in  a  direct  proceeding ;  and  if  the  order  recite  facts  giving  jurisdic- 
tion, it  Ib  prima  fade  evidence  of  the  existence  of  those  facts. 

BoekweUr.  Merwin  (45  N.  Y.  166),  DuMe  v.  Caesidy  (75  id.  298).  Sackett  v. 
Newton  (10  How.  Pr.  561),  distinguished. 
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It  seems  that  the  issue  and  retom  of  an  execution  ntiUa  boTia  is  essential  to 
the  validity  of  an  order  In  supplementary  proceedings,  as  well  as  to  the 
right  to  institute  an  action  to  reach  equitable  assets. 

An  execution,  however,  although  it  be  so  defective  that  it  is  subject  to  be ' 
vacated  and  set  aside  on  motion,  may  not  be  treated  as  void  when  ques- 
tioned in  collateral  proceedings,  where  the  defects  are  amendable,  or 
where  all  the  essential  facts  necessary  for  the  direction  and  protection  of 
the  sheriff  are  stated  in  the  execution,  or  are  plainly  inferable  from  the 
facts  stated. 

An  execution  was  entitled  on  the  outside  "  N.  T.  Superior  Court  *'  with  the 
names  of  the  parties.  It  was  directed  to  the  sherifi  of  the  county  of 
New  York,  and  stated  in  the  body  thereof  that  judgment  was  rendered 
March  2,  1874,  in  "  the  Superior  Court,"  in  favor  of  plaintiff  and  against 
defendant,  as  appeared  by  the  judgment-roll  on  file  in  the  office  of  the 
clerk  of  said  court;  that  said  judgment  was  docketed  in  the  county  of 
New  York,  and  that  there  was  *'  on  the  4th  day  of  March,  1874,  the  sum 
of  $604.95  actually  due  thereon."  The  sheriff  was  directed  to  collect  that 
amount  with  interest  from  the  date  the  judgment  was  rendered.  Held, 
that  the  execution  was  not  void  and  could  not  be  questioned  collaterally ; 
that  it  was  fairly  inferable  therefrom  that  the  judgment  described  was 
rendered  in  the  Superior  Court  of  the  city  of  New  York  and  was  for  the 
amount  asserted  to  be  due  thereon ;  and  that  the  return  of  the  sheriff  of 
ntdla  bona  was  evidence  of  the  exhaustion  of  legal  remedies,  sufficient 
to  authorize  the  institution  of  an  action  to  reach  property  of  the  judg- 
ment debtor. 

Plaintiff  was  appointed  receiver  under  a  judgment  in  favor  of  a  bank. 
Held,  the  fact  that  the  bank  had  ceased  to  be  a  corporation  by  reasim  of 
the  appointment  of  a  receiver  in  bankruptcy  of  its  assets  did  not  in- 
validate plaintiff's  appointment;  that  it  was  competent  for  the  receiver  of 
the  bank  to  institute  proceedings  in  its  name,  to  collect  the  judgment  and 
to  procure  or  sanction  the  appointment  of  a  receiver  of  the  assets  of  the 
judgment  debtor. 

Supplementary  proceedings  were  instituted  in  April,  1875;  plaintiff  was 
appointed  receiver  therein  in  February,  1878.  It  was  not  shown  that 
the  proceedings  were  adjourned  from  time  to  time.  Held,  that  the  court 
would  not  presume  a  loss  of  jurisdiction  from  the  omission  to  show  regu- 
lar adjournments. 

The  plaintiffs,  in  whose  favor  the  judgment  upon  which  the  supplement- 
ary  proceedings  were  based  was  rendered,  composed  the  firm  of  P.  &  Co. ; 
three  of  the  four  members  of  the  firm  had  become  insolvent,  and 
assignees  in  bankruptcy  of  their  assets  had  been  appointed.  Held,  that 
said  assignees  were  not  authorized  to  take  the  firm  property,  and  so 
their  appointment  had  no  effect  upon  the  ownership  of  the  judgment. 

(Submitted  October  15, 1888  ;  decided  November  20.  1883.) 
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Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
March  8,  1881,  which  reversed  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term, 
and  ordered  a  new  trial.    (Reported  below,  15  J.  &  S.  441.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

A.  Wakeman  for  appellant.  In  the  execution  issued  on  the 
Arnold  judgment  the  teste  and  the  direction  to  return  to  the 
office  of  the  clerk  of  the  city  and  county  of  New  York  were 
mere  surplusage.  {Carpenter  v.  Simmons^  28  How.  12,  16 ;  1 
Eobt.  360 ;  Fake  v.  Mgerton  et  al.^  6  Duer,  681 ;  Butter^ 
fidd  v.  Hcyme^  19  Wend.  86.)  The  sheriff  was  bound  to 
return  the  execution  according  to  the  requirements  of  the 
statute.  (  WUson  v.  Wrighi^  9  How.  459,)  The  defects  in 
the  execution  are  all  amendable  and  should  be  amended  by  the 
court,  nunc  pro  tunc,  or  disregarded.  {Aielsr.  WesterveU,  15 
Abb.  230;  Park  v.  Churchy  5  How.  381;  Carpenter  v. 
Simmons,  28  id.  12 ;  1  Robt.  360 ;  Inm^n  v.  Oriawoldy  1 
Cow.  199 ;  Chichester  v.  Oonde,  impPdj  etc.^  3  id.  39,  40 ;  Hose 
V.  Luther,  4  id.  158  ;  Scudder  v.  Snow,  29  How.  95  ;  Bu^ldin 
V.  Chapin,  53  Barb.  488 ;  Kennedy  v.  Thorpe,  3  Abb.  [N:S.] 
131 ;  Fake  v.  Edgerton  et  al,,,  5  Duer,  681 ;  Cutler  v.  Rath- 
hone,  1  Hill,  204;  Peck  v.  Tiffany,  2  N.  Y.  451 ;  Jam^  v. 
Ourley,  48  id.  163  ;  Hill  v.  Haynes,  54  id.  153 ;  Code  of  Pro- 
cedure, §§  169,  170,  173,  174,  176  ;  Code  of  Civil  Procedure, 
§§  721,  722,  723 ;  Douglas  v.  Haheratro,  14  N.  Y.  W'kly  Dig. 
311.)  None  of  the  defendants,  except  the  judgment  debtor, 
Elbert  Nostrand,  can  object  to  the  defects  in  the  execution,  or 
to  any  irregularity  in  the  supplemental  proceedings.  {Abd%  v. 
Westervdt,  15  Abb.  230;  Grosvenor  v.  Hunt,  11  How.  355 ; 
Berry  v.  Biley,  2  Barb.  307;  Oakley  v.  Becker,  2  Cow.  454 ; 
jRenick  v.  Orser,  4  Bosw.  384;  Bacon  v.  Oropey,  7  N.  Y. 
195.)  The  judgment  debtor  waived  the  defects  in  the  ex- 
ecution by  appearing  and  submitting  to  examination  in  sup- 
plemental proceedings,  without  objection,   by  submitting  to 
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the  appointment  of  a  receiver  of  his  property,  and  by  fail- 
ing to  appeal  from  the  order  appointing  such  receiver.  {Bing- 
ham V.  Diabrow,  14  Abb.  251;  Vibv/rt  v.  Mvat^  3  id. 
119;  DiddeU  v.  DiddeU,  id.  167;  Union  Bk  of  Troy  v. 
Sargenty  35  How.  87 ;  Oreen  v.  BuUard^  8  id.  24 ;  People  v. 
Globe  Mut.  L.  Ins.  Co.,  60  id.  82 ;  Hdbart  v.  Frost,  5  Duer, 
672 ;  Quinn  v.  Floyd^  7  Robt.  157  ;  BvMin  v.  Chajdn,  53 
Barb.  488 ;  Bell  v.  Vemooy,  18  Hun,  125  ;  People  v.  Bren- 
ham,  3  id.  666  ;  Oreason  v.  KetdtaSj  17  N.  T.  491 ;  Macy  v. 
Nelson,  62  id.  638  ;  Yose  v.  Oochcroft,  44  id.  415  ;  Baird  v. 
Mayor,  etc,,  N.  Y.,  74  id.  382.)  The  order  appointing  the 
plaintiff  receiver  in  the  Arnold  action  was  properly  received  in 
evidence.  {Roosevelt  v.  Gardinier,  2  Cow.  463  ;  Jackson  v. 
Jackson,  3  id.  73  ;  Starr  v.  Francis,  22  Wend.  633 ;  Gould  y. 
Root,  4  Hill,  554 ;  Spencer  v.  Barber,  5  id.  568 ;  2  Wend. 
625 ;  6  Paige,  371 ;  3  id.  195 ;  Jackson  v.  Shafer,  11  J.  11. 
513 ;  Ha/rtweU  v.  Root,  19  id.  345 ;  Jackson  v.  Cole,  4  Cow.  687; 
Smith  V.  Jones,  20  Wend.  192 ;  Doughty  v.  Hope,  3  Denio,  149 ; 
Ross  V.  Bedell,  5  Duer,  462 ;  Sperling  v.  Levy  1  Daly,  95 ; 
ArerU  v.  xS^t^ir^,  id.  347;  Nelson  v.  jP<K>pfo,  23  N.  Y.  293- 
297 ;  LeUmd  v.  Cameron,  31  id.  115 ;  People  v.  Carpenter, 
24  id.  86 ;  Mc Andrew  v.  Radway^  34  id.  511-513 ;  2>^  Forrest 
V.  Farley,  62  id.  628.)  The  proceedings  supplementary  to 
execution  under  the  judgment  of  the  Loaners'  Bank  were  in 
all  respects  legal  and  proper  and  were  properly  entitled  in  the 
action  in  which  the  judgment  was  recovered,  because  they 
were  proceedings  in  that  action.  (  Wegmam,  v.  Ohilds,  41  N. 
Y.  159-163 ;  Dresser  v.  Va/n  Pelt  et  al.,  15  How.  19 ;  Bk  of 
Genesee  Y.  Spencer,  id.  412;  Gould  y.  Torrance,  19  id.  560; 
Catlin  V.  Gottlier  et  al.,  57  N.  Y.  363-373 ;  Wines  v.  Mayor, 
70  id.  613 ;  Rockwell  v.  Merwin,  45  id.  166 ;  B'k  of  Charles- 
ton V.  Emerick,  2  Sandf.  718 ;  Underwood  v.  Sutcliffe,  10 
Hun,  453 ;  Kennedy  v.  Norcott,  54  How.  87 ;  Brockway  v. 
Brim,  37  id.  270 ;  AUen  v.  Starring,  26  id.  57.)  As  this 
action  was  in  equity,  and  equitable  relief  only  sought,  it  was 
clearly  in  the  discretion  of  the  judge  whether  he  would  send 
any  of  the  questions  involved  to  a  jury  for  a  trial.     (  Wheelock 
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V.  Zeey  74  N.  Y.  495,  500;  Davis  v.  Morris,  36  id.  569;  Oole- 
man  v.  Dixaon^  50  id.  572 ;  McCarty  v.  Edwards^  24  How. 
236.)  The  supplemental  examinations  were  admissible  as 
declarations  of  a  co-conspirator  to  show  the  execution,  ex- 
tent and  effect  of  the  common  purpose  to  defraud. 
{Menliii  v.  Lyon,  49  N.  Y.  661 ;  Cuyler  v.  McCaHney,  40 
id.  221 ;  Dewey  v.  Moyer,  72  id.  70.)  The  notice  of  the 
application  for  the  appointment  of  the  plaintiff  receiver 
under  the  Arnold  judgment  was  sufficient.  {Ashley  v.  Turnery 
22  Hun,  226 ;  LeggeU  v.  Sloan,  24  How.  479 ;  People,  ex  rel, 
Fiteh,  V.  Mead,  29  id.  360.)  The  order  appointing  the 
plaintiff  receiver  was  duly  filed  and  recorded  in  the  office  of 
the  clerk  of  the  city  and  county  of  New  York ;  there  was  no 
necessity  of  filing  it  in  the  office  of  the  •  register.  (Old  Code, 
§  298 ;  RochweU  v.  Merwvn,  45  N.  Y.  166,  168.)  There  was 
no  necessity  of  a  conveyance  of  the  property  sought  to  be 
reached  to  the  receiver,  {fihavitauqua  Co.  B^Tc  v.  Risley,  19 
N.  Y.  369.)  The  direction  in  the  judgment  that  the  plaintiffs 
in  the  original  judgments,  or  their  successors,  shall  be  at  liberty 
to  sell  the  property  described  in  the  complaint  upon  execu- 
tions to  be  issued  upon  their  respective  judgments,  is  proper. 
{Seanum  v.  Schmffer,  76  N.  Y.  606, 607.)  As  the  buildings  at 
112  Clinton  street  were  erected  in  1839,  even  if,  as  Mrs. 
Nostrand  swears,  they  were  built  with  her  money,  which  she 
received  from  her  father,  they  became  the  absolute  property 
of  her  husband  by  operation  of  law.  (2  Kent's  Com.  [3d.  ed.] 
133-135;  Martin  v.  Martin,  1  N.  Y.  473;  Wood  v. 
Genet,  8  Paige,  137;  Olann  v.  Tounglove,  27  Barb.  480; 
LUUe  V.  WiUets,  87  How.  481 ;  Ryder  v.  Hulse,  24  N.  Y.  372 ; 
Westervelt  v.  Oregg,  10  id.  202 ;  Stokes  v.  Machen,  62  Barb. 
145  ;  Wood(>eck  v.  Hoocas,  42  id.  66  ;  King  v.  O'Brien,  1  J. 
&  S.  49 ;  Fermcm  v.  Orser,  5  Duer,  476.)  Where  a  grant  for 
a  valuable  consideration  shall  be  made  to  one  person,  and  the 
consideration  thereof  shall  be  paid  by  another,  no  use  or  trust 
shall  result  in  favor  of  the  person  by  whom  such  payment 
shall  be  made,  but  the  title  shall  vest  in  the  person  named  as 
the  alienee  in  such  conveyance.    (2  K.  S.,  chap.  1,  part  2,  §  51, 
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art.  2 ;  Donovwn  v.  Sheridan^  5  J.  &  S.  256.)  A  voluntary 
conveyance  of  property  by  a  debtor  through  a  third  person  to 
his  wife  is  fraudulent,  as  against  his  creditors,  even  though 
there  is  no  fraudulent  intent.  {Coles  v.  Tyler ^  65  N.  T.  73 ; 
MohoAJok  RTc  V.  Atwater^  2  Paige,  54 ;  Cwrjpenter  v.  Boej  10 
N.  T.  280 ;  Bahoock  v.  EcJder,  24  id.  623  ;  Dygert  v.  Rem&r^ 
8Ghniderj  32  id.  648 ;  Curtis  v.  Fox^  47  id.  300.)  The  volun- 
tary conveyance  of  this  property  by  Nostrand  to  his  wife  was 
fraudulent,  even  as  against  subsequent  creditors.  (Savage  v. 
Murphy,  34  N.  T.  508;  Case  v.  Pkeljps,  39  id.  164.)  To 
invalidate  a  voluntary  conveyance,  as  against  creditors,  it  is 
not  necessary  that  the  debtor  be,  or  believe  himself  to  be, 
insolvent  at  the  time  of  the  grant.  It  is  sufficient  if  his 
solvency  is  contingent  upon  the  stability  of  the  market  in  the 
business  in  which  he  is  engaged,  and  it  is  only  where  a  volun- 
tary conveyance  is  made  in  good  faith,  with  no  intent  to 
defraud  the  grantor's  creditors,  that  it  will  be  upheld  by  proof 
that  when  made  the  grantor  retained  an  estate  to  pay  his  debts. 
{Carpenter  v.  JSoey  10  N.  Y.  227 ;  Fox  v.  Moyery  54  id.  125  ; 
Ford  V.  Johnsojiy  7  Hun,  563  :  Warner  v.  Blakeman,  43  N. 
Y.  487.) 

Edward  P.  Wilder  for  respondents.  An  action  in  equity 
of  this  nature  cannot  be  maintained  until, the  remedy  at  law 
is  exhausted.  {Crippen  v.  Hudson,  13  N.  Y.  161;  Durdevy 
V.  Talhnadgey  32  id.  457.)  The  execution  was  defective 
because  it  did  not  intelligently  refer  to  the  judgment,  stating 
the  court  and  county  where  the  judgment^roll  was  filed,  the 
names  of  the  parties,  the  amount  actually  due,  and  the  time  of 
docketing  in  the  county  to  which  the  execution  was  issued. 
{Clark  V.  MiUer,  18  Barb.  269 ;  Code  of  Procedure,  §§  289, 
290 ;  Clearwaiter  v.  BriU,  63  K  Y.  627;  Wa;tson  v.  Fuller, 
6  Johns.  282;  Todd  y.  Botchfcyrd,  56  K  Y.  517;  Douglas  v. 
Whiting,  28  111.  362 ;  Brem  v.  Johnson,  70  N.  C.  566  ;  Ins. 
Co.  V.  HaUeck,  6  Wall.  556 ;  Anon.,  Loft,  184 ;  AZbee  v. 
Ward,  8  Mass.  79;  EaU  v.  Moor,  Add.  [Penn.]  376; 
Toqf  V.  BenOey,  5  Wend.  27«;  Farr  v.  Smith,  9  id.  338  • 
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Woodcock  V.  Bemvett^  1  Cow.  738-9 ;  Newaon  v.  Nemson^  4 
Ired.  381 ;  Beaaley  v.  Durm^  8  Rich.  345 ;  Blanks  v.  Rector^ 
24  Ark.  496  ;  Herman  on  Executions,  §  89 ;  Park  v.  Chwrch^ 
6  How.  381 ;  Dtmglaa  v.  Haberstro,  88  N.  Y.  618  ;  Laws  of 
1847,  chap.  280,  §  67;  Park  v.  Ch%(,rch,  5  How.  381 ;  Hecdy 
V.  Preston^  14  id.  20 ;  Fake  v.  EdgerUm,  3  Abb.  229  ;  People 
V.  Seaton^  25  Hun,  305 ;  People  v.  Bowe^  20  id.  547;  Douglas 
V.  Hdberstro^  88  id.  618 ;  Famham  v.  HUdreth^  32  Barb. 
277;  C%^r  v.  Bathbone,  1  Hill,  204;  Laws  of  1847,  chap. 
470,  §  43 ;  Hutchinson  v.  Bromd,  9  N.  T.  208 ;  Dominick  v. 
Eckevy  3  Barb.  19 ;  Jackson  v.  Hunter,  4  Wend.  585 ;  ^(?r. 
ZoTirf  V.  Stewart,  id.  568  ;  Jennings  v.  Carter^  2  id.  446  ;  Her- 
man on  Execution3,  §§  68,  69 ;  Crocker  on  Sheriffs  [2d  ed.], 
§  284 ;  Earl  v.  Camp,  16  Wend.  562 ;  Cornell  v.  Barnes,  7 
Hill,  35;  James  v.  Ourl&y,  48  K  T.  163;  i^VeZ^i  v.  Chapmwn,  13 
Abb.  325;  Field  y.  Hunt,  24  How.  466;  Howard  v.  /SA<?i- 
rf(w,  11  Paige,  558 ;  Durdmy  v.  TaUmadge,  32  N.  T.  462.) 
The  error  in  admitting  the  order  appointing  plaintiff  receiver 
was  quite  sufficient  to  justify  the  General  Tenn  in  reversing 
the  judgment  of  the  Special  Term.  {Josuez  v.  Conner,  7 
Daly,  448 ;  Old  Code,  §§  298,  408 ;  Wegm^an  v.  Ckilds,  44 
Barb.  403 ;  Coope  v.  Bowles,  28  How.  10 ;  42  Barb.  87 ;  SackeU 
V.  Newton,  10  How.  561 ;  De  Comeau  v.  People,  7  Rob.  498, 
501 ;  Dubois  v.  Cassidy,  75  N.  Y.  298 ;  Rockwell  v.  Merwin, 
45  id.  166 ;  Vandenlurg  v.  Oaylard,  7  N.  Y.  Weekly  Dig.  136 ; 
Kemp  V.  Harding,  4  How.  Pr.  178 ;  Dorr  v.  Noxon,  5  id.  29 ; 
Barker  v.  Johnson,  4  Abb.  Pr.  435 ;  Todd  v.  Crook,  4  Sandf . 
694-5 ;  Kenn^edy  v.  TF^^rf,  10  Abb.  62 ;  Crippen  v.  Hudson, 
13  N.  Y.  161.)  The  complaint  should  have  been  dismissed  at 
Special  Term,  on  the  ground  that  the  order  appointing  plaintiff 
receiver  confers  upon  him  no  title  or  capacity  to  bring  this 
action,  because  not  recorded  in  the  office  of  the  register  of 
New  York  city  and  county.  (Old  Code,  §  298 ;  Rockwell  v. 
Merwin,  45  K  Y.  166, 168;  8  Abb.  [N.  S.]  330,  334;  Scroggs 
V.  Palmar,  66  Barb.  605;  Laws  of  1813,  chap.  86 ;  People,  ex  rel. 
Kingsland,  v.  Patmer,  52  N.  Y.  83 ;  McKenm^a  v.  Edmund- 
stone,  91  id.  231 ;  Whipple  v.  Christian,  80  id.  523.)  The  "  ex  ten- 
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sion  "  of  the  appointment  of  the  plaintiff  as  receiver,  under  and 
for  the  benefit  of  the  judgment  recovered  by  the  Loaners' 
Bank  was  clearly  a  nullity.  {Amove  v.  Lamoihe^  7  N.  Y. 
Weekly  Big.  212;  McCuUoch  v.  Norwood,  58  N.  Y.  666 
Bain  v.  mvmmated  Tile  Co.,  7  Weekly  Dig.  335-6  [Part  3] 
Huguenot  BTc  v.  SiudweU,  74  N.  Y.  621 ;  Code,  §  1900 ;  Boyd 
V.  Harold,  18  K  B.  B.  438;  In  re  EUinger,  18  id.  222 
Dygert  v.  Hemerschnider,  32  N.  Y.  649:  PhUlvps  v, 
Woo8ter,  36  id.  412;  Babcoch  v.  Ecker,  24  id.  630 
Reads  v.  Lvomgston,  3  Johns.  Ch.  500  ;  Wells  v.  (y  Connor. 
27  Hun,  426 ;  C(yrp(yration  v.  0(yrdon,  12  Weekly  Dig.  570 
Warden  v.  Browning,  12  Hun,  497-500 ;  Old  Code,  §  289 
2  R.  S.  367,  §  24;  NeiUon  v.  NeiUon,  5  Barb.  565.)  The 
only  evidence  of  fraud  in  these  transfers  lies  in  the  fact  itself 
that  they  were  made,  which  is  not  enough.  {Dygert  v.  ReTner- 
Boknider,  32  N.  Y.  637,  636 ;  Oarr  v.  Breese,  81  id.  584.)  The 
mere  circumstance  of  Mary  Nostrand  having  allowed  the  prop- 
erty to  stand  for  so  many  years  in  her  husband's  name  is  not 
significant,  in  view  of  the  fact  that  it  was  purchased  prior  to 
the  passage  of  the  acts  enlarging  the  privileges  of  married 
women,  and  before  it  had  become  customary  for  such  women 
to  hold  lands  in  their  own  names.  {Oa/rrity  v.  Haynea,  53 
Barb.  296 ;  Syracuse  v.  Wing,  85  N.  Y.  421 ;  Jaeger  v.  Kelly, 
52  id.  274 ;  Dirrum  v.  Hazard,  32  id.  77 ;  Babcoch  v.  JEcUer, 
24  id.  623  ;  Prewit  v.  Wilson,  19  N.  B.  R.  461.)  Her  equit- 
able claims  upon  this  property  are  as  great  as  those  of  these 
creditors,  who  have  parted  with  nothing  on  the  faith  of  it. 
{Smith  V.  Smith,  17  Weekly  Dig.  81 ;  Syracuse  v.  Wing,  20 
Hun,  207,  20&-209 ;  affirmed,  85  K  Y.  421 ;  BerdeU  v.  Ber- 
dell,  K  Y.  Daily  Reg.,  January  20,  1880;  2  Monthly  Law 
Bulletin,  32 ;  Genesee  RTc  v  Mead,  16  Weekly  Dig.  486.) 
The  court  erred  in  admitting  in  evidence,  as  against  the  defend- 
ants, John  R.  Cypert  and  Mary  A.  Nostrand,  and  under  their 
specific  objection  and  exception,  the  testimony  of  Elbert 
Nostrand,  in  supplementary  proceedings,  in  actions  to  which 
they  were  not  parties.  {Bennett  v.  McOuire,  58  Barb.  636  ; 
Guyler  v.  McCartney,  40  N.  Y.  221.)    It  was  error  to  deny 
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the  defendants  a  trial  by  jury  of  the  question  of  fraud  in  the 
transfers,  and  of  the  amount  due  on  the  Arnold  judgment. 
{BavM  V.  Jlorria,  36  N.  Y.  569 ;  ZaUin  v.  JHcOaHy,  41  id. 
112 ;  Bradley  v.  Aldrich,  40  id.  510 ;  Hvdaon  v.  Caryl^  44 
id.  555 ;  Pe(ypU  v.  AUxmy^  eto.y  B.  B.  Co.j  57  id.  161 ;  Free- 
man V.  Atlantic  Ins.  Co.^  13  'Abb.  124 ;  Zevy  v.  Brooklyn  F. 
Ins.  Co.,  25  Wend.  687;  Whedock  v.  Lee,  74  K  T.  500 ; 
Page  v.  Cameron.  11  Weekly  Dig.  478 :  Compton  v.  Compton, 
id.  325.) 

BuGEB,  Ch.  J.  This  is  an  equity  action  brought  by  the 
plaintiff,  as  receiver  of  the  property  and  effects  of  the  defend- 
ant, Elbert  Nostrand,to  set  aside  certain  alleged  fraudulent 
conveyances  theretofore  made  by  said  Nostrand  to  the  other 
defendants  herein,  and  subject  the  property  therein  described 
to  the  lien  of  certain  judgments. 

The  plaintiff  claimed  to  derive  his  authority  as  such  receiver 
by.  virtue  of  his  appointment  under  proceedings  supplementary 
to  execution  taken  in  three  several  actions  wherein  judgments 
had  been  obtained  against  said  Elbert  Nostrand.  The  trial  re- 
sulted in  a  judgment  against  the  defendants  for  the  relief  de- 
manded in  the  complaint,  but,  upon  appeal  to  the  General 
Term,  that  judgment  was  set  aside  and  a  new  trial  ordered, 
solely  upon  the  ground  of  alleged  irregularities  in  the  proceed- 
ings under  which  the  plaintiff  was  appointed  receiver.  From 
this  order  the  plaintiff  appeals  to  this  court,  upon  giving  the 
usual  stipulation  for  judgment  absolute. 

It  is  competent  for  the  defendants,  in  support  of  this  order, 
to  urge  any  other  material  errors  committed  upon  the  trial, 
even  though  they  were  not  mentioned  by  the  General  Term  as 
among  the  reasons  for  its  order  of  reversal. 

The  appellant  has  brought  to  our  attention  a  number  of 
alleged  errors  in  addition  to  those  relied  on  by  the  General 
Term,  which  he  claims  entitled  him  to  a  reversal  of  the  judg- 
ment rendered  by  the  trial  court. 

So  far  as  such  questions  are  of  sufficient  gravity  to  merit 
consideration,  they  will  be  noticed  before  proceeding  to  the 
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discussion  of  the  grounds  upon  which  the  new   trial  was 
ordered. 

First.  The  refusal  of  the  court  to  award  to  the  defendants  a 
trial  by  jury  upon  their  request  therefor  was  not  erroneous. 
The  action,  being  solely  an  equitable  one,  to  remove  a  cloud  upon 
the  title  of  the  property  sought  to  be  subjected  to  the  liens  of 
the  judgments  mentioned  in  the  complaint,  did  not  authorize 
the  defendants,  or  either  of  them,  to  claim  as  matter  of  right  a 
trial  of  the  issues  therein  by  a  jury.  In  such  cases  the  court 
may,  in  its  discretion,  frame  issues  and  direct  them  tried  before 
a  jury,  but  whether  they  will  do  so  or  not  is  purely  a  matter  of 
discretion,  and  their  determination  of  that  question  is  not  the 
eubject  of  review.    {Golmcm  v.  Dixorij  50  N".  Y,  572.) 

Second,  The  claim  that  the  judgment  originally  entered  in 
the  action  did  not  provide  for  a  right  of  dower  claimed  to 
exist  in  favor  of  the  defendant,  Mary  A.  Nostrand,  in  the 
property  alleged  to  have  been  fraudulently  conveyed  to  her, 
and  that  it  was  in  other  respects  erroneous  in  form,  were  ques- 
tions not  properly  before  the  General  Term  and  cannot  be 
raised  upon  the  appeal  here.  The  remedy  of  the  defend- 
ants, if  any  such  irregularities  exist,  is  by  motion  and  appeal 
from  the  order  thereon,  if  the  proper  relief  is  not  granted. 
{Beardsley  Scythe  Co.  v.  Foster^  36  N.  Y.  561 ;  Binase  v. 
Woody  37  id.  526;  Bttch  v.  Remam,  84  id.  383.)  The 
alleged  dower  right  of  Mary  A.  Nostrand  is  not  affected  by  the 
judgment  rendered  herein. 

Third.  The  objection  made  to  the  admission  of  the  evidence 
of  the  defendant  Elbert  Nostrand,  taken  on  proceedings  sup- 
plementary to  execution,  was  not  tenable.  The  defendant 
Nostrand  had  been  called  as  a  witness  for  the  defendants  on 
the  trial  and  had  given  material  evidence  for  them.  The  deposi- 
tion received  in  evidence  was  competent  not  only  for  a  limited 
purpose  as  against  him  as  an  admission  in  the  case  made  by 
one  of  the  defendants  therein,  but  was  also  competent  at  the 
time  it  was  offered  as  against  all  of  the  defendants,  for  the 
purpose  of  affecting  the  credibility  of  the  testimony  given  by 
such  witness  for  them  on  the  trial. 
SiOKBLs  —  Vol.  XLIX.        6 
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Fourth.  The  motion  made  to  strike  out  the  evidence  of 
James  W.  Culver,  a  witness  produced  by  the  plaintiff,  was 
properly  denied.  The  witness  had  testified  as  to  the  pendency 
of  the  Arnold  action  against  Elbert  Nostrand  at  the  time  of 
the  alleged  fraudulent  conveyance,  and  the  attempt  of  said 
ITostrand's  attorney  to  delay  the  recovery  of  a  judgment  therein. 
This  motion  was  made  upon  the  ground  that  it  did  not  appear 
that  Nostrand  knew  that  the  case  had  been  placed  on  the  short 
cause  calendar  for  trial.  We  think  the  evidence  was  proper 
as  tending  to  furnish  a  motive,  on  the  part  of  the  debtor,  for 
placing  his  property  beyond  the  reach  of  his  creditors,  and  that 
it  may  fairly  be  presumed  that  a  person  has  notice  of  the  pro- 
ceedings of  his  own  attorney  in  a  cause  where  he  is  the  sole 
defendant. 

Fifth,  The  questions  arising"  upon  the  evidence  affecting  the 
merits  of  the  action,  which  have  been  referred  to  in  the 
brief  of  defendant's  counsel,  do  not  seem  to  us  to  be  suffi- 
ciently serious  to  require  particular  mention.  The  conclusions 
reached  by  the  trial  court  upon  the  facts  in  the  case  are  sup- 
ported by  the  evidence  therein,  and  its  conclusions  of  law 
predicated  thereon  do  not  seem  to  be  open  to  any  legal  exception. 

It  remains,  therefore,  only  to  consider  the  various  questions 
raised  affecting  the  validity  of  the  appointment  of  the  plaintiff* 
as  receiver  under  the  several  judgments  described  in  the  com- 
plaint, and  his  right  to  represent  the  plaintiffs  in  such  judg- 
ments. In  the  consideration  of  these  questions  it  should  be 
borne  in  mind  that  the  plaintiff  is  not  here  asserting  any  title 
to,  or  interest  in,  either  the  real  or  personal  property  of  the 
judgment  debtor  by  virtue  of  his  appointment  as  receiver,  but 
is  simply  seeking  to  remove  a  cloud  upon  the  debtor's  title  to 
the  property  in  question,  so  as  to  subject  it  to  sale  on  execu- 
tion. Such  an  action  he  is  authorized  to  bring  and  maintain. 
(JPcrrter  v.  WiUiams,  9  N.  T.  142.)  Actions  for  a  similar  pur- 
pose could  as  well  have  been  brought  and  maintained  by  the 
plaintiffs  in  the  several  judgments  in  their  individual  names, 
as  through  the  intervention  of  a  receiver ;  and  the  effect  of 
judgments  obtained  by  them  in  such  actions  would  have  been 
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the  same  as  that  attempted  to  be  reached  by  a  jadgment  in 
this  action.  {Bostioick  v.  Mencky  40  N.  T.  383  ;  Ghautauque 
Co.  Bamk  v.  Rial&y,  19  id.  369.) 

It  was  competent  for  the  receiver  to  have  instituted  either  one 
of  two  actions  in  this  case :  He  could  have  brought  his  action 
to  set  aside  and  annul  the  alleged  fraudulent  conveyance  and 
demanded  as  his  relief  that  the  property  so  fraudulently  con- 
veyed should  be  reconveyed  to  him  by  the  alleged  fraudulent 
grantees ;  or  he  could  bring  the  action  which  he  has  as  the  simple 
representative  of  the  judgment  creditors.  In  the  former  case  he 
would  have  been  obliged,  in  ordei  to  maintain  his  action,  to 
show  such  proceedings  relating  to  his  appointment  as  receiver, 
as  would  have  vested  in  him  liie  title  of  the  judgment  debtor's 
real  estate. 

In  this  action  it  is  imnecessary  to  show  compliance  with  the 
provisions  of  sections  159  and  160  of  chapter  86  of  the  Laws  of 
1813 ;  or  the  closing  paragraph  of  section  298  of  the  Code  of 
Procedure.  Section  298  authorizes  the  judge,  by  order,  to  ap- 
point a  receiver  of  the  property  of  the  judgment  debtor  in 
the  same  manner  and  with  the  like  authority  as  if  the  appoint- 
ment was  made  by  the  court.  And  it  further  provides,  that 
upon  the  appointment,  by  an  order  of  the  judge,  of  a  person  as 
receiver,  it  shall  be  filed  in  the  oflSce  of  the  clerk  of  the  county 
where. the  judgment-roll  in  the  action  is  filed,  and  that  the  clerk 
shall  recoixi  the  same  in  a  book  to  be  called  a  "  book  of  orders 
appointing  receivers  of  judgment  debtors,"  and  that  the  receiver 
so  appointed  shall  be  vested  with  the  property  and  effects  of 
the  judgment  debtor  from  the  time  of  the  filing  and  recording 
of  the  order  aforesaid.  It  is  then  specially  provided,  that  be- 
fore he  shall  be  vested  with  any  real  property  of  such  debtor, 
the  order  shall  also  be  filed  and  recorded  in  the  oflice  of  the 
clerk  of  the  county  where  the  real  estate  is  situated,  and  also 
in  the  office  of  the  clerk  of  the  county  in  which  the  judgment 
debtor  resides.  It  is  thus  quite  apparent,  from  the  reading  of 
this  section,  that  in  a  case  where  only  personal'property  is  con- 
cerned, or  where  the  receiver  is  seeking  simply  to  enforce  the 
collection  of  a  chose  in  action,  it  is  not  essential  to  show  com- 
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plianee  with  those  requirements  which  are  made  the  conditions 
of  the  transfer  to  the  receiver  of  the  title  of  the  debtor's  real 
estate.  It  required  no  interest  in  the  debtor's  property  to  author- 
'  ize  the  receiver,  any  more  than  the  judgment  creditors,  to  main- 
tain an  action  to  collect  a  judgment  from  the  debtor  therein. 
The  receiver  is  here  seeking  to  enforce  the  collection  of  a  debt 
due  and  owing  to  the  creditors  whom  he  represents,  and  upon 
recovering  judgment  herein  he  becomes  entitled  to  sell  upon 
execution  such  property  of  the  debtor  as  is  thus'  subject  to  the 
lien  of  the  judgments  which  he  represents.  {BosPuoich  v.  M&tick^ 
supra.) 

The  title  to  the  property  upon  such  a  sale  would  not  in  any 
event  pass  through  or  depend  upon  any  right  therein  possessed 
by  the  receiver,  but  would  pass  by  a  conveyance  executed  by 
the  sheriff  to  the  purchaser  on  such  sale. 

It  is  thus  seen  that  the  only  interest  which  the  defendants 
have,  so  far  as  this  action  is  concerned,  in  the  question  of  the 
regularity  of  the  appointment  of  the  plaintiff  as  receiver  of 
the  several  judgments  described  in  the  complaint,  is  to  see  that 
he  rightfully  represents  such  plaintiffs,  in  order  that  they  may 
not  be  subjected  to  other  actions  for  the  same  cause,  by  other 
persons  holding  a  superior  right  to  that  of  the  plaintiff.  If 
the  judgment  in  this  case  be  determined  to  be  a  bar,  as  be- 
tween the  defendants  herein,  and  any  and  all  persons  claiming 
an  interest  in  the  judgments,  which  are  the  basis  of  this  action, 
then  the  defendants  have  secured  all  the  protection  to  which 
they  are  entitled,  as  against  the  action  of  the  plaintiff,  so  far 
as  his  right  to  institute  it  is  concerned.  This  protection 
seems  to  have  been  secured  to  them,  by  the  order  of  the 
court  autliorizing  the  prosecution  thereof,  made  upon  the 
application  of  the  several  judgment  creditors,  or  those  legally 
representing  them,  in  each  of  the  judgments  described  in  the 
complaint,  requesting  that  such  action  be  prosecuted  for  their 
benefit.  There  can  be  no  doubt  but  that  such  creditors  would 
be  estopped  by  an  adjudication  in  this  action. 

While  it  is  essential  in  any  action  brought   by  a  receiver, 
that  he  should  show  an  appointment  as  such  receiver,  from  a 
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court  or  judge  having  jurisdiction  to  make  it,  it  is  yet  not  open 
to  the  party  in  a  collateral  proceeding,  to  raise  every  question 
relating  to  the  validity  of  such  appointment.  {Oakley  v. 
Beoker,  2  Cow.  454 ;  Bacon  v.  Gropaeyy  7  N.  Y.  195 ;  J)oh' 
son  V.  Pearoe^  12  id.  164.) 

The  defendant,  in  an  action  wherein  the  receiver  was  ap- 
pointed, has  been  held  to  have  waived,  by  his  acquiescence  in 
such  appointment,  any  objections  thereto  founded  upon  irregu- 
larities in  making  the  same.  (Tyler  v.  Willis,  33  Barb.  828.) 
It  was  also  held  in  the  same  case  that  it  did  not  lie  in  the 
mouth  of  a  third  person,  upon  proceedings  taken  against  him  by 
such  receiver,  to  collect  a  debt  owing  to  the  judgment  debtor, 
to  dispute  the  regularity  of  such  receiver's  appointment.  To 
the  same  effect  is  the  case  of  Underwood  v.  8ut(Mffe  (10  Him, 
453),  Morgan  v.  Potter  (17  id.  403). 

The  production  and  proof  of  an  order,  made  by  a  court  or 
judge  authorized  by  law  to  make  it,  in  proceedings  supple- 
mentary to  execution,  reciting  the  facts  necessary  to  give  such 
court  or  judge  jurisdiction  to  act  in  the  proceedings,  furnishes 
conclusive  evidence  of  the  regularity  of  such  order,  when 
questioned  collaterally,  2xsA  priToa fade  evidence  of  the  exist- 
ence of  the  facts  necessary  to  confer  jurisdiction.  {Rugg  v. 
Spencer,  59  Barb.  383 ;  Potter  v.  Meroham^^  Bank,  28  N.  Y. 
652.)  It  was  held  in  the  cajse  of  Wegma/n  v.  ChUds  (41  N. 
Y.  159)  that  an  action  was  pending  in  the  court,  wherein  it 
was  brought,  until  after  the  satisfaction  of  judgment  therein ; 
and  that  proceedings  supplemental  to  execution  and  the  ap- 
pointment of  a  receiver  were  proceedings  in  the  action.  (See, 
also,  PiU  V.  Damson,  37  N.  Y.  236,  and  Gould  v.  Torrance,  19 
How.  Pr.  560.)  It  was  said  in  Underwood  v.  Sutdiffe  {s'apra)y 
that  such  proceedings  were  in  the  nature  of  an  action,  and 
although  this  may  be  so  in  some  respects,  it  would  seem  to 
conform  more  with  the  meaning  and  intent  of  the  statute  to 
hold,  as  was  decided  in  the  cases  above  cited,  that  they  are  in 
the  nature  of  new  remedies  or  equitable  rights,  arising  by  force 
of  the  statute,  in  the  actions  in  which  the  judgments  were  ob- 
tained. 

This  proceeding  cannot,  therefore,  be  termed  a  special  statu- 
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tory  proceeding  before  a  court  or  officer  of  limited  jurisdictioii 
in  the  sense  that  the  facts  conferring  jurisdiction  of  the  matter 
must  be  affirmatively  proved,  whenever  questioned  in  a  collat- 
eral proceeding ;  but  it  is  simply  a  new  remedy  in  an  action  in 
which  the  court  is  possessed  of  general  jurisdiction,  and  where 
the  acts  of  the  officers  named  are  entitled  to  all  the  presump- 
tions of  regularity  which  belong  to  the  proceedings  of  courts  of 
general  jurisdiction.  {Launahury  v.  Pv/rdy^  18  N.  Y.  519.)  It 
seems  to  us,  therefore,  that  the  orders  of  a  court  or  judge  author- 
ized by  law  to  act  in  such  a  proceeding  must  be  presumed  to  be 
regular  until  annulled  in  a  direct  proceeding  to  review  or  set 
them  aside ;  and  that  such  orders,  so  far  as  they  recite  the  facts 
necessary  to  confer  jurisdiction  upon  the  court  or  judge  to 
move  in  the  proceedings,  furnish  jpWmayiwid  evidence  of  the 
existence  of  such  facts.  {Foot  v.  Stevens^  17  Wend.  483; 
Chemv/n^  GcmaL  Bank  v.  Jvdson,  8  N,  Y.  258;  Potter  v. 
Merchomt^  Bank,  supra.) 

The  cases  cited  by  the  counsel  for  the  respondent  do  not 
conflict  with  this  view.  JSockwell  v.  Merwin  (45  N.  Y.  166) 
held  upon  a  demurrer  to  the  complaint  that  the  allegation 
therein  that  the  plaintiff  was  duly  appointed  a  receiver  in 
supplemental  proceedings  was  sufficient,  and  authorized  proof 
on  the  trial  of  all  the  facts  conferring  jurisdiction.  The 
method  by  which  such  proof  was  to  be  made  was  not  consid- 
ered or  decided.  In  Dubois  v.  Gassidy  (75  N.  Y.  298)  it  was 
held  that  a  receiver  appointed  in  supplemental  proceedings, 
before  he  could  assert  title  to  the  real  estate  of  the  judgment 
debtor,  must  show  a  compliance  with  the  provisions  of  section 
298  of  the  Code  of  Procedure,  which  are  expressly  made  con- 
ditions upon  which  his  right  to  take  title  to  real  estate  depends. 
Sackett  v.  Newton  (10  How.  Pr.  561)  involved  simply  the  ques- 
tion as  to  whether  the  issue  and  return  of  an  execution  nvUa 
bona  was  a  condition  to  the  maintenance  of  a  creditor's  bill  by 
a  receiver. 

Considered  in  the  light  of  the  views  we  have  expressed 
we  think  the  several  orders  appointing  the  plaintiff  as  receiver 
of  the  property  of  Elbert  Nostrand  under  each  of  the  several 
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jadgments  described  in  the  complaint  sufficiently  proved  the 
regularity  of  such  appointment,  and  the  authority  of  the 
officer  making  them,  to  entitle  the  plaintiff  to  maintain  this 
action. 

No  question  is  raised  but  that  these  orders  were  each  regu- 
larly recorded  with  the  clerk  of  the  county  of  New  York,  as 
required  by  section  298  of  the  Code  of  Procedure,  nor  but 
that  such  receiver  executed  all  of  the  security  required  by 
either  of  such  orders.  It  nevertheless  remains  true  that  the 
jurisdiction  of  these  officers  may  be  subverted  by  affirmative 
proof  of  the  non-existence  of  those  facts  which  were  necessary 
to  confer  jurisdiction  to  entertain  the  proceedings  in  question. 
{Chemung  Canal  Bank  v.  Judson^  supra  ;  Dobson  v.  Pearce^ 
STipra.) 

It  is  alleged  by  the  defendants  that  the  issue  and  return 
nulla  bona  of  an  execution  upon  the  Arnold  judgment,  which 
is  undoubtedly  essential  to  the  validity  of  an  order  in  supple- 
mental proceedings,  as  well  as  the  right  to  institute  and  main- 
tain an  action  to  reach  the  equitable  assets  of  a  judgment 
debtor,  have  not  been  complied  with  in  this  case. 

It  is  argued  by  appellant's  counsel  that  the  execution  issued 
on  that  judgment  was  so  defective  in  many  respects  that  it  was 
entirely  void,  and  that  the  sheriff  could  make  no  valid  return 
thereon.  It  remains  nevertheless  true  that  the  sheriff  did 
treat  that  execution  as  a  valid  execution  imposing  a  duty  upon 
him,  and  did  make  a  return  thereon  that  he  could  find  no 
property  of  the  defendant  out  of  which  to  satisfy  the  same. 

We  are  of  the  opinion  that  the  execution  in  question, 
although  extremely  defective,  and  subject  to  be  vacated  and 
set  aside  on  motion,  for  informality,  was  yet  not  so  defective 
that  it  can  be  treated  as  void  when  questioned  in  a  collateral 
proceeding.  Most  of  the  defects  appearing  in  the  execution 
have  been  held  to  be  amendable,  and  defects  of  that  character 
can  only  be  taken  advantage  of  by  the  defendant  in  the  execu- 
tion in  a  direct  proceeding  to  set  it  aside.  {Abels  v.  WesterveUy 
15  Abb.  Pr.  230 ;  KirnbaU  v.  Munger^  2  Hill,  364 ;  Dominick 
V.  EdckeVy  3   Barb.  18  ;  Berry  v.  JRiley,  2  id..  308 ;  Kelly 
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V.  MoCarmicky  28  N.  Y.  318;  James  v.  Ot^ley^  48  id. 
163.)  A  variance  between  the  amount  of  an  execution  and 
the  judgment  will  not  vitiate  the  execution.  {BorUmdY. 
Stewart^  4  Wend.  568 ;  Jaokson  v.  Page^  id.  587.)  The  want 
of  a  seal  thereto,  although  required  by  law,  does  not  render  it 
void.  {People  v.  Dunning^  1  Wend.  16 ;  Dominick  v.  Eacker^ 
sxipra.)  If  any  sum  whatever  be  due  upon  a  judgment  an 
execution  issued  thereon  which  claims  too  much  is  not  void. 
{Peck  V.  Tiffany,  2  N.  T.  451.)  An  execution  which  gives 
unauthorized  directions  as  to  its  return  is  not  void,  as  the  law 
prescribes  the  sheriff's  duty  in  making  returns,  and  he  is  not 
controlled  by  such  directions.  {Hv^hmaon  v.  Brand,  9  N. 
Y.  208  ;  see,  also,  CuUer  v.  Rathbone,  1  Hill,  204.)  The  amount 
named  in  t);ie  execution  may  be  amended  so  as  to  make  it  con- 
form with  the  amount  of  the  judgment.  {Oakley  v.  Becket', 
2  Cow.  454.)  Errors  in  the  description  of  the  court  where 
judgment  was  obtained,  and  the  place  where  the  judgment-roll 
was  filed,  have  been  held  amendable.  {Abels  v.  Westervelt, 
supra.)  Where  an  execution  issued  upon  a  justice's  judgment 
and  filed  in  the  county  clerk's  oflBce,  was  not  signed  by  the 
clerk,  held  sufficient  to  protect  the  officer  executing  it, 
although  the  statute  required  the  signature  of  the  clerk  to  such 
execution.  {JSiU  v.  Haynes,  64  N.  Y.  153.)  An  omission  in 
an  execution  of  a  teste,  in  the  name  of  a  judge  of  the  court, 
or  of  a  direction  as  to  the  time  of  its  return,  is  amendable. 
(§  57,  chap.  280,  Laws  of  1847 ;  Douglas  v.  Haberstro,  88 
N.  Y.  611,) 

We  think  that  all  of  the  essential  facts  necessary  for  the 
direction  and  protection  of  the  sheriff  in  executing  this  pro- 
cess were  either  stated  in  the  execution  or  were  plainly  infer- 
able from  other  facts  therein  stated.  The  execution  was  enti- 
tled on  the  outside  "  N.  Y.  Superior  Court.  J.  E.  Arnold  vs. 
Elbert  Nostrand."  It  was  directed  to  the  sheriff  of  the  county 
of  New  York,  and  stated  in  the  body  thereof,  among  other 
things,  that  judgment  was  rendered  on  the  2d  day  of  March, 
1874,  in  an  action  in  the  Superior  Court,  in  favor  of  the  plaint- 
iff and  against  the  defendant,  as  appeared  by  the  judgment- 
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roll  filed  in  the  office  of  the  clerk  of  the  Superior  Court ;  that 
said  judgment  was  docketed  in  the  county  of  New  York, 
and  that  there  was,  on  the  4th  day  of  March,  1874,  the  sum  of 
$604.95  actually  due  thereon.  It  directed  the  sheriflE  to  collect 
the  same  from  the  property  of  the  defendant  in  the  judgment. 
We  think  it  was  ffairly  inferable  by  the  officer  receiving  this 
process,  from  the  title  on  the  execution,  the  residence  of  the 
attorneys  who  issued  it,  and  of  the  party  against  whom  it  was 
to  be  executed,  and  the  notice  of  its  docket  in  New  York 
county,  that  the  judgment  therein  described  was  rendered  by 
the  Superior  Court  of  the  city  of  New  York,  and  that  the 
judgment-roll  therein  was  filed  in  the  office  of  the  clerk  of  tliat 
court,  which  by  law  was  located  in  that  city.  The  amount  for 
which  judgment  was  rendered  was  fairly  inferable  from  the 
statement  of  the  amount  which  was  asserted  to  be  due  thereon, 
and  tlie  direction  to  collect  that  amount  with  interest  from  the 
day  judgment  was  rendered.  Whether  this  be  so  or  not,  we 
think  that  each  of  the  defects  pointed  out  in  this  execution  was 
amendable,  and  did  not  render  the  process  void. 

It  is  quite  clear  that  the  official  return  of  the  officer  upon 
this  execution,  as  well  as  others,  proved  in  the  case,  that  the 
defendant  therein  had  no  property  out  of  which  he  could 
satisfy  the  executions,  furnishes  sufficient  evidence  of  the 
exhaustion  of  legal  remedies  against  the  debtor  to  authorize 
the  institution  of  a  suit  to  reach  other  property  possessed  by 
him. 

The  defendants  do  not  attempt  to  assail  the  existence  or 
validity  of  the  several  judgments  under  which  the  plaintiff 
was  appointed  receiver;  and  when  we  have  arrived  at  the 
conclusion  that  the  execution  upon  the  Arnold  judgment 
was  a  valid  process,  the  jurisdictional  facts  upon  which  the 
authority  of  the  officer  depends  to  make  the  appointment  of  a 
receiver  of  the  property  of  the  judgment  debtor  seem  to  be 
affirmatively  established. 

The  reasons  given  for  holding  the  first  execution  valid  apply 
with  still  greater  force  to  the  executions  issued  upon  the 
Loaners'  Bank  and  Poppenhusen  judgments  for  the  reason 
SioKBLs — Vol.  XLIX.       7 
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that  the  defects  in  those  executions  were  of  an  unimportant 
character  and  plainly  amendable. 

It  was  held  by  the  court  below  that  the  order  appointing  the 
plaintiff  receiver  under  the  Loaners'  Bank  judgment  was 
invalid  for  the  reason  that  the  bank  had  ceased  to  be  a  corpo- 
ration by  virtue  of  the  appointment  of  a  receiver  of  its  effects 
under  proceedings  in  bankruptcy,  subsequent  to  the  recovery 
of  its  judgment  against  Nostrand.  In  this  we  think  the  court 
erred.  It  was  competent  for  the»receiver  of  the  bank  to  in- 
stitute proceedings  in  the  name  of  the  insolvent  corporation  to 
collect  any  debts  or  judgments  owing  to  it ;  and  to  procure  or 
sanction  the  appointment  of  a  receiver  of  the  assets  of  such 
debtor  and  we  must  assume  that  he  procured  such  appoint- 
ment. (Chap.  295,  Laws  of^^832 ;  McCuUoch  v.  jVbrwood, 
58  K  Y.  566.) 

Force  was  denied  by  the  court  below  to  the  appoint- 
ment of  the  receiver  under  the  Poppenhusen  judgment  on 
account  of  the  lapse  of  time  intervening  between  the  insti- 
tution of  supplementary  proceedings,  and  the  final  appoint- 
ment of  a  receiver  therein  (from  April,  1875,  to  February, 
1878),  upon  the  ground  that  a  presumption  arises  that  such 
proceedings  had  failed,  for  the  reason  that  it  was  not  shown- 
that  they  had  been  regularly  adjourned  from  time  to  time.  It 
was  said  that  jurisdiction  was  lost  by  the  judge  entertaining 
them  through  an  omission  to  cause  them  to  be  regularly 
adjourned. 

As  we  have  seen,  the  order  of  the  judge  making  the 
appointment  furnishes  conclusive  evidence,  in  all  collateral 
inquiries,  of  the  regularity  of  the  proceedings  in  which  such 
order  was  made.  We  also  think  the  court  erred  in  holding 
that  a  failure  to  adjourn  such  proceedings  regularly  caused  a 
loss  of  his  jurisdiction  by  the  judge  entertaining  them.  The 
contrary  has  been  held  in  some  cases,  and  that  would  seem  to  be 
the  necessary  deduction  from  the  character  of  the  jurisdiction 
which  the  court  and  officers  have  in  these  proceedings  as  we 
have  hereinbefore  seen.  {Underwood  v.  Sutclife,  supra  • 
Edmonaton  v.  Mclxntd^  16  N.  Y.  543 ;  Wegman  v.  ChUds^ 
rnpra;  Pitt  v.  Davison,  supra.) 
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The  appointment  of  assignees  in  bankruptcy  for  the  indi- 
vidual members  of  a  firm  does  not  authorize  such  assignees  to 
take  the  firm  property.  By  virtue  of  such  an  appointment 
they  become  entitled  only  to  the  divisible  share  of  the  member 
whom  they  represent  in  the  assets  of  such  firm  after  the  part- 
nership debts  are  all  paid,  and  the  equities  between  the  indi- 
vidual members  are  settled.  The  proof,  therefore,  of  the 
insolvency  of  three  out  of  the  four  members .  composing  the 
firm  of  Poppenhusen  &  Co.  produced  no  legal  effect  upon  the 
ownership  of  the  Poppenhusen  judgment. 

It  follows  as  the  necessary  result  of  our  views  that  the  order 
of  the  General  Term  should  be  reversed,  and  the  judgment 
rendered  at  the  Special  Term  affirmed. 

All  concur.  % 

Order  reversed  and  judgment  affirmed. 


Rudolph  Bbrgmann,  Respondent,  v.  Geoeoe  Jones,  Appellant. 

On  trial  of  an  action  for  Ubel,  where  the  alleged  libelous  publication 
contidned  charges  injurious  to  plaintiff's  character  and  to  his  business, 
and  the  complaint  averred  that  by  reason  of  the  libel  plaintiff  had 
had  been  greatlj  injured  in  his  business,  bj  the  loss  of  good-will  and 
patronage,  plaintiff  was  permitted  to  testify  as  a  witness  that  immedl- 
atelj  after  the  publication  his  business  fell  off,  and  to  state  the  amount 
of  his  daily  sales  up  to  and  immediately  after  such  publication.  Held, 
no  error. 

These  questions  were  objected  to  generally.  Held,  defendant  could  not 
object  on  appeal  that  the  complaint  was  not  specific  enough  to  authorize 
proof  of  special  damage. 

ahipman  v.  Burraios,  (1  Hall,  442),  HaOoek  v.  Miller,  (2  Barb.  630),  Tobias  v 
Harland,  (4  Wend.  537),  Linden  v.  Graham,  (1  Duer,  670),  distinguished. 

Where  evidence  is  received  under  a  general  objection,  the  ruling  will  not 
be  held  erroneous  unless  there  are  grounds  of  objection,  which  could 
not  have  been  obviated  had  they  been  specified,  or  unless  the  evidence 
in  its  essential  nature  is  incompetent. 

Also  held,  that  the  evidence  was  sufficient  to  justify  the  submission  of 
the  qaestion  of  special  damage  to  the  jury. 

Also  hdd,  the  fact  that  other  persons  had  published  the  same  libel,  and 


52  Bbrgmann  v.  Jonbs,  [Nov., 

Statement  of  case. 

that  Bimilar  reports  had  been  in  circnlation,  in  regard  to  plaintiff,  did 
not  affect  his  right  to  have  the  question  so  submitted. 

Also  held^  that  it  was  not  error  to  allow  plaintiff  to  testify  to  the  efforts 
made  by  him  to  regain  his  business  and  to  the  hindrance  he  met  with  on 
account  of  the  libel. 

Where  a  publication  is  libelous  per  ae,  and  is  proved  to  be  false,  this  is 
evidence  sufficient  to  require  the  submission  of  the  question  of  malice  to 
the  jury,  and  to  warrant  the  allowance  of  exemplary  damage  ;  and  this, 
although  defendant  give  evidence  tending  ^o  prove  no  actual  malice. 
Such  evidence  is  to  be  considered  by  the  jury,  and  it  is  for  them  to  de- 
termine, in  view  of  all  the  evidence,  whether  punitive  damages  should 
be  allowed  or  not. 

It  is  not  a  ground  for  a  motion  to  dismiss  the  complaint  in  an  action  for 
libel  that  the  innuendoes  therein  are  ambiguous  or  uncertain ;  any  ques- 
tion as  to  their  meaning  may  be  submitted,  upon  proper  requests,  to  the 
consideration  of  the  jury. 

Where  the  libelous  article  will  b|y  the  construction  put  upon  it  in  the 
innuendo  no  other  proof  is  necJRary  to  show  that  defendant  intended  to 
make  the  charge  against  plaintiff  imputed  to  him. 

A  publication,  containing  statements  holding  a  person  up  to  scorn  or  ridicule, 
and  which  degrade  or  disgrace  him  in  the  eyes  of  men,  is  libelous 
per  Be, 

(Argued  October  10,  1883  ;  decided  November  20,  1888.) 

Appeal  f ram  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  at  the  December  term,  1881, 
which  affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon 
a  verdict. 

This  was  an  action  for  libel.  The  material  averments  of 
the  complaint  are  as  follows : 

"  Third,  —  That  on  the  said  12th  day  of  March,  the  defend- 
ant, being  the  editor  and  publisher  of  said  New  York  Timps^  a 
newspaper  having  a  large  circulation  in  the  States  of  New  York 
and  New  Jersey,  and  throughout  the  United  States,  as  this 
plaintiff  is  informed  and  believes,  maliciously  composed  and 
published  of  and  concerning  this  plaintiff,  in  said  newspaper, 
the  false  and  defamatory  article  and  matter  following,  to-wit : 

'  The  gossips  of  Guttenberg,  N.  J.,  are  excited  over  a  mystery 
which  has  developed  in  their  midst.  The  scene  of  the  mystery 
is  a  little  two-story  frame  building  on  Fifth  street  near  Herman 
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avenue.  Rudolph  Bergmann  owns  the  structure.  In  the  front 
part  he  keeps  a  small  grocery  store.  The  rear  rooms  he  occu- 
pies as  sleeping  and  eating-rooms.  His  habits  are  miserly,  and 
his  wife,  who  left  him  some  time  ago,  is  said  to  have  left  be- 
cause of  the  meagerness  of  his  supplies,  and  he  now  lives  by 
himself,  with  none  to  share  his  joys  and  sorrows.  The  upper 
part  of  tlie  building  is  occupied  by  a  German  tenant,  who  con- 
fesses that  he  h£fe  always  looked  on  Mr.  Bergmann  with  sus- 
picion. Beneath  the  building  is  a  noisome  cellar.  It  is  always 
covered  with  about  two  feet  of  water,  and  having  been  the  de- 
pository of  all  the  rubbish  of  the  store  and  dwelling-house,  has 
for  some  time  emitted  the  most  noxious  vapors.  Two  or  three 
months  ago  the  cow  of  one  of  his  neighbors  died,  and  the 
carcass  lay  for  seven  days  unburied.  It  was  fast  becoming  a 
mass  of  corruption,  when  Bergmann,  impelled  by  some  motive 
not  understood,  cut  it  into  pieces  and  cast  the  fragments  into 
the  cellar.  The  tenant  says  that  at  the  same  time  the  putrid 
carcass  was  thrown  into  the  cellar,  he  heard  a  noise  as  of  a  qian 
splashing  around  in  the  water  in  the  cellar.  It  was  the  dead 
of  night  when  these  noises  aroused  him,  and  on  making  further 
observations,  he  saw  Bergmann  cut  away  the  cellar  stairs  so  as 
to  prevent  descent  into  it  and  bolt  down  the  hatchway.  Con- 
vinced that  the  body  of  a  man  had  been  cast  into  the  cellar,  and 
that  the  carcass  of  the  cow  had  been  thrown  in  so  as  to  confuse 
any  who  might  search  the  place,  the  tenant  told  his  story  to 
Justice  Schmidt.  The  justice  and  constable  Walker  visited  the 
house.  The  cellar  stairs  were  indeed  gone,  and  the  constable 
found  it  necessary  to  make  his  way  into  the  jflooded  cellar  with 
a  ladder.  The  stench  was  overpowering,  but  he  walked  around 
in  the  water  almost  up  to  his  knees  till  he  had  learned  enougli 
to  convince  him  that  there  was  reasonable  ground  for  the 
tenant's  suspicion.  He  says  that  while  feeling  around  in  the 
water,  his  hand  came  in  contact  with  what  he  believes  to  have 
been  a  human  arm,  and  afterward  with  teeth,  which  he  judges 
were  those  of  a  human  being.  Why  he  did  not  bring  them  out 
in  the  light  of  day  does  not  appear.  The  matter  was  brought 
to  the  notice  of  the  town  committee  and  an  investigation  will 
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be  made.  Bergmann's  neighbors  now  recall  the  fact  that  a  year 
ago  a  man  who  boarded  with  Bergmann  strangely  disappeared^ 
and  a  few  days  later  his  grocery  was  replenished  with  a  new  stock, 
thereby  meaning  and  intending  to  accuse  the  plaintiff  of  the 
crime  of  murder,  or  of  being  accessory  thereto,  and  meaning, 
and  intending  to  have  it  understood  and  believed  that  the 
plaintiff  had  been  guilty  of  the  crime  of  murder,  and  had 
murdered  and  concealed  a  man  in  his,  the  plaintiff's  cellar,  or 
that  the  plaintiff  was  accessory  to  such  crime  and  guilty  as  such, 
and  meaning  and  intending  to  accuse  the  plaintiff  of,  and  to 
have  it  understood  and  believed  that  he  was  guilty  of  a  great 
and  infamous  crime,  and  meaning,  and  intending  to  accuse  the 
plaintiff  of  odious  and  disgraceful  conduct,  and  thereby  injure 
and  destroy  his  character  and  bring  him  into  disrepute  and  dis- 
grace. 

Fouvik.  —  That  said  article  and  matter  so  as  aforesaid  pub- 
lished, so  far  as  it  accused,  charged  or  insinuated  that  this 
plaintiff  had  been,  or  was  guilty  of  the  crime  of  murder,  or  of 
any  other  crime, 'is  utterly  false  and  defamatory,  and  all  such 
statements  and  insinuations  therein  contained  to  that  effect,  and 
all  the  statements  and  insinuations  reflecting  upon  the  character 
or  conduct  of  this  plaintiff  to  the  effect  that  he  had  been  guilty 
of  odious,  disreputable  or  disgraceful  acts  or  conduct,  are  in  like 
manner  false  and  defamatory. 

Fifth  —  That  plaintiff  has  always  been  a  good  and  worthy 
citizen  and  was  never  guilty  of  any  of  the  criminal,  infamous 
or  disgraceful  acts  which  are  charged,  stated  or  insinuated  in 
the  said  libelous  article,  and  had  enjoyed  the  respect,  confidence 
and  esteem  of  the  community  where  he  lived  and  wherever  he 
was  known.  That  by  reason  of  the  composition  and  publica- 
tion of  the  matter  aforesaid  in  such  newspaper,  the  plaintiff  has 
been  brought  into  disrepute  and  disgrace  and  has  suffered  in 
his  good  name  and  reputation,  so  much  so,  that  he  is  accosted 
and  insulted  in  the  streets  by  allusions  to  this  defamatory  mat- 
ter, and  has  suffered  and  still  suffers  thereby. 

Sixth,  —  That  by  means  of  said  publication,  the  plaintiff 


1883.]  Bebghann  v.  JoiscEB.  55 


Statement  of  case. 


has  been  greatly  injured  m  his  reputation  to  his  damage 
$20,000. 

/Seventh.  —  That  by  means  of  said  publication,  the  plaintiflE 
has  also  been  greatly  injured  in  and  about  his  business  as  a  mer- 
chant by  the  loss  of  good- will  and  patronage,  and  suffered 
pecuniary  loss  thereby,  to- wit:  to  the  amount  of  $5,000." 

The  facts,  so  far  as  pertinent  to  the  questions  discussed,  are 
stated  in  the  opinion. 

jB.  F,  Einstein  for  appellant.  In  an  action  for  libel,  a  party 
claiming  for  loss  of  patronage  must  set  out  in  his  complaint  the 
names  of  the  persons  whose  patronage  he  lost.  (JShipmcm  y. Bur- 
raws,  Hall,  399,  411,  412,  419,  420 ;  Hallock  v.  MiOer,  2  Barb. 
630 ;  2  Phil.  Ev.  248  ;  Hartley  v.  Herring,  8  Term  fl.  133 ; 
Tilk  V.  Pa/rsons,  2  0.  &  P.  201 ;  Tobias  v.  HaHand,  4  Wend. 
537 ;  Linden  v.  Grraham,  1  Duer,  670 ;  Han)emeyer  v.  Fuller, 
60  How.  Pr.  316,  322 ;  KmdaJl  v.  St(yae,  5  K  Y.  14  ;  Knick- 
erhocker  L,  Ins.  Go.  v.  Ecclesim,e,  34  Supr.  Ct.  76 ;  Jutte  v. 
Huglies,  67  N.  T.  267 ;  Stafenhorst  v.  Am.  Manuf.  Co.,  46 
How.  Pr.  510 ;  Herrick  v.  iMham,  10  Term  E.  281.)  To 
entitle  a  party  to  recover  special  damages  they  must  appear 
to  be  the  legal  and  natural  consequence  of  the  wrongful 
act  charged.  (Grain  v.  Petrie,  6  Hill,  522 ;  Hastings  v.  Pair 
mer,  20  Wend.  225,  226 ;  Olmstead  v.  Brown,  12  Barb.  657, 
662  ;  Beach  v.  Eamiey,  2  Hill,  314 ;  TerwiUiger  v.  Wands, 
17  N.  T.  54,  57 ;  SchUle  v.  Brokhans,  80  id.  614 ;  Masterton 
V.  Village  of  Mt.  Vernon,  58  id.  391 ;  Ghurch  v.  Ecyioa/rd,  79 
id.  415,  423.)  If  the  meaning  of  the  words  in  an  alleged  libel 
is  ambiguous,  or  the  sense  in  which  they  were  used  is  uncertain, 
and  they  are  capable  of  both  an  innocent  and  an  injurious  in- 
terpretation, it  is  for  the  jury  to  determine,  upon  all  the  cir- 
cumstances, in  what  sense  they  were  used.  {Sanderson  v.  Gold- 
wdl,  45  N.  Y  398,  402,  403 ;  Lewis  v.  Ghapman,  16  id.  369 ; 
Snyder  v.  Andr&ios,  6  Barb.  43 ;  Edsall  v.  Brooks,  3  Robt. 
294 ;  Dalloway  v.  Terrell,  26  Wend.  888  ;  Townshend  on 
Slander  and  Libel,  §  338 ;  Maguire  v.  Knox,  5  Irish  Com.  L. 
408.)     The  court  erred  in  .charging  the  jury  that  it  was  in  the 
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discretion  of  the  jury  to  give  the  plaintiff  exemplary  damages. 
{Sanders  v.  Evening  Mail  Ass'n,  9  Hun,  288,  294,  295;  Tay- 
lor V.  Church,  8  N.  T.  452,  460 ;  1  E.  D.  Smith,  292  ;  Bennett 
V.  Smith,  23  Hun,  50,  53  ;  Hamilton  v.  Eno,  81  N.  T.  116, 
127;  Fry  v.  Bennett,  4  Duer,  257 ;  Bun  v.  Bennett,  4  E.  D. 
Smith,  659.) 

Benjamin  Eatea  for  respondent.  The  article  complained  of 
is  libelous  ^fir  se,  (Townshend  on  Slander  and  Libel  [3d  ed.], 
262,  §  176;  Starkie  on  Slander  [Wend.]  169;  2  Addison  on 
Torts  [Wood's  ed.],  307, 311 ;  Cooper  v.  Grreeley,  1  Denio,  359  ; 
Cramer  v.  Biggs,  17  Wend.  209 ;  Moore  v.  Bennett,  48  N.  Y. 
472,  477 ;  EdsaU  v.  Brooks,  26  How.  Pr.  431.)  The  article, 
being  libelous ^^  se,  is  therefore  actionable  per  se,  and  no  proof 
of  actual  malice  or  of  damage  is  required.  Both  malice  and 
damage  are  implied.  (2  Add.  on  Torts  [Wood's  ed.],  311, 
§  1090;  Rout  V.  Ki7ig,  4  Wend.  114,  136;  7  Cow.  613; 
QiUman  v.  Lowell,  8  Wend.  578 ;  Scmderson  v.  Caldwell,  45 
N.  T.  398 ;  TerwiUiger  v.  Wahids,  17  id.  49,  54 ;  King  v.  Cale^ 
7  Cow.  613,  620;  Barry  v.  People,  10  K  Y.  138;  Viele  v. 
Gh*ay,  10  Abb.  Pr.  7 ;  Fry  v.  Bennett,  4  Dner,  247 ;  Howard 
V.  Sexton,  4  N.  Y.  157.)  The  jury  in  this  case  had  the  right  to 
give  exemplary  or  vindictive  damages  in  addition  to  the  actual 
damages  sustained  by  plaintiff.  {So/muds  v.  Evening  MaAl 
Ass'n,  75  N.  Y.  604 ;  King  v.  Root,  4  Wend.  139 ;  Tayl/)r  v. 
Church,  8  N.  Y.  461 ;  TUlotson  v.  Chatham,  8  Johns.  56.) 
Plaintiff  having  alleged  injury  to  his  business,  in  his  complaint, 
evidence  tending  to  prove  such  allegation  was  properly  ad- 
mitted. (TerwUliger  v.  Wands,  17  N.  Y.  60.)  The  evidence 
offered  relating  to  what  occurred  before  some  pretended  public 
body  in  New  Jersey  was  properly  rejected.  (2  Addison  on 
Torts  [Wood's  ed.],  336,  §  1107 ;  Townshend  on  Slander  and 
Libel,  398,  §  228 ;  Hasmer  v.  Lovland,  19  Barb.  116  ;  Perkins 
V.  Mitchell,  31  id.  461 ;  Cohman  v.  Southwick,  9  Johns.  49 ; 
Woodward  v.  Paine,  15  id.  493;  Wilson  v.  Boerum,  id. 
286 ;  Powell  v.  Walters,  17  id.  176 ;  Van  Ness  v.  HamilUm, 
19  id.  368  ;  Fry  v.  BenneU,  5  Sandf.  68-75 ;  Andrews  w  Van- 
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duzer^  11  Johns.  349 ;  Daly  v.  Byrne,  1  Abb.  N.  C.  160 ; 
Hayes  v.  T'Mietts,  2  Abb.  [N.  S.]  97,  102 ;  Bush  v.  Prussef*, 
16  N.  T.  361 ;  Hutchkiss  v.  OUphcmt,  2  Hill,  610  ;  Dale  v. 
Lyon^  10  Johns.  447.)  An  injury  to  a  person's  good  name, 
good-will  of  business,  or  reputation  is  an  injury  to  property. 
{Samuels  v.  Evening  Mail  Ass^n,  75  N.  Y.  604 ;  Shoe  and 
Leather  B^h  v.  Thompson,  18  Abb.  Pr.  413 ;  Knickerbocker 
L,  Ins,  Co,  V.  Ecclesine,  34  Sup.  Ot.  97, 106 ;  Seeley  v.  EngeJl, 
13  N.  Y.  548 ;  6  Bosw.  181 ;  Masterton  v.  Village  of  ML 
Vernon,  58  K  Y.  395,  396.) 

MiLLEE,  J.  Upon  the  trial  of  this  action  objections  were  made, 
by  the  defendant's  counsel,  to  certain  questions  which  were  put 
inquiring  as  to  the  losses  sustained  by  the  plaintiiSE  in  his  business 
by  reason  of  the  publication  made  by  the  defendant  and  set  forth 
in  the  complaint.  The  plaintiff  was  asked,  whether,  immediately 
after  the  publication  of  the  article  alleged  to  be  libelous,  his 
business  fell  off,  which  question  was  objected  to,  the  objection 
overruled,  and  exception  taken  by  the  defendant.  The  plaintiff 
answered  that  it  did.  He  then  testified  as  to  the  amount  of 
his  sales  per  diem  up  to  the  time  of  the  publication  of  the 
article  in  question,  and  he  was  then  asked  the  amount  of  his 
sales  immediately  after  said  publication.  The  question  was 
objected  to,  the  objection  overruled  and  an  exception  taken  by 
defendant.  The  plaintiff  then  answered,  stating  what  his  sales 
were  on  week  days  and  what  on  Sundays.  The  question  was 
then  asked  him  as  to  the  amount  of  sales  on  Sundays  immedi- 
ately before  the  publication,  which  question  was  also  objected 
to,  the  objection  overruled,  and  exception  taken,  and  tlie  wit 
ness  answered.  The  article  was  libelous  on  its  face,  and  assailed 
the  character  of  the  plaintiff  individually  and  as  the  proprietor 
of  a  grocery  store*  In  the  complaint  the  plaintiff  claimed 
damages  to  his  reputation,  by  reason  of  the  alleged  libel,  to 
the  amount  of  $20,000.  He  also  alleged  that  by  reason  of 
the  publication  he  had  been  greatly  injured  in  his  business  as 
a  merchant  by  the  loss  of  good-will  and  patronage,  and  had 
suffered  pecuniary  loss  thereby,  to- wit :  to  the  amount  of  $5,000. 
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The  testimony  objected  to  was  offered  evidently  for  the  pur- 
pose of  showing  losses  sustained  under  the  last  allegation,  and 
it  tended  to  show  such  losses.  There  can  be  no  serious  ques- 
tion but  that  a  party  injured  has  a  right  to  recover  special 
damages  where  a  claim  for  the  same  is  properly  made  in  the 
complaint.  The  objections  of  the  defendant's  counsel  to  the 
questions  put  were  general  in  their  character,  and  stated  no 
specific  ground  upon  which  the  testimony  should  be  excluded. 
The  counsel  for  the  appellant  claims  that  the  proof  of  special 
damages  was  not  admissible  under  the  pleadings  because  it  was 
not  properly  pleaded.  Had  this  point  been  taken  on  the  trial, 
and  the  objection  held  to  be  valid,  the  judge  had  the  power  to 
allow  an  amendment  of  the  pleadings  upon  such  terms  as 
would  be  proper  and  just,  and  had  he  done  so  the  objection 
might  have  been  obviated.  The  rule  is  well  established  that 
where  there  is  a  general  objection  to  evidence  and  it  is  over- 
ruled and  the  evidence  is  received  the  ruling  will  not  be  held 
erroneous,  unless  there  be  some  grounds  which  could  not  have 
been  obviated  had  they  been  specified,  or  unless  the  evidence 
in  its  essential  nature  be  incompetent.  {People  v.  Beach^  87 
N.  T.  508.)  The  defendant  having  failed  to  specify  any  such 
ground  upon  the  trial  he  is  not  in  a  position  to  urge  the  same 
upon  this  appeal. 

Numerous  decisions  are  cited  by  the  defendant's  counsel  to 
sustain  the  position  that  the  evidence  objected  to  was  inadmis- 
sible. From  an  examination  of  the  cases  referred  to  it  appears 
that  none  of  them  are  analogous  to  the  one  at  bar.  In  Ship- 
man  v.  Burrows  (1  Hall,  412)  the  alleged  slanderous  words 
were  not  actionable  per  ae^  and  were  spoken  of  the  defendant 
as  a  shipmaster,  the  plaintiff  alleging  that  by  reason  of  the 
same  the  insurance  companies  of  the  city  of  New  York  refused 
to  insure  any  vessel  commanded  by  the  plaintiff  or  any  goods 
laden  on  board  the  vessel  by  him  commanded.  It  was  held 
that  evidence  that  the  New  York  insurance  companies  refused 
to  make  such  insurance  was  improperly  received.  The  de- 
cision of  the  court  was  based  upon  the  ground  that  the  aver- 
ments in  the  declaration  were  not  sufficiently  definite  to  allow 
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such  evidence  to  be  given  on  the  part  of  the  plaintiff.  This 
rule  might  well  apply  in  the  case  cited,  where  it  appeared  that 
there  was  no  difficulty  in  showing  the  company  or  companies 
which  had  refused  to  insure  the  vessel.  It  may  also  be  re- 
marked that  as  no  point  was  made  to  the  contrary  it  must  be 
assumed  that  the  specific  objection  was  taken  upon  the  trial 
that  the  complaint  was  insufficient,  and  hence  the  point  now 
made  did  not  arise.  Nor  should  it  be  overlooked  that  at  the 
time  of  the  decision  in  the  case  cited  the  right  to  grant  an 
amendment  to  the  pleadings  upon  the  trial  did  not  exist  and 
was  not  recognized  as  is  the  case  under  the  present  system  of 
pleadings  and  practice,  and  hence  the  plaintiff  lost  no  rights  if 
the  objection  urged  was  not  distinctly  taken  upon  the  trial. 
In  HaUooJc  v.  Miller  (2  Barb.  630)  special  damages  were 
claimed,  giving  the  names  of  persons  specifically,  and  proof 
was  offered  as  to  other  persons  not  named  in  the  declaration, 
which  was  excluded.  It  is  evident  that  the  distinct  point  was 
taken  that  the  complaint  was  insufficient  to  admit  the  evidence 
and  hence  the  case  is  not  in  point.  In  Tobias  v.  Iliirland  (4 
Wend.  537)  the  case  arose  upon  a  demurrer,  and  the  question 
was  distinctly  raised  whether  special  damages  were  sufficiently 
alleged  in  the  declaration.  In  Linden  v.  Oraham  (1  Duer, 
670)  the  action  was  brought  for  slander  of  title,  and  the  com- 
plaint alleged  that  the  speaking  of  the  slanderous  words  pre- 
vented the  plaintiff  from  procuring  a  loan  upon  a  mortgage 
upon  real  estate,  but  did  not  state  the  name  of  any  person  who 
would  have  made  a  loan.  On  demurrer  the  court  held  that 
the  complaint  did  not  sufficiently  allege  the  special  damages. 
It  will  be  seen  that  the  distinct  point  was  presented  as  to  the 
sufficiency  of  the  allegations  contained  in  the  complaint.  In 
none  of  the  other  cases  cited  is  it  held  that  an  objection  to 
proof  of  special  damages  by  the  loss  of  customers,  on  the 
ground  that  they  are  not  named  in  the  complaint,  is  available 
where  this  ground  is  not  specifically  stated,  and  hence  the 
distinct  point  now  raised  was  not  presented.  Cases  may  arise 
where,  from  the  nature  of  the  business  in  which  the  party  is 
engaged,  it  would  be  almost  impossible  to  prove  by  witnesses, 
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who  had  dealt  with  the  party  bringing  the  suit,  the  loss  of 
trade.  The  plaintiffs  business  in  this  ease  was  evidently  a 
very  small  one,  in  which  it  would  be  very  difficult  to  prove 
damages  of  any  specific  amount,  arising  out  of  the  loss  of  the 
trade  of  a  single  customer  and  under  such  circumstances,  after 
proof  of  the  circulation  of  the  libel  and  evidence  tending  to 
show  the  injury  to  plaintiffs  business,  testimony  establishing  a 
falling  off  of  his  business  might  be  competent,  not  as  distinct 
proof  of  loss,  but  as  bearing  upon  the  question  of  whether  the 
plaintiff  had  sustained  any  damage.  It  is  true  such  evidence 
would  not  be  very  strong,  but  from  the  necessity  of  the  case 
we  think,  it  might  be  competent  to  submit  to  the  jury  for  wliat  it 
was  worth  in  a  case  of  the  character  of  the  one  at  bar,  without, 
alleging  in  the  complaint  specifically  the  names  of  the  per- 
sons whose  custom  had  been  lost  by  means  of  the  alleged 
libelous  publication. 

,It  is  also  insisted  that  the  judge  erred  in  charging  the  jury 
that  they  could  give  the  plaintiff  damages  for  loss  of  business, 
and  in  refusing  to  charge  at  defendant's  request  that  *'  the  jury 
cannot  award  damages  to  the  plaintiff  for  loss  of  business,  no 
special  damage  having  been  proven.*'  We  think  there  was 
no  eiTor  in  the  portions  of  the  charge  referred  to,  or  in  the  re- 
fusals to  charge  as  requested.  The  complaint  alleged  an 
injury  to  the  plaintiffs  business  by  reason  of  the  publication  of 
the  alleged  libel,  and  there  was  proof  establishing  the  fact  that 
the  business  had  diminished  since  that  time.  The  testimony 
in  this  respect  tended  to  show  a  loss  to  plaintiff  by  reason  of 
the  alleged  libelous  publication,  although  there  was  no  direct 
proof  as  to  the  amount  of  profits  the  plaintiff  had  realized  on 
his  sales,  or  the  amount  of  the  losses  he  had  sustained.  It  can- 
not be  said,  we  think,  that  there  was  no  evidence,  whatever,  to 
show  damages  to  the  plaintiffs  business,  and,  under  the  circum- 
stances, it  was  a  fair  question  for  the  jury  to  consider  the  proof 
as  to  losses  in  business,  in  determining  what  amount,  if 
any,  should  be  awarded  in  favor  of  the  plaintiff  for  his 
damages.  The  charge  as  made  covered  this  question,  and 
fairly  submitted  it  to  the  consideration  of  the  jury .    None  of 
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the  authorities  cited  by  the  appellant's  counsel  in  this  connec- 
tion are  in  conflict  with  the  views  we  have  expressed,  and 
there  is  no  ground  for  claiming  that  the  plaintiff  tailed  to  give 
some  evidence  which  established  losses  to  his  business  which 
followed  as  a  necessary  consequence  to  the  publication  of  the 
alleged  libel.  The  sensible  diminution  of  his  sales  after  the 
publication  was  some  proof  to  establish  his  claim  for  special 
damages,  and  unless  the  juiy  was  satisfied  from  the  evidence 
that  it  might  be  attributable  to  other  and  different  causes  it 
could  not  be  overlooked  by  them  in  determining  the  amount. 
There  was  certainly  evidence  'which  tended  to  show  that 
the  injury  to  plain  tiff's  business  was  attributable  to  the  alleged 
libelous  publication,  that  it  was  the  cause  of  the  loss  of  busi- 
ness to  him. 

The  evidence  which  showed  that  other  papers  had  published 
the  alleged  libel,  and  that  similar  reports  had  been  circulated 
in  regard  to  the  plaintiff  was  to  be  considered  by  the  jury,  and 
it  is  fair  to  assume  that  the  defendant  was  not  made  liable  in 
damages  for  other  publications,  or  for  the  acts  and  conduct  of 
other  parties.  The  failure  of  the  plaintiff  to  show  the  actual 
amount  of  the  profits  was  a  defect  in  his  proof  which  might 
properly  be  urged  before  the  jury,  and  it  is  not  to  be 
assumed  that  a  verdict  was  rendered  in  this  respect  for  a 
larger  amount  of  damages  than  the  evidence  justifi^. 

It  is  also  insisted  that  the  court  committed  an  error  in  charg- 
ing the  jury  that  it  was  in  their  discretion  to  give  the  plaintiff 
exemplary  damages.  The  particular  part  of  the  charge  m  this 
respect  to  which  exception  is  taken  is  to  the  decision  of  the 
court  in  favor  of  several  requests  made  by  the  counsel  for  the 
plaintiff*.  The  first  request  lays  down  the  rule  that  in  an  action 
of  libel  the  plaintiff  gives  evidence  of  malice,  whenever  he 
proves  the  falseness  of  the  libel,  that  it  is  then  a  question  for 
the  jury  to  say  whether  it  is  of  such  a  character  as  to  call  for 
punitive  or  exemplary  damages,  and  that  the  question  is  not 
taken  from  them,  because  the  defendant  gives  evidence  which 
tends  to  show  that  there  was  in  fact  no  actual  malice.  It  must 
be  borne  in  mind  that  the  article  in  question  was  libelous  ^^  se. 
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The  judge  Imd  so  charged  just  prior  to  the  request,  and  the 
portion  of  charge  under  consideration  must  be  taken  as  appli* 
cable  to  the  case  before  the  court  and  jury.  The  second 
request  asked  the  court  to  charge  that  the  falseness  of  the 
libel  being  proof  of  malice  sufficient  to  uphold  exemplary 
damages,  the  right  to  recover  them  rests  in  the  act  done, 
in  the  publication  of  the  false  libel,  and  that  the  publisher  is 
chargeable  with  the  legal  consequences,  which  it  is  the  right  of 
the  jury  to  redress  by  imposing  reasonable  damages  beyond 
any  actual  injury  shown,  and  the  court  responded  that  he  had 
charged  this  in  substance  in  the  direct  language  of  the  law. 
The  third  request  was  as  follows:  "  That  in  an  action  for  libel 
the  falseness  of  the  libel  is  an  evidence  of  malice,  and  it  is  a 
question  for  the  jury  whether  the  malice  is  of  such  a  character 
as  to  call  for  exemplary  or  punitive  damages ;  that  is,  such  an 
amount  of  damages  as  may  be  reasonable  beyond  any  damages 
or  injury  actually  shown."  The  falsity  of  the  libel  is  sufficient 
proof  of  malice  to  uphold  exemplary  damages,  and  plaint- 
iffs right  to  recover  them  is  in  the  discretion  of  the  yiry. 
When  the  falseness  of  the  libel  is  proved,  as  a  general  rule,  it 
is  sufficient  to  warrant  the  jury  in  giving  exemplary  damages. 
This  principle  is  upheld  in  SamueU  v.  Evening  Mail  Associa- 
tion (75  }i.  T.  604),  where  the  decision  of  the  General  Term, 
reported  in  9  Hun,  288,  is  reversed  upon  the  dissenting  opin- 
ion of  Davis,  P.  J.  The  above  requests  to  charge  are  in  the 
language  of  a  portion  of  that  opinion,  and  neither  of  them  go 
beyond  that.  The  plaintiff  having  proved  the  libel,  which  the 
defendant  in  his  answer  admitted  he  published,  and  its  circula- 
tion, and  it  appearing  that  it  was  false  and  untrue,  the  plaint- 
iffs cause  of  action  was  established,  and  it  only  remained  for 
the  jury  to  determine,  in  view  of  all  the  facts  presented  upon 
the  trial,  what  damages  should  be  awarded.  Upon  the  charge 
made  against  the  plaintiff  in  the  article  published,  the  falsity 
of  which  was  made  to  appear,  it  was  for  the  jury  to  say  in 
their  discretion  whether  punitive  or  exemplary  damages  should 
be  awarded.  The  proof  on  the  part  of  the  defendant  that 
there  was  no  actual  malice  was  to  be  considered  in  the  deter- 
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inination  of  the  question  whether  exemplary  damages  should  be 
given.  We  have  examined  the  authorities  cited  by  the  defend- 
ant to  sustain  his  position,  and  we  think  that  none  of  them  are 
in  conflict  with  tlie  rule  laid  down  in  that  portion  of  the  charge 
which  has  been  discussed.  Some  other  questions  are  made  as 
to  the  rulings  of  the  court  in  reference  to  the  admission  of 
evidence.  The  question  put  to  the  plaintiff  as  follows :  "  State 
what  efforts  you  made  to  regain  your  business,  and  what  oppo- 
sition or  hindrance  you  met  with  on  account  of  this  libelous 
article,"  was  properly  admitted.  The  plaintiff  having  proved 
that  the  amount  of  his  receipts  had  largely  diminished  since 
the  publication  of  the  alleged  libel,  he  had  the  right  to  show 
that  he  had  endeavored  to  counteract  its  effect,  and  in  doing 
this  he  met  with  opposition  which  was  attributable  to  the  pub- 
lication of  the  libelous  article  in  question. 

We  think  that  the  motion  to  dismiss  the  complaint  was  prop- 
erly denied.  It  was  made  upon  the  .grounds  that  the  article 
did  not  bear  the  construction  placed  upon  it  by  the  innuendo 
in  the  complaint,  that  is,  that  the  defendant  intended  to  charge 
the  plaintiff  with  murder,  etc.,  and  second  that  there  is  no 
proof  that  the  defendant  intended  to  so  charge  the  plaintiff. 
The  article  reflected  severely  upon  the  character  and  conduct 
of  the  plaintiff,  and  the  complaint,  after  setting  forth  the 
libel,  contained  the  allegation  that  he  thereby  meant  to  accuse 
the  plaintiff  of  the  crime  of  murder,  or  being  accessory  thereto, 
and  meant  and  intended  to  have  it  understood  that  the  plaintiff 
had  been  guilty  of  the  crime  of  murder,  and  had  murdered 
and  concealed  a  man  in  his  cellar,  or  that  he  was  the  accessory 
of  such  crime.  These  allegations  sufficiently  state  that  the 
alleged  libelous  matter  charged  the  plaintiff  with  murder,  and 
it  is  difficult  to  see  upon  what  ground  it  can  be  claimed  that, 
upon  a  motion  to  dismiss  the  complaint,  they  were  not  suffi- 
cient. It  is  no  answer  to  say  that  they  were  ambiguous  and 
uncertain,  for  even  if  such  was  the  case  any  question  as  to  their 
meaning  might  be  submitted,  upon  proper  requests,  to  the 
consideration  of  the  jury.  This  not  being  done  we  think 
that  the  defendant  is  not  in  a  position  to  claim  that  there  was 
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error  in  denying  the  motion  to  dismiss  the  complaint  upon  the 
first  groimd  stated.  Keither  can  it  be  said,  as  the  case  stands, 
that  there  was  no  proof  that  the  defendant  did  intend  to  charge 
the  plaintiff  as  alleged  in  the  complaint. 

In  the  cases  cited  by  the  appellant's  counsel  to  sustain  the 
point  last  urged,  the  distinct  question  was  raised  and  left  to 
the  jury  as  to  the  meaning  of  the  alleged  libelous  publication. 
(See  Sanderson  v.  CaXdwell,  45  N.  Y.  398 ;  6  Am.  Rep.  105, 
and  Maguire  v.  Knox^  5  Irish  R.  Com.  L.  408.)  In  the  case 
at  bar  the  judge  left  it  to  the  jury  to  determine  whether  the 
charge  of  murder  was  imputable  to  the  defendant,  and  in  this 
respect  the  charge  was  favorable  to  him.  The  subsequent  por- 
tion of  the  charge,  that  any  thing  which  held  the  plaintiff  up 
to  scorn  or  ridicule,  any  thing  that  degrades  or  disgraces  him 
in  the  eyes  of  men  is  libelous,  and  that  the  article  was  libelous 
per  se^  was  not  inconsistent  with  the  portion  last  referred  to, 
and  it  cannot  be  said  on  that  ground  that  the  judge  took  away 
from  the  jury  the  right  to  consider  the  article  and  to  determine 
whether  that  charged  the  plaintiff  with  murder.  It  might 
well  be  that  the  jury  found  that  murder  was  not  charged  and 
still  that  the  article  in  question  was  libelous  per  se  in  other 
respects. 

We  have  examined  all  the  other  questions  raised  and  in  none 
of  them  do  we  find  any  ground  for  reversing  the  judgment. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


119  aSjl    Henry  Hentz  et  al.,  Respondents,  v.  Henry  A.  Miller,  Ap- 
pellant. 

The  real  ovnier  of  personal  property  is  only  estopped  from  asserting  his 
title  to  it  when  and  so  far  as  he  has  allowed  another  to  have  the  ap. 
pearance  of  ownership.  .^ 

H.  M.  Cutter  &  Co..  cotton  brokers,  falsely  and  fraudulently  represented  to  \ 
plaintiffls  that  they  had  orders  from  the  F.  M.  Co.  to  purchase  for  it  one 
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hondred  bales  of  cotton,  and  leljing  thereon,  plaintiffii  contracted  to  sell 
that  quantity  to  the  corporation  named.  Bought  and  sold  notes  in  the 
usual  form  were  delivered  by  plaintifTs  brokers,  in  which  the  sale  was 
stated  to  haye  been  made  to  said  corporation.  The  notes  contained  the 
following  :  *'  Payment  guaranteed  by  H.  M.  Gutter  &  Go.  Bill  to  H.  M. 
Cutter  &  Co."  No  bill,  warehouse  receipt  or  other  muniment  of  title 
was  in  fact  deliyered  to  Cutter  &  Co.     The  cotton  was  deliyered  to 
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that  firm  to  be  delivered  to  the  supposed  purchaser;  they  placed  it 
in  a  warehouse,  obtained  advances  upon  the  warehouse  receiptc 
it  was  subsequently  sold  to  bona  fide  purchasers.  ^^  an  action  to 
recover  possession  of  a  portion  of  the  cotton,  ?ield,  that  the  transaction,  by 
means  of  which  Cutter  &  Co.  obtained  possession,  was  a  larceny ;  that  the 
words  "Bill  to  H.  M.  Cutter  &  Co."  amounted  merely  to  a  memorandum,  and 
taken  with  the  rest  of  the  contract  imported  that  when  the  Bill  was  made 
out  to  the  purchaser  named,  it  was  to  be  sent  to  Cutter  &  Co.;  and  that 
as  plaintiffs  had  delivered  to  that  firm  no  symbol  of  property,  or  indicium^ 
of  title  giving  an  appearance  of  ownership,  they  were  not  estopped  from 
asserting  their  title  and  were  entitled  to  recover.  / 

(Argued  October  18,  1888 ;  decided  November  20, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  January  19,  1881,  which  affirmed  a  judgment  in  favor  of 
plaintiflE,  entered  upon  the  report  of  a  referee. 

This  was  an  action  of  replevin  to  recover  certain  bales  of 
cotton. 

The  facts  were  stipulated  and  are  substantially  as  follows : 

Plaintiffs,  being  the  owners  of  some  two  hundred  bales  of 
cotton,  sent  samples  thereof  to  Weld  &  do.,  their  brokers, 
to  obtain  purchasers.  On  January  4  and  5,  1878,  Henry 
M.  Cutter,  of  the  firm  of  H.  M.  Cutter  &  Co.,  cotton  brokers 
in  said  city,  falsely  represented  to  Weld  &  Co.  that  his 
firm  had  orders  from  the  Freeman  Manufacturing  Company, 
of  North  Adams,  Mass.,  and  the  Eenfrew  Manufacturing  Com- 
pany, of  Soutli  Adams,  Mass.,  to  buy  cotton  for  them,  one 
hundred  bales  each,  and  proposed  to  buy  plaintiffs'  cotton  to 
fill  said  orders.  This  offer  was  communicated  to  plaintiffs,  who 
accepted  it. 

Bought  and  sold  notes  containing  the  names  of  plaintiffs  as 
sellers,  and  of  said  manufacturing  companies  respectively  as 
SiCKBLS  —  Vol.  XLIX.        9 
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buyers  were  made  out  and  delivered  by  Weld  &  Oo.,  in  the 
usual  manner,  the  terms  being  "  cash  in  ten  days."  In  these 
notes  appeared  the  words  "  payment  guaranteed  by  H.  M. 
Cutter  &  Co.,"  "  bill  to  fl.  M.  Cutter  &  Co."  In  pursuance 
of  said  supposed  sales  plaintiffs  delivered  the  cotton,  including 
the  bales  in  suit,  to  Weld  &  Co.,  by  whom  it  was  delivered  to 
H.  M.  Cutter  &  Co.,  "for  the  purpose  of  being  by  them 
shipped  to  the  supposed  purchasere,  respectively."  No  muni- 
ment or  indicium  of  title  of  any  kind  was  delivered  to  Cutter 
&  Co.,  or  any  document  whatever  except  said  bought  notes, 
and  the  said  delivery  of  the  cotton  by  sellers'  brokers  to  buyers' 
brokers  was  made  in  "  the  usual  course  of  business  in  such  cases." 
Cutter  &  Co.,  instead  of  shipping  the  cotton,  stored  it  in  a 
warehouse  in  the  city  of  New  York,  and  took  negotiable  ware- 
house receipts  for  it,  at  first  in  their  said  firm  name,  but  after- 
ward, at  Cutter's  request,  and  "  in  order  to  facilitate  Cutter 
&  Co.  in  raising  money  on  said  cotton,"  the  warehouseman, 
issued  new  warehouse  receipts  in  the  name  of  G.  H.  Price  &: 
Co.,  who  thereupon,  at  Cutter  s  request,  by  hypothecating  the 
said  receipts,  raised  money  on  them  and  paid  it  over  to  Cutter 
&  Co.,  and  then  sold  the  cotton  to  Ralli  Brothers,  who, 
upon  delivery  to  them  of  the  warehouse  receipts  indorsed 
by  Price  &  Co.,  and  by  the  intermediate  holders  who  had 
advanced  the  money  thereon,  and  after  they  had  received 
the  cotton  itself,  paid  for  it  at  market  rates,  and  had  the  same 
removed  and  stored  in  defendant's  warehouse.  On  January  10, 
18Y8,  Cutter  &  Co.  absconded,  and  it  was  then  first  discovered 
by  plaintiffs  and  defendant  that  said  firm  had  no  orders 
from  either  of  said  manufacturing  companies  to  buy  any  cotton, 
and  that  Cutter's  statements  in  that  behalf  were  utterly  false. 
Neither  of  said  manufacturing  companies  ever  assumed,  adopted 
or  ratified  said  pretended  purchases,  or  received  any  of  said 
cotton,  or  any  of  the  proceeds  thereof.  Plaintiffs  had  no  knowl- 
edge of  the  fraudulent  acts  of  Cutter  or  his  firm,  until  after  they 
had  absconded.  Thereupon,  the  bales  in  suit  being  found  in  de- 
fendant's warehouse,  possession  was  demanded  and  was  refused. 
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Frederic  R.  Covdert  for  appellants.  Cutter  was  not  guilty 
of  larceny.  (Zinc  v.  People^  77  N.  T.  126 ;  People  v.  Call^  1 
Denio,  123  ;  2  Bishop's  Crim.  Law,  817 ;  Regina  v.  Ba/mes^ 
2  Den.  0.  C.  69 ;  1  Eng.  L.  &  Eq.  579 ;  Ross  v.  People,  5 
Hill,  294 ;  M(yuorey  v.  Walsh,  8  Cow.  238  ;  People  v.  Mc^ 
Donald,  43  N.  T.  61 ;  Smith  v.  People,  53  id.  Ill  )  Any  one 
who  obtains  goods  under  false  pretens^  can  by  estoppel  create 
a  valid  title  to  a  bona  fide  purchaser  as  against  the  person  de- 
frauded. {Paddon  v.  Taylor,  44  K  T.  875  ;  Saltusv.  Everett, 
20  Wend.  268-270;  Moxorey  v.  Walsh,  8  Cow.  238-245; 
Parker  v.  Patrick,  5  Term  E.  175  ;  Arrnour  v.  Mich.  C  R. 
Co.,  65  N.  Y.  116 ;  Bassett  v.  Spofford,  45  id.  392 ;  Weyrrum 
V.  PeopU,  4  Hun,  515 ;  Zink  v.  People,  6  Abb.  N.  C.  429 ; 
Loomis  V.  People,  67  N.  Y.  322-325  ;  Smith  v.  People,  53  id. 
Ill;  Bwrnard  v.  Campbell,  55  id.  465;  CiwiM  v.  jffi^Z,  4 
Denio,  323  ;  McNeU.^.  Tenth  Nat.  B'k,  55  N.  Y.  325 ;  Bal^ 
la/rd  V.  Burgett,  40  id.  314 ;  Marine  B*k  v.  i5^i5A:<?,  71  id.  358 ; 
Oraig  v.  Marsh,  2  Daly,  61 ;  Babcock  v.  Lawson,  20  Alb.  L. 
J.  407 ;  People  v.  Johnson,  12  Johns.  291 ;  Regina  v.  Barnes, 
2  Den.  C.  C.  59 ;  ^^^*  v.  People,  5  Hill,  294 ;  P^(?pfc  v. 
McD(mald,  43  N.  Y.  61 ;  Park&rY.  Patrick,  5  Term  E.  175  ; 
Peer  v.  Humphrey,  1 H.  &  W.  28 ;  Rootx.  French,  13  Wend. 
570 ;  Watson  v.  People,  33  Hun,  81.)  One  obtaining  goods 
by  fraudulent  repr^entations  of  agency  is  guilty,  not  of 
larceny,  but  of  obtaining  goods  under  false  pretenses.  {Craig 
V.  Ma/rsh,  2  Daly,  61 ;  People  v.  Johnson,  12  Johns.  291 ; 
Rex  V.  Atkinson,  2  East's  P.  C.  669 ;  8  Cow.  243  ;  2  Bishop  on 
Crim.  Law,  §  441 ;  Commonwealth  v.  Hxilhert,  12  Mote.  416  ; 
Reg.  V.  Damis,  11  Cox's  C.  C.  181 ;  McCorhle  v.  State,  1  Coldw. 
333 ;  Reg.  v.  Robinson,  9  L.  Canada,  278  ;  Higgins  v.  Moore, 
34  K  Y.  422;  French  Penal  Code,  art.  405;  Italian  Penal 
Code,  art.  626 ;  Cass  18  Nov.  1837 ;  S.  V.  88,  1366.) 

M.  A.  Prentiss  for  respondents.  Cutter's  offense  was  grand 
larceny.  (4E.  S.,  chap.  l,tit.  3,  art.  5,  §  78;  Collins  v.  Ralli  et  al., 
20  Hun,  246,  251 ;  Loomis  v.  People,  67  N.  Y.  322 ;  Zink  v. 
People,  6  Abb.  K  C.  424,  413-14;   Ward  v.  People,  3  Hill, 
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398 ;  Smith  v.  People,  68  K  T.  113 ;  Bassett  v.  Spoford,  45 
id.  391 ;  Wet/man  v.  People,  6  N.  T.  Supr.  Ct.  898 ;  62  N.  Y. 
623 ;  JusHces,  etc.  v.  People^  ex  rei.  Henderson,  90  id.  14 ;  Bar- 
na/rd  v.  CampbM,  58  id.  76 ;  24  Htm,  658.)  The  cotton  belongs 
to  the  plaintiffs.  They  have  never  parted  with  their  property 
in  or  title  to  it.  {Salinie  v.  Eoerett,  20  Wend.  275  ;  Covill  v. 
HiU,  4  Denio,  327;  Ballard  v.  Burgett,  40  N.  Y.  822-4; 
Barnard  v.  Campbell,  55  id.  463  \  F.<&M.  N.  Bh  v.  Logan, 
74  id.  569  ;  Cory  v.  Hotaling,  1  Hill,  313 ;  Spraigkt  v.  Ha/iO' 
ley,  39  N.  Y.  441 ;  McQddrich  v.  ITiflt^fe,  52  id.  617 ;  Benjar 
min  on  Sales  [2d  Am.  ed.],  §  433 ;  OanldAJoeU  v.  Bartlett,  3 
Duer,  340 ;  Keyaer  v.  Harheek,  id.  373,  883  ;  Craig  v.  Mareh, 
2  Daly,  61 ;  20  Hun,  255;  Oom&r-Y.  Cunningham,  77  N.  Y. 
399 ;  McNeU  v.  Tenth  Nat.  Bh,  46  id.  330  ;  Barker  v.  Dine- 
mare,  72  Penn.  St.  427 ;  In  re  The  Idaho,  3  Otto,  583 ;  Oundy 
V.  Lindsay,  L.  T.  [N.  S.]  578 ;  Higgins  v.  Burton,  5  Weekly 
Eep.  683 ;  Rardmxm  v.  jB^^^A,  7  L.  T.  [N.  S.]  638 ;  FmjolerY. 
HoUina,  L.  R.,  7  Q.  B.  616.)  An  estoppel  can  arise  only  where 
the  "  owner  has,  by  his  own  direct  voluntary  act,  conferred 
upon  the  person  from  whom  the  lonajide  vendee  derives  title, 
the  apparent  right  of  property  as  owner,  or  of  disposal,  as  an 
agent."  {Saltue  v.  EoereU,  20  Wend.  278 ;  Marine  B'k  v. 
Fieke,  71  N.  Y.  368 ,  F.  <&  M.  N.  B'k  v.  Logan,  74  id.  580- 
586.)  The  fact  that  Cutter  &  Co.  had  warehouse  receipts 
(though  wrongly  issued  to  Price  &  Co.  by  Bichards)  which  were 
transferred  to  Ralli  Brothers,  was  not  conclusive  evidence  of 
title  in  Ralli  Brothers.  {First  Nat,  Rk  of  Toledo  v.  Shaw, 
61  N.  Y.  297 ;  Banmard  v.  Campbell,  55  id.  462 ;  Evneey  v. 
Leggett,  71  id.  395 ;  Hazard  v.  Fiske,  18  Hun,  282.)  the 
"Factors  Act"  does  not  apply  to  this  case.  (2  R.  S.,  chap.  4, 
title  5 ;  Kinaey  v.  Leggett,  71  N.  Y.  395 ;  Hazard  v.  Fiske, 
18  Hun,  282;  Firet  Nat,  Rk  of  Tdedo  v.  Shaw,  61  N.  Y. 
299.)  The  so-called  guaranty  by  Cutter  &  Co.  does  not  affect 
the  rights  of  the  parties  to  this  transaction  or  distinguish  the  case 
at  bar  from  that  of  Collins  v.  Ralli  et  al.  (20  Hun,  246,  251). 
(2  R.  S.,  chap.  7,  title  2,  §  2 ;  1  Pars,  on  Cont.  493 ;  JoelynY. 
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Don^  19  Hun,  497 ;  McGregor  v.  Managers^  etc.,  16  E.  L.  & 
E.  180;  Bex  v.  Jamiaoii,  26  L.  J.  [N.  S.]  Mag.  Cases,  146.) 

Danfobth,  J.  The  defendant  Acquired  all  the  right  which 
Ontter  &  Co.  had  in  the  cotton,  or  which  by  anj  act  of  the 
real  owner  they  appeared  to  have.  His  claim  can  go  no  fur- 
ther. '  One  can  only  transfer  that  which  he  himself  has,  and  the 
real  owner  is  estopped  from  setting  up  his  own  right,  only  so 
far  as  he  has  allowed  another  to  have  the  appearance  of  owner- 
ship. In  CoUina  v.  RaUi  (20  Hun,  246)  the  referee  and  the 
General  Term  thonght  Cutter  &  Co.  obtained  possession  of  the 
cotton  then  in  question  by  larceny,  and  upon  that  ground  held 
that  the  defendants,  who  daimed  under  Cutter  &  Co.,  although 
themselves  innocent  purchasers,  'acquired  no  title  to  it  against 
the  true  owner.  Judgment  was,  therefore,  rendered  in  his  favor, 
and  in  this  we  concurred  (85  K.  Y.  637).  We  were  satisfied 
with  the  very  able  opinion  which  led  the  Supreme  Court  to 
that  result.  The  Importance  of  the  case  and  the  argument  of 
the  learned  counsel  for  the  appellant  have  led  to  a  re-examina- 
tion of  the  question  involved,  but  so  far  as  it  goes  we  see  no 
reason  to  depart  from  that  decision.  Nor  do  we  find  that  it 
conflicts  at  all  with  our  judgment  in  Zink  v.  People  (77 
N.  Y.  114;  83  Am.  Rep.  589).  There  the  prisoner  had  not 
only  lawful  possession  of  the  property  iu  question,  but  that 
possession  was  accompanied  by  evidence  of  title  of  the  most 
formal  kind,  and  if  regarded  only  as  an  agent,  he  was  at  least 
intrusted  with  the  goods  for  sale,  with  and  not  against  the  will 
of  the  owner.     None  of  these  facts  appear  in  Collins  v.  BaUL 

It  is  said,  however,  in  behalf  of  the  appellant  that  the  case 
now  before  us  is  not  the  same  as  the  OoUma  Case.  It  is  clearly 
not  the  same  in  words,  and  this  is  conceded  in  the  opinion  of 
the  court  below  and  by  the  learned  counsel  for  the  respondents. 

A  part  of  the  bought  and  sold  note  in  this  case  are  the  words: 
"  Payment  guaranteed  by  H.  M.  Cutter  &  Co.  Bill  to  H.  M. 
Cutter  &  Co."  Nothing  of  the  sort  was  in  Collins  v.  BaUi, 
and  if  there  is  any  difference  in  the  two  cases  it  is  created  by 
these  words.    The  appellant  claims  nothing  else.     The  ques- 
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tion  then  turns  upon  them.  The  first  clause  must  no  doubt 
be  taken  to  mean  that  Cutter  &  Co.  have  guaranteed  payment 
by  their  principal,  and  as  this  is  one  of  the  terms  of  the  con- 
tract, the  plaiptiffs  may  be  held  to  have  relied  upon  it.  The 
further  contention  of  the  appellant  would  have  great  force  if 
the  second  clause  permitted  the  interpretation  which  the  appel- 
lant's counsel  claims  for  it.  He  says,  "  if  Cutter  was  a  mere 
custodian,  why  make  the  bill  to  him  and  thus  furnish  him  with 
the  title  to,  as  well  as  the  physical  possession  of,  the  cotton."  If 
this  assumed  fact  existed,  the  possession  and  document  of  title 
would  correspond  and  there  would  be  no  difficulty  in  saying 
that  the  loss  through  Cutter  &  Co' s  fraud  should  fall  upon  him 
who  allowed  them  to  have  the  appearance  of  owners  of  the  cot- 
ton. But  I  find  no  reason  for  supposing  that  the  words  "Bill 
to  H.  M.  Cutter  &  Co."  mean  that  the  cotton  had  been  billed 
to  them.  It  is  at  most  a  memorandum,  and,  although  found  in 
the  bought  and  sold  notes  and  so  evidence  of  the  contract,  is  to 
be  taken  in  connection  with  the  other  parts  of  the  note,  and 
there  we  find  it  plainly  stated  that  the  sale  is  "  to  the  Freeman 
Manufacturing  Co."  It  would,  therefore,  seem  that  the  words 
amounted  merely  to  a  memorandum,  and  taken  with  the  rest 
of  the  contract  to  mean  only  that  the  bill  when  made  out  to  the 
purchasers,  i.  e,  to  the  Freeman  Manufacturing  Co.,  was  to  be 
sent  to  H.  M.  Cutter  &  Co.,  through  whom  they  were  said  to 
act.  But  no  bill  appears  to  have  been  sent  or  made  out  to  any 
one,  and  there  is  nothing  in  the  words  themselves  to  require  a 
different  holding  from  that  of  the  referee,  viz.:  that  ^' no  bill 
of  sale  or  other  muniment  of  title  of  any  kind  was  delivered  to" 
them  (Cutter  &  Co.),  nor  any  document  whatever  except  the 
bought  notes.  These  corresponded  with  the  sold  notes,  and 
they  described  the  contract  of  sale  as  one  with  the  manufactur- 
ing company.  The  case  cannot  be  treated  as  one  where  a  party 
has  by  any  means  obtained  "  title  to  goods  "  as  well  as  the  pos- 
session with  the  assent  of  the  owner. 

It  may  be,  as  the  appellant  insists,  that  the  owner  tvas  infiu- 
enced  in  the  sale  to  some  extent  by  the  financial  responsibility 
of  the  assumed  brokers,  but  the  professed  guaranty  was  only  an- 
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other  element  of  fraud,  and,  however  it  might  have  weighed 
with  the  referee,  cannot  a£Eect  the  question  here. 

But  assuming  the  contract  to  have  been  an  authorized  con- 
tract —  that  Cutter  &  Oo.  were  really  acting  for  the  manu- 
facturing company,  then  we  are  to  inquire  as  to  the  effect  of 
their  contract  of  guaranty.  It  was  one  of  the  terms  of  sale  and 
the  seller  must  abide  by  it.  Cutter  &  Co.  assumed  to  act  for 
the  apparent  purchasers  as  brokers.  As  such  they  would  have 
had  alien  for  advances  made  and  expenses  incurred,  and  prob- 
ably, in  case  of  insolvency  of  the  real  purchaser,  a  right  to  hold 
the  cotton  for  indemnity  against  their  liability  to  loss.  But 
there  would  be  no  right  of  property  or  sale,  save  to  enforce  the 
lien,  and  its  very  existence  would  imply  the  right  of  property 
to  be  in  some  other  person.  That  right  was"  in  the  plaintiffs ; 
it  has  never  been  diverted;  nor  was  there  in  fact  even  a  lien  to 
be  enforced.  The  case  is  a  very  hard  one  for  the  defendant 
and  for  those  whom  he  represents,  but  the  persons  under  whom 
they  claim  had  no  title,  nor  had  the  plaintiffs  armed  him  with 
"  any  symbol  of  property.'^  Both  plaintiffs  and  defendant  are 
innocent,  and  there  is  no  reason,  therefore,  why  the  former 
should  be  a  sufferer  rather  than  the  latter. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur,  except  Eqgkb,  Ch.  J.,  and  Kapallo,  J.  not 
voting. 

Judgment  affirmed. 


John  J.  Marvin,  Appellant,  v.  James  I.  Bbooks,  Impleaded 
etc.,  Respondent. 

Where  an  agent  has  been  intrasted  with  his  principal's  money,  to  be 
expended  for  a  specific  purpose,  the  former  may  be  required  to  account 
in  equity ;  and  upon  such  an  accounting  the  burden  is  upon  him, 
of  showing  that  his  trust  duties  have  been  performed,  and  the  manner  of 
their  performance. 

Defendant  B.  purchased  certain  securities  under  an  agreement  between 
him  and  phiintiff  that  the  purchase  should  be  made  by  B.  on  joint 
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acooant,  each  to  f  urniah  half  of  the  purchase-money.  Plaintiff  placed 
in  the  hands  of  B.  sufficient  f ands  to  paj  for  his  half.  At  the  time  of 
the  agreement  the  amount  of  the  securities  and  the  price  were  not  known 
In  an  action  for  an  accounting,  held,  that  B.  became  the  agent  of  plaintiff 
as  to  the  half  interest  of  the  latter,  and  a  qtuxsi  trustee  of  the  money  placed 
in  his  hands,  and  of  the  property  purchased  ;  that  the  plaintiff  had  the 
right  to  call  B.  to  account  in  equity,  and  the  burden  was  upon  the  latter 
of  showing  both  the  price  paid  and  what  property  was  purchased. 

(Argued  October  19, 1883  ;  decided  November  30,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  December  23,  ISSl,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  the  report  of  a  referee. 

This  was  an  action  for  an  accounting. 

The  complaint  alleged  in  substance  that  an  agreement  was 
made  in  September,  1878,  between  tlie  plaintiff  and  defend- 
ant Brooks  for  a  joint  purchase  of  a  lot  of  securities  then  held 
by  one  Potter,  the  executor  of  Ward ;  that  the  defendant  Brooks 
had  the  sole  management  of  the  purchase ;  that  the  plaintiff, 
in  the  first  instance,  advanced  nearly  the  whole  of  the  purchase- 
money ;  that  the  plaintiff  has  no  knowledge  of  the  precise 
facts  as  to  the  property  purchased,  or  as  to  the  amount  of  the 
purchase-money  ;  that  the  plaintiff  has  received  a  certain  por- 
tion of  the  purchased  property,  but  whether  his  full  half  he 
does  not  know ;  that  he  has  been  reimbursed  part  of  his  ad- 
vances, but  whether  the  full  half  he  does  not  know.  He,  there- 
fore, asked  an  accounting,  with  a  judgment  for  such  an  amount 
of  money  and  such  proportion  of  the  securities  as  may  equalize 
his  interests  with  those  of  the  defendants,  defendant  Mifflin 
having  an  interest  in  Brooks'  half,  as  such  interests  may  be 
adjusted  on  the  accounting. 

The  referee  found  the  following  facts :  One  Potter,  as  exec- 
utor of  the  will  of  one  Ward,  deceased,  was  the  owner  of  3,578 
shares  of  the  capital  stock  of  a  corporation  known  as  the 
Silver  Islet  Consolidated  Mining  and  Lands  Company;  $22,750 
in  bonds  and  scrip  of  the  same  company ,at  its  par  value ;  $3,000 
in  bonds  of  the  Silver  Islet  Mining  Company  of  Lake  Superior, 
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at  their  par  value ;  said  last-mentioned  bonds  being  convertible 
into  bonds  and  stock  of  the  Silver  Islet  Consolidated  Mining  and 
Lands  Company.  On  or  about  the  20th  of  September,  1878,  a 
contract  was  entered  into  between  the  plaintiff  on  the  one  part  and 
the  defendants,  MifOiin  and  Brooks,  on  the  other  part,  by  which  it 
was  agreed  that  the  said  Brooks  should  negotiate  for  and  pur- 
chase, at  the  best  terms  that  could  be  obtained,  all  the  above- 
named  stock  and  bonds,  and  that  when  so  purchased  one-half 
of  said  stock  and  one-half  of  said  bonds  should  be  delivered  to 
and  become  the  property  of  the  plaintijff,  on  his  paying  there- 
for one-half  of  the  purchase-money.  On  or  about  the  25th 
of  September,  1878,  Brooks,  acting  for  himself  and  Mifflin, 
purchased  of  the  said  Potter  all  of  said  stock  and  bonds, 
and  on  or  about  the  5th  day  of  October,  1878,  delivered 
to  the  said  plaintiff  all  of  the  half  of  said  stock  and  bonds. 
The  price  paid  for  said  stock  and  bonds  by  Brooks  was  the 
sum  of  $44,280,  one-half  of  which  sum  was  paid  by  plaintiff 
to  Mifflin  and  Brooks.  The  referee  also  found  that  said 
Brooks  has  fully  accounted  to  plaintiff  for  all  said  stock  and 
bonds, which  were  by  the  terras  of  said  agreement  to  be  delivered 
to  plaintiff,  and  also  for  the  purchase-price  paid  by  said  Brooks 
and  the  plaintiff  as  the  consideration  tlieref or. 

It  was  claimed  by  plaintiff  that  there  was  included  in  the 
purchase  three  hundred  and  sixty-four  shares  of  the  stock 
of  the  Ontario  Mineral  Lands  Company,  and  a  note  of 
$28,000  of  the  Silver  Islet  Mining  Company.  Plaintiff 
asked  the  referee  to  find  in  substance  that  said  securities 
were,  in  fact,  included ;  also,  that  defendants  have  not 
rendered  an  account  of  the  transactions,  save  that  defend- 
ant Brooks  stated  by  telegram  that  he  had  paid  for  the 
securities  $42,280  ;  that  no  transfer  has  been  made  to  plaintiff 
of  any  right  or  interest  in  the  additional  securities  so 
claimed  to  be  included,  or  in  the  agreement  of  purchase ;  that 
defendant  Brooks  offered  no  evidence  on  the  trial  as  to  the 
amount  paid  by  him  on  the  purchase.  The  referee  refused  to 
find  or  pass  upon  these  facts,  on  the  ground  that  it  did  not 
appear  to  him  to  be  material. 
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On  the  trial  defendant  Brooks  was  sworn  on  his  own  behalf 
for  the  purpose  of  showing  that  he  did  not  obtain  the  ad- 
ditional securities.  On  his  cross-examination  he  was  asked  as 
to  the  sum  he  actually  paid  for  the  property  purchased.  This 
was  objected  to  and  excluded  on  the  ground  that  it  was  not 
within  the  range  of  a  cross-examination. 

The  further  material  facts  appear  in  the  opinion. 

Albert  Stichney  for  appellant.  The  fact  of  a  common 
adventure,  taken  in  connection  with  the  fact  that  the  manage- 
ment of  the  adventure  has  been  intrusted  to  one  party,  entitles 
either  party,  in  case  cf  a  difference,  to  maintain  an  ac- 
tion for  an  accounting.  (Story's  Eq.  Jur.,  §  466.)  It  is 
not  necessary  that  the  parties  should  have  been  partners. 
{Marston  v.  Gould,  69  N.  Y.  224,  225.)  It  lies  for  single 
transactions  where  there  has  been  no  long  series  of  items. 
{Dychncm  v.  Valientey  42  N.  T.  549 ;  Whiton  v.  Spring,  74 
id.  169;  Story's  Eq.  Jur.,  §  463;  Mackenzie  v.  Johnston,  4 
Madd.  373.)  It  is  not  necessary  that  there  should  be  mutual 
accounts.  {Shepard  v.  Brown,  4  Gifford,  208  ;  Hemings  v. 
Pugh,  id.  456  ;  Story's  Eq.  Jur.,  §  458.)  Nor  is  it  necessary 
that  the  plaintiff  should  first  establish  that  there  is  any  thing 
due  him.  {Cheesman  v.  Wiggins,  1  T.  &  C.  595 ;  1  Daniell's 
Oh.  PI.  [5th  Am.  ed.]  857;  1  C.  E.  Green ;  1  Kuss.  Ch.  110.) 

George  H,  Adams  for  respondent.  The  claim  that,  as  be- 
tween Marvin  and  Brooks,  there  was  a  partnership,  or  qxuisi 
partnership,  is  not  sustained  by  the  evidence.  (Pars,  on 
Part.  44,  47 ;  Coop  v.  Eyre,  1  H.  Bl.  37 ;  Gibson  v.  Lupton, 
9  Bing.  297  ;  Hoar  v.  Dawes,  1  Doug.  371 ;  Wardv.  Gaunt, 
6  Duer,  257 ;  Finkle  v.  Stacy,  Select  Cases  in  Chancery,  27.) 
The  very  foundation  of  the  jurisdiction  of  a  court  of  equity  to 
take  an  accounting  is,  with  some  few  exceptions,  that  a  bill  of 
discovery  is  brought.  (Story's  Eq.  Jur.,  §§  458,  459  ;  Fowle  v. 
Lawrason,  5  Peters,  494,  502  ;  NavaZshaw  v.  Brownrigg,  1 
Sim.  Ch.  [N.  S.]  573,584;  BVytJiY,  Whiffi/n,^1  L.  T.  Eng 
Oh.  330 ;  Smith  v.  Leoeaux,  2  DeG.,  J.  &  S.  1 ;  Salter  v. 
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Mam,  31 N.  T.  321 ;  Hazard  v.  Haza/rd,  1  Story's  0.  C.  371.) 
The  plaintifTs  claim  that,  technically,  he  can  have  his  action 
for  account,  because  of  the  relationship  of  the  parties,  no  matter 
whether  or  not,  after  the  accounting,  he  may  be  entitled  to 
any  relief,  cannot  be  sustained.  (^.  FT.  Co.  v.  Cardiff e,  43  L. 
J.  Ch.  741 ;  I  Darnell's  Ch.  Pr.  857,  n. ;  Campbell  v.  Ganypbell, 
4  Halst.  Ch.  743.)  The  referee  was  right  in  refusing  to  allow 
the  plaintifE  to  cross-examine  the  defendant  Brooks  upon  mat- 
ters not  entered  into  on  his  direct  examination,  (1  Greenleaf's 
Evidence,  §  445 ;  Eougktan  v.  Jmiesy  1  Wall.  703,  706  ; 
JSock  V.  M&iner,  2  J.  &  S.  158,  160 ;  Bears  v.  Copley,  10 
:N.  Y.  93 ;  Union  B'k  v.  Moit,  39  Barb.  180, 185  ;  Neil  v. 
TAom,  88  N.  Y.  270,  275.) 

FmcH,  J.  There  has  been  no  accounting  in  this  case  such 
as  a  court  of  equity  awards  when  it  determines  that  such  relief 
is  proper.  The  finding  of  the  referee  that  Brooks  had  fully 
accounted  for  the  stock  and  bonds  and  the  purchase-price  of 
the. same,  must  be  understood  in  connection  with  the  theory  of 
the  report  that  Brooks  was  to  purchase  the  whole  of  the  stock 
and  bonds,  and  then  one-half  of  each  was  to  be  delivered  to 
and  "  become  the  property  of "  the  plaintifiE,  "  on  his  paying 
therefor  one-half  of  the  purchase-money."  That  view  of  the 
transaction  makes  it  an  ordinary  contract  of  purchase  and  sale, 
having  in  it  no  element  of  agency  with  trust  and  confidence 
reposed,  and  leaves  the  plaintiff  to  his  legal  remedy  and  with 
no  right  to  an  accounting  in  equity.  Such  an  accounting,  when 
decreed  between  parties  standing  in  a  confidential  relation,  and 
followed  by  proof  of  money  or  property  intrusted  to  the  agent, 
throws  upon  the  latter  the  burden  of  rendering  an  account 
and  an  explanation,  and  requires  him  to  show  that  his  trust 
duties  have  been  performed  and  the  manner  of  their  perform- 
ance. Such  a  decree  proceeds  upon  the  ground  that  the  defend- 
ant stands  in  the  attitude  of  an  agent  dealing  to  some  extent 
with  the  money  or  property  of  the  other  party ;  intrusted  in 
a  confidential  relation  with  an  interest  %hich  makes  him  a 
qyuisi  trustee,  and  by  reason  of  that  relation  knowing  what  the 
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other  party  cannot  know,  and  bound  to  reveal  to  him  the  entire 
truth.  The  equitable  jurifidiction  has  always  rested  largely 
upon  such  relation  of  confidence,  involving  the  need  of  discov- 
ery and  the  duty  of  explanation,  and  hence  the  burden  of  such 
explanation  and  the  proof  of  its  truth  fell,  in  such  cases,  upon 
the  defendant  whose  conduct  was  questioned,  whenever  an 
accounting  was  decreed,  and  required  of  him  the  extreme  of 
good  faith.  (3  Greenl.  Ev.,  §  253 ;  1  Story's  Eq.  Jur,,  §§  815, 
316.) 

No  such  result  occurred  in  this  case.  No  interlocutory 
decree  for  an  accounting  was  made,  and  no  accounting  with 
the  burden  of  explanation  resting  on  the  defendant  was  had. 
As  to  the  two  material  facts  of  which  in  the  complaint  the 
plaintiff  averred  his  ignorance,  whether  the  property  deliv- 
ered was  the  whole  of  the  property  bought,  and  whether  the 
purchase-price  represented  was  the  actual  purchase-price  paid ; 
questions  which  on  an  accounting  in  equity  Brooks  would  have 
been  required  afiirmatively  to  answer ;  as  to  these  the  trial  left 
the  original  doubt  undispelled.  The  findings  of  the  referee, 
therefore,  evidently  mean  that  the  plaintiff  was  not  entitled  to 
an  accounting,  and  that,  so  far  as  the  complaint  alleged  an 
agreement  of  purchase  at  an  understood  price,  that  contract  was 
fully  performed,  and  Brooks  had  accounted  for  the  property 
bought. 

If,  upon  the  facts,  the  referee's  view  of  the  nature  of  the 
transaction  was  a  correct  one,  his  conclusion  and  that  of  the 
General  Term  were  right;  but  if  the  dealing  between  the 
parties  was  something  different  from  that,  and  of  such  a  char- 
acter as  to  entitle  the  plaintiff  to  a  decree  for  an  accounting, 
then  the  dismissal  of  the  complaint  was  wrong.  We  are  thus 
conducted  to  an  inquiry  into  the  nature  of  the  transaction. 

If  at  first  it  is  possible  to  say  that  before  Brooks  went  to 
Detroit  there  was  merely  an  agreement  of  purchase  and  sale, 
and  a  relation  of  debtor  and  creditor ;  that  Brooks  was  to  buy 
for  himself,  and  then  as  owner  sell  one-haLf  to  Marvin,  upon 
the  contingency  of  an  original  price  less  than  $50,000,  though 
that  theory  is  shaken  and  qualified  by  the  understanding  of  a 
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joint  interest,  by  the  aBsorance  that  Marvin  was  to  be  in  '^  on 
the  hard  pan,"  and  by  the  ofier  to  participate  equally  in  the 
enterprise ;  if  at  first  the  true  nature  of  the  agreement  was 
doubtful  and  debatable,  it  ceased  to  be  so  when  Brooks 
reached  Detroit,  and  a  new  series  of  events  occurred,  throwing 
light  upon  the  understanding.  Brooks  conducted  his  negotia- 
tions for  the  purchase  through  Darling  &  Co.,  who  dealt  with 
Potter,  the  executor  having  control  of  the  Ward  interest. 
Nothing  indicates  that  Darling  &  Co.  were  any  thing  else  than 
the  agents  or  brokers  of  Brooks.  Besides  the  stock  and  bonds, 
a  stock-note  of  $28,000  of  the  old  Silver  Islet  Mining  Com- 
pany,  and  three  hundred  and  sixty-four  shares  of  the  stock  of 
the  Ontario  Mineral  Lands  Company  were  supposed,  both  by 
Brooks  and  Marvin,  to  belong  to  and  form  a  part  of  the  Ward 
interest,  intended  to  be  purchased.  On  l^e  26th  of  September 
Brooks  telegraphed  that  a  contract  of  purchase  had  been  made 
with  Potter  at  the  price  of  $46,000 ;  that  fifteen  per  cent  was 
to  be  paid  down  that  day,  and  that  the  balance  would  be  sub- 
ject to  draft  with  the  securities  attached.  But  the  dispatch  did 
not  stop  here,  as  it  would  have  done  if  Marvin  had  no  interest 
except  to  buy  of  Brooks  when  the  latter  had  become  owner. 
He  adds  ,a  request  that  Marvin  would  deposit  his  share  of  the 
down  payment  in  the  American  Exchange  Bank,  and  have  it 
telegraphed  to  the  Second  National  Bank  of  Detroit,  and  ex- 
plains that  he.  Brooks,  will  deposit  "  for  Boston  account  here ; " 
that  is,  will  provide  on  the  spot  his  half  of  the  down  pay- 
ment. Not  getting  an  immediate  answer,  Brooks  on  the  same 
day  telegraphs  again:  "Answer  something.  Will  take  one- 
fifth  of  your  halfii  desired.'*  These  dispatches  put  Marvin  in 
the  position  of  a  joint  purchaser.  If  he  was  to  buy  of  Brooks, 
after  the  latter  had  become  owner,  he  could  see  and  know 
what  securities  Brooks  in  fact  had  to  sell,  and  judge  or  ascer- 
tain, before  parting  with  his  money,  whether  they  constituted 
the  whole  of  the  Ward  interest,  and  whether  the  price  de- 
manded was  the  true  half  of  that  paid.  But  now  he  is  called 
on  to  buy  of  Potter  one-half  of  the  Ward  interest  at  one-half 
of  $45,000,  asserted  to  be  the  price  demanded,  and  to  part 
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"v^tb  hie  money  before  be  knows  wbat  tbat  interest  is,  and  in 
sole  reliance  apon  tbe  good  faitb  of  Brooks  as  to  price.  Tbe 
latter  becomes  Marvin's  agent  for  tbe  porcbase  of  one-balf  of 
tbe  property,  and  asks  to  be  intrusted  witb  Marvin's  money  to 
be  employed  in  carrying  out  tbe  purpose  of  tbe  agency.  Mar- 
vin observes  tbe  peculiarity  of  tbe  situation,  and  asks  two 
questions,  made  necessary  by  tbe  demand  upon  him.  He  in- 
quires if  tbe  Ward  interest  includes  "explicitly"  tbe  stock- 
note,  and  tbe  tbree  bnndred  and  sixty-four  i^ares.  He  is 
answered  tbat  every  interest  is  included.  He  inquires  wben 
tbe  balance  is  to  be  paid,  and  is  told,  in  five  days.  Tbereupon 
be  remits,  to  Brooks,  as  requested,  on  tbe  same  26tb  day  of  Sep- 
tember, tbe  sum  of  $3,375,  being  tbe  one-half  of  tbe  required 
down  payment.  Stopping  bere,  we  cannot  fail  to  see  tbat  new 
elements  mark  tbe  «baracter  of  tbe  transaction.  Tbrougb 
Brooks,  acting  as  bis  agent,  and  in  reliance  upon  Brooks,  both 
as  to  what  is  bought,  and  wbat  is  to  be  paid,  Marvin  bas 
become  tbe  purchaser  of  one-balf  of  tbe  Ward  interest  from 
Potter,  and  parted  witb  bis  money  to  tbe  agent,  to  be  by  him 
applied  upon  tbat  purchase.  Tbe  case  becomes  more  than  a 
mere  agency.  It  becomes  one  in  which  tbe  agent  is  intrusted 
with  tbe  principal's  money,  to  be  expended  for  a  specific  pur- 
pose. Tbe  agent  takes  tbe  fund  in  trust,  to  appropriate  it  to 
tbe  directed  purchase.  Whether  be  did  so  actually  appropriate 
it,  Marvin  does  not  know  from  any  proof,  evidence,  or  voucher. 
Brooks  bas  said  so  in  bis  unsworn  account  rendered,  and  tbat 
is  all.  Marvin  bas  been  forced  to  stand  in  tbe  litigation  witb 
the  burden  on  himself  of  showing  a  misappropriation  by 
Brooks.  He  bas  never  been  allowed  the  right  of  requiring 
Bix)oks  to  prove  bow,  and  in  wbat  manner,  he  performed  tbe 
trust  duty  assumed.  Had  be  a  right  to  demand  tbat  remedy, 
and  by  an  accounting  shift  so  much  of  the  burden  of  proof  to 
tbe  agent,  and  require  him  to  show,  by  competent  evidence, 
wbat  became  of  tbe  money  confided  to  his  care  ?  It  is  best, 
perhaps,  before  answering  this  question,  to  follow  the  trans- 
action to  its  close,  and  understand  it  in  all  its  scope.  There  was 
some  difficulty  in  making  up  tbe  balance  of  tbe  purchase-money 
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to  meet  the  expected  draft.  Mifflin,  who  was  to  furaish  $15,000 
upon  the  Brooks  half,  was  slow,  and  Marvin  deposited  $38,500 
to  meet  the  expected  draft,  having  been  requested  by  Brooks 
to  see  that  the  funds  were  supplied.  Before  the  draft  arrived 
the  $15,000  was  deposited,  and  replaced  so  much  of  the  sum 
provided.  The  draft  came.  It  was  drawn  by  Brooks  upon 
the  Exchange  Bank,  and  payable  to  the  order  of  Darling  &  Co. 
But  the  latter  were  not  the  vendors.  The  answer  alleges  that 
they  were,  but  every  telegram  and  letter  of  Brooks  asserts  the 
contrary ;  his  statement  of  account  shows  Darling  &  Co.  fur- 
nishing part  of  the  down  payment,  to  be  paid  to  Potter  on  the 
Brooks  and  Marvin  purchase ;  and  the  referee  correctly  finds 
that  Brooks  bought  of  Potter  "  through  Darling  &  Co."  It  is 
quite  probable  that  the  vendor,  when  trusting  this  firm  with 
possession  of  the  securities,  held  them  responsible  for  the  pur- 
chase-money, but  when  they  received  it  on  the  draft  they  took 
it,  not  as  the  vendors,  but  for  and  in  behalf  of  Brooks,  and  by 
his  dii'ection,  and  for  the  purpose  to  which  Brooks  was  bound 
to  apply  it.  So  that  the  transaction  was  in  legal  effect  again 
that  Brooks  was  intrusted  with  Marvin's  money,  to  be  by  him 
"  through  Darling  &  Co.,"  appropriated  to  the  payment  of  the 
vendor. 

But  attached  to  the  draft  were  the  securities.  The  stock- 
note  and  Ontario  shares  were  not  among  them  ;  and  it  is  said 
Marvin  paid  his  money  for  precisely  what  was  delivered,  and 
knew  exactly  what  he  was  getting  for  his  payment.  But  that 
is  not  true,  for  two  reasons.  The  draft  was  dated  October  4, 
and  paid  the  next  day.  Four  days  earlier  Brooks  had  written 
"  I  will  collect  the  $28,000  note,"  and  under  date  of  October 
2,  Brooks  had  added  to  the  order  which  he  sent  Marvin  for 
the  latter's  share  of  stock  and  bonds,  the  statement  ^^  Potter  is 
to  furnish  note  and  Ontario  stock."  Marvin  had  a  right,  there- 
fore, to  assume  that  he  was  paying  his  money  for  something 
more  bought  than  was  delivered,  and  directing  the  bank  to 
pay,  expressly  reserved  his  right  as  against  other  parties  to 
demand  the  balance  of  his  purchase.  It  seems  to  us,  therefore, 
beyond  reasonable  question  that  Brooks  was  the  agent  of  Mar- 
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vin  to  purchase  for  him  of  Potter  the  one-half  of  the  Ward 
interest,  whatever  that  in  fact  might  prove  to  be  beyond  what 
was  certainly  known ;  that  the  agent  was  to  pay  for  such  half 
precisely  what  he  himself  paid  for  the  remaining  half  but  not 
to  exceed  $26,000;  that  the  agent  was  intrusted  with  the 
money  of  the  principal  to  be  used  in  effecting  such  purchase ; 
and  that  whether  he  so  applied  the  whole  of  it,  and  what  the 
securities  bought  really  were,  the  agent  accurately  knew  and 
could  readily  explain,  while  the  principal  could  not  know,  ex- 
cept as  the  result  of  investigation  and  inquiry.  We  think  such 
a  case  justifies  a  resort  to  equity  and  a  decree  for  an  accoimting. 
The  basis  and  extent  of  the  equitable  jurisdiction  over  matters 
of  account  appears  to  have  been  seldom  considered  in  our 
courts,  but  often  discussed  in  the  English  authorities.  We  have 
been  referred  to  many  of  these,  but  they  seem  to  us  not 
harmonious,  and  occasionlly  difficult  to  reconcile.  {Phillips  v. 
PhUMpSy  9  Hare,  471 ;  Binwiddie  v.  Badley^  6  Ves.  139 ; 
Mackenzie  v.  Johnetoriy  4  Mad.  374  ;  King  v.  Rossett,  2  Y.  & 
Jerv.  33  ;  Massey  v.  Banner ^  4  Mad.  416  ;  Padwick  v.  Rvrsty 
18  Beav.  675  ;  Navvlshaw  v.  Brownrigg^  2  DeG.,  M.  &  G. 
441 ;  Makepiece  v.  Rogere^  11  Jur.  N.  S.  314 ;  Barry  v.  Stevens, 
31  Beav.  258  ;  Foley  v.  JSUly  2  H.  of  L.  Cas.  28  ;  Moxon  v. 
B^nghty  L.  R.,  4  Oh.  App.  Cas.  292.)  The  best  considered  review 
of  the  authorities  puts  the  equitable  jurisdiction  upon  three 
grounds,  viz.:  The  complicated  character  of  the  accounts ;  the 
need  of  a  discovery,  and  the  existence  of  a  fiduciary  or  trust  re- 
lation. (1  Story's  Eq.  Jur.,  §  459,  and  note  5.)  The  necessity 
for  a  resort  to  equity  for  the  first  two  reasons  is  now  very  slight, 
if  it  can  be  said  to  exist  at  all,  since  a  court  of  law  can  eend  to  a 
referee  a  long  account,  too  complicated  for  the  handling  of  a 
jury,  and  furnishes  by  an  examination  of  the  adverse  par<-y  be- 
fore trial,  and  the  production  and  deposit  of  books  and  papers, 
almost  as  complete  a  means  of  discovery  as  could  be  furnished 
by  a  court  of  equity.  But  the  jurisdiction  of  the  latter  court 
over  trusts  and  those  fiduciary  relations  which  partake  of  that 
character  remains,  and  in  such  cases  the  right  to  an  accounting 
seems  well  established.  But  the  existence  of  a  bare  agency  is 
not  sufficient.    If  it  was,  it  would  draw  into  equity  every  case 
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of  bailment  in  which  an  account  existed.  In  Moxon  v.  Bright 
{supra\  it  was  said  that  there  are  "mimerous  cases  showing 
that  where  the  relation  of  principal  and  agent  had  imposed  a 
trust  upon  the  agent,  the  court  would  entertain  a  bill  for  an 
accounting,  and  the.  only  diflBculty  was  in  determining  what 
constituted  this  species  of  trust."  In  JPbley  v.  Hill  {8upra\ 
the  question  arose  over  that  sort  of  relation  which  exists  as  be- 
tween a  banker  and  his  depositor,  and  it  was  held  to  be  merely 
that  of  debtor  and  creditor.  The  court  added,  however,  that 
as  between  principal  and  factor  the  equitable  jurisdiction 
attached,  because  the  latter  partook  of  the  character  of  a  trustee, 
and  that  "  so  it  is  with  regard  to  an  agent  dealing  with  any 
property  *  *  and  though  he  is  not  a  trustee  according  to 
the  strict  technical  meaning  of  the  word,  he  is  qucuti  a  trustee 
for  that  particular  transaction,"  and,  therefore,  equity  has  juris- 
diction. Something  to  the  same  general  purport  was  said  in 
this  court.  {Marston  v.  Oould^  69  N.  Y.  225.)  An  account 
ing  is  always  proper  in  cases  of  partnership,  yet  where  the 
parties  were  not  partners,  but  the  relation  existing  was  that  of 
a  qtLcm  partnership,  and  the  position  of  the  party  sued  involved 
"the  same  trust,  duties  and  obligations,"  the  right  to  an 
accounting  was  declared.  To  the  same  effect  are  other  author- 
ities. (1  Story's  Eq.  Jur.,  §  463  ;  Shepard  v.  Brown^  4Gif- 
fard,  208 ;  Hemings  v.  Pugh^  id.  456.)  In  this  case  Brooks 
stood  relatively  to  Marvin  as  his  agent  to  purchase  for  him 
one-half  of  the  Ward  interest,  and  when  intrusted  with  Marvin's 
money  to  be  so  applied,  at  a  price  to  be  by  him  determined, 
and  to  cover  the  whole  of  an  unknown  interest,  he  stood  in  a 
fiduciary  relation,  and  became  a  quasi  trustee  of  the  money  in 
his  hands  and  of  the  property  purchased,  and  Marvin  has  the 
right  to  call  him  to  account  in  equity.  The  court,  therefore, 
erred  in  dismissing  the  complaint,  and  in  refusing  to  make  the 
findings  which  would  have  shown  the  agency  and  that  no 
accounting  had  been  had. 

The  judgment  should  be  reversed,  the  reference  discharged 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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David  W.  Baldwin,  Appellant,  v.  John  F.  Moffett  et  al.,  as 
Trustees,  etc.,  et  al.,  BespondeDts. 

S.  execated  certain  bonds  and  a  trust  mortgage  to  secure  the  same  ;  plaint- 
iff took  a  portion  of  said  bonds  at  a  discount  o\  five  per  cent,  under  an 
agreement  that  "sufficient  of  the  sum  advanced  should  be  used  to  pay  a 
prior  mortgage  on  the  premises ;"  this  was  done  and  the  prior  mortgage 
canceled  of  record.  In  an  action  brought  to  foreclose  the  trust  mortgage 
it  was  adjudged  that  plaintiff's  bonds  were  usurious  and  void.  Plaintiff 
thereupon  brought  this  action  asking  to  be  subrogated  to  the  rights  of 
the  prior  mortgagee,  and  to  foreclose  the  prior  mortgage.  Held,  that  as 
plaintiff  had  no  right  of  subrogation  save  under  the  agreement  to  pay  off 
said  mortgage,  and  as  that  was  part  of  and  could  not  be  separated  from 
the  usurious  agreement,  the  action  was  not  maintainable. 

Patterson  v.  BirdsaU  (64  N.  Y.  294).  4istinguished. 

(Submitted  October  22,1883  ;  decided  November  20, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  December  30,  1881,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.     (Reported  below,  26  Hun,  209.) 

This  action  was  brought  to  obtain  a  judgment  reviving  a 
mortgage  upon  certain  premises  formerly  owned  by  defendant 
Wooster  Sherman,  subrogating  plaintifE  to  the  rights  of  the 
mortgagee,  and  for  a  foreclosure  of  said  mortgage. 

The  referee  found  in  substance  the  following  facts :  In  Sep- 
tember, 1875,  said  defendant  Sherman  executed  forty  bonds  of 
$500  each,  bearing  interest,  and  for  the  purpose  of  securing  pay- 
ment thereof,  executed  to  defendants  Moffett  and  Gilderoy,  as 
trustees  for  the  bondholders,  a  mortgage  upon  certain  premises 
owned  by  Sherman,  upon  which  premises  there  was  at  that 
time  a  prior  mortgage  held  by  one  Appleby,  on  which  there 
was  unpaid,  April  1, 1876,  $6,067.89.  Twenty-five  of  these  bonds 
were  sold  and  transferred  by  Sherman  for  full  value.  In 
March,  1876,  Sherman's  agent  sold  and  transferred  to  plaintiff 
the  remaining  -fifteen  bonds  "  upon  the  usurious  agreement  that 
plaintiff  should  have  the  same  at  a  discount  of  five  per  cent 
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from  the  face  value,"  and  that  out  of  the  money  paid  for  said 
bonds  the  agent  should  see  that  Sherman  paid  the  prior  mort- 
gage and  caused  the  same  to  be  discharged  of  record.  Plaint- 
iff gave  to  the  agent  his  check  for  the  amount  of  the  bonds, 
less  the  discount.  The  check,  with  the  bonds,  was  delivered 
to  a  bank  of  which  the  agent  was  president,  who  thereupon 
caused  the  Appleby  mortgage  to  be  paid  and  satisfied,  and  it 
was  discharged  of  record.  The  check  was  then  charged  to 
plaintiff  and  credited  to  Sherman,  who  was  charged  with 
the  amount  paid  on  the  Appleby  mortgage,  and  the  fifteen 
bonds  were  delivered  to  plaintiff.  The  trustees  named  in  the 
mortgage  subsequently  brought  an  action  to  foreclose  the  same, 
the  defense  of  usury  was  interposed  as  to  the  bonds  held  by 
plaintiff,  and  said  bonds  were  adjudged  to  be  usurious  and 
void.  The  referee  found,  as  conclusion  of  law,  that  plaintiff 
was  not  entitled  to  be  subrogated,  and  so  dismissed  the  com- 
plaint. 

MuUin  <&  Griffin  for  appellant.  At  the  time  plaintiff  made 
the  agreement  to  pay  off  the  prior  mortgage  he  was  a  subsequent 
incumbrancer,  and  as  such,  was  entitled  to  maintain  this  action. 
{Patterson  v.  BirdsaU,  6  Hun,  632,  640,  643 ;  64  N.  Y.  298.) 
It  cannot  make  any  difference  with  the  equitable  rights  of  the 
plaintiff  in  this  action,  that  instead  of  paying  his  money  directly 
to  the  holder  of  the  mortgage  he  seeks  to  revive,  he  paid  it  to 
the  mortgagor,  or  his  agent,  under  an  agreement  with  him  that 
he  should  use  it  to  satisfy  the  mortgage  mentioned.  (Jones  on 
Mortgages,  §  874 ;  Greens  v.  Mulbank,  3  Abb.  N.  C.  138, 141.) 
The  bondholders  and  their  representative  in  this  action,  defend- 
ant Moffett,  have  no  rights  or  equities  as  against  the  mortgage 
in  question  superior  to  those  of  Wooster  Sherman,  the  mort- 
gagor. {BarTies  v.  Cumack^  1  Barb.  392 ;  Payne  v.  WiUon^ 
11  Hun,  302  ;  Main  v.  Ames^  Jefferson  Special  Term,  1880, 
1  Barb.  392  ;  Jones  on  Mortgages,  §  878 ;  Patterson  v.  Bird- 
sallj  6  Hun,  641.)  If  a  contract  is  susceptible  of  two  construc- 
tions, one  of  which  will  bring  it  within  the  statute  of  usury,  and 
the  other  without  the  statute^  the  latter  construction  will  be 
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adopted.     {Archibald  v.  Thomas,  3  Cow.  284 ;  Coy7ie  v.  Wea- 
ver, etc.,  8i  N.  Y:  386 ;  1  Chitty  on  Cont  [11th  Am.  ed.]  111.) 

K  D.  Sherman  for  respondents. 

McCartin  9xid  Williams  for  John  Jf^,  JHqfett,  respondent  A 
party  paying  a  moiigage  of  another  can  only  be  subrogated  to  the 
rights  of  the  mortgagee ;  where  the  party  paying  is  surety  for 
the  mortage  debt,  or  where  a  subsequent  incumbrancer  or  pur- 
chaser, in  order  to  save  his  lien  on  the  premises,  is  compelled  to 
pay  the  prior  mortgage.  {Averill  v.  Taylor,  8  N.  Y.  44-51 ; 
Story's  Eq.  Jur.,  §§  635,  1227 ;  Sanford  v.  McLean,  3  Paige, 
117 ;  Banto  v.  Garnw,  1  Sandf.  Oh.  383 ;  Jenkins  v.  Con.  Ins. 
Co.,  12  How.  66-67;  7  Hun,  461.)  The  money  having  been 
paid  with  no  intent,  at  the  time,  to  keep  the  security  on  foot, 
it  was  absolutely  discharged.  (Banto  v.  Garm/>,  1  Sandf.  Ch. 
383;  .Zafarge  v.  Barter,  11  Barb.  159-71-2;  Draper  v. 
Toescott,  29  id.  401.)  Plaintiff  cannot  maintain  this  action, 
because  the  agreement  under  which  the  loan  or  payment  was 
made  was  usurious,  and  he  has  to  rely  on  such  usurious  agree- 
ment in  making  his  case,  and  if  that  agreement  forms  one 
necessary  link  in  the  proof  of  the  case  or  right  to  recover,  he 
must  fail.  {Gregg  v.  Weyman,  4  Cush.  322;  Ricey,  Walling, 
5  Wend.  59.5^-99 ;  Dewitt  v.  Brisha/ne,  16  N.  Y.  508 ;  Palmar 
v.  Pell,  3  Seld.  328;  Schroepd  v.  Coming,  5  Denio,  236; 
Kellogg  v.  Adam^,  39  N.  Y.  31-32.) 

Rapallo,  J.  We  lind  it  impossible  to  separate  the  agree- 
ment that  the  sum  remaining  due  on  the  Appleby  mortgage 
should  be  paid  out  of  the  $6,375  advanced  by  the  plaintiff,  from 
the  usurious  agreement  under  which  the  advance  was  made. 
The  stipulation  as  to  the  application  of  the  money  was  one  of 
the  conditions  upon  which  the  money  was  advanced,  and  was 
part  of  the  same  agreement  by  which  a  discount  of  five  per  cent 
in  addition  to  legal  interest  was  reserved  to  the  plaintiff.  The 
check  of  the  plaintiff  was  given  to  Mr.  Camp  in  payment  for 
the  second  mortgage  bonds  of  Sherman;  at  five  per  cent  dis- 
count, and  it  was  for  the  purpose  of  making  those  bonds  and 
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the  mortgage  given  to  secure  them,  a  first  lien  upon  the  prop- 
erty, that  it  was  stipulated  that  the  balance  due  on  the  Appleby 
mortgage,  which  was  a  prior  lien,  should  be  discharged  with  the 
proceeds  of  the  check.  The  mere  loan  of  the  money  to  Sher- 
man, or  the  simple  purchase  of  the  second  mortgage  bonds, 
without  any  agreement  as  to  the  application  of  the  proceeds, 
would  have  conferred  upon  the  plaintiflF  no  right  of  subrogation, 
even  if  the  proceeds  were  in  fact  used  to  pay  off  the  first  mort- 
gage. The  agreement  that  the  first  mortgage  should  be  paid 
off  with  the  plaintiff's  funds  was,  therefore,  an  essential  part  of 
the  plaintiff's  case,  and  this  agreement  could  not  be  established 
without  resorting  to  the  usurious  agreement  imder  which  the 
plaintiff's  advance  was  made,  the  agreement  having  been  all 
made  at  one  time,  and  being  entire.  The  mere  facts  that  at  the 
time  of  the  advance  the  plaintiff  was  a  subsequent  incumbran- 
cer to  the  amount  of  $750,  and  that  the  first  mortgage  was  past 
due,  and  that  the  money  of  tlie  plaintiff  was  used  to  pay  off  the 
first  mortgage  (if  that  fact  was  in  the  case)  would  not  have  been 
sufficient  to  entitle  the  plaintiff  to  be  subrogated,  for  the  pay- 
ment was  not  made  by  the  plaintiff  to  the  mortgagee,  but  to  the 
mortgagor  or  his  agent,  and  if  it  be  argued  that  the  plaintiff 
constituted  the  mortgagor  his  agent  to  pay  off  the  first  moi't- 
gage,  the  answer  is  that  that  agency  could  not  be  shown  without 
resorting  to  the  usurious  agreement  under  which  the  money 
was  advanced,  and  claiming  through  the  effect  of  that  agree- 
ment. In  the  case  of  Patterson  v.  Birdmll  (6  Hun,  632  ;  S. 
a,  64  N.  Y.  295;  21  Am.  Kep.  609),  this  difficulty  did 
not  exist ;  for  in  that  case  the  subsequent  incumbrancer,  having 
the  right  to  protect  his  own  security,  himself  paid  off  the  first 
incumbrance.  It  was  not  necessar}^,  for  the  purpose  of  estab- 
lishing his  right  of  subrogation,  to  resort  to  any  dealing  between 
him  and  his  debtor.  His  right  of  subrogation  sprang  from  the 
payment  rightfully  made  by  him  to  the  holder  of  the  first  in- 
cumbrance for  his  own  protection,  and  was  complete  without 
reference  to  any  other  dealing,  and  his  taking  a  usurious  secu- 
rity for  his  reimbursement  was  held  not  to  vitiate  the  right  of 
subrogation  which  had  been  thus  acquired.  In  the  present  case 


M    m 

141    866 


86  BowEN  V.  Beck.  [Nov., 

Statement  of  case. 

the  claim  to  subrogation  arises  out  of  the  agreement  between 
the  plaintiff  and  Sherman,  and  cannot  be  established  without 
a  resort  to  that  agreement,  and  as  that  link  fails  by  reason  of 
the  usury,  the  claim  to  subrogation  must  fall  with  it. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Levi  F.  Bowew,  Respondent,  v.  Eobebt  W.  Beck,  Appellant. 

Where  a  convejance  of  real  estate,  purporting  to  be  an  indenture  and 
containing  a  clause  by  which  the  grantee  assumes  and  agrees  to  pay  a 
mortgage  upon  the  lands  conveyed,  has  been  accepted  by  the  grantee,  it 
will,  for  the  purpose  of  a  remedy  against  the  grantee,  be  considered  as 
the  deed  of  both  parties,  and  the  clause  as  a  covenant. 

It  seenis,  the  grantee,  in  a  conveyance  by  deed-poll  containing  a  mortgage 
assumption  clause,  upon  acceptance  of  the  deed,  becomes  bound  as  cove- 
nantor to  pay  the  mortgage. 

(Argued  October  22,  1883;  decided  November  20,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  tlie  fourth  judicial  department,  entered  upon 
an  order  made  January  21,  1882,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  foreclose  a  mortgage  executed  by 
defendant  Murphy. 

The  mortgagor,  in  1863  and  after  the  execution  of  the 
mortgage,  conveyed  a  portion  of  the  mortgaged  premises  to 
defendants  Beck  and  Tucker.  The  conveyance,  which  purported 
to  be  an  "  indenture,"  but  which  was  executed  by  the  grantor 
only,  contained  a  clause  to  the  effect  that  the  conveyance  was 
made  subject  to  said  mortgage,  which  the  parties  of  the  second 
part  assumed  and  agreed  to  pay  as  part  of  the  consideration  of 
the  conveyance.  Said  defendants  were  sought  to  be  charged 
with  any  deficiency.  The  defense  was  that  any  claim  under 
the  assumption  clause  was  barred  by  the  statute  of  limitations. 
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Hansom  <&  Joyce  for  appellant.  PlaintiflF,  not  being  a  party 
to  the  deed,  cannot  maintain  an  action  thereon.  {Spencer  v. 
Meldy  10  Wend.  88;  VanAhtyney.  Van  Slyck,  10  Barb. 
383,  385.)  An  action  upon  the  deed  cannot  be  maintained 
against  the  grantee  ip  a  deed-poll.  (  Goodwin  v.  OiHert,  9 
Mass.  510;  Bowen  v.  BeU^  20  Johns.  338 ;  Rogers  v.  Eagle  F. 
Co.^  9  Wend.  611,  618.)  Although  the  deed  begins  in  form  as 
an  indenture,  still  as  it  purports  to  be,  and  in  fact  is,  only  the 
deed  of  the  grantor,  it  is  a  deed-poll.  (  Gerard's  Titles  to  Eeal 
Estate  [2d.  ed.],  490.)  The  proper  action  in  a  case  like  the 
present  is  assumpsit,  ( Rawson  v.  Copland^  2  Sandf.  Ch.  251, 
255;  Urquhart  v.  Brayton^  12  R.  I.  169;  Foster  v.  AtwateVy 
42  Conn.  244;  Pike  v.  Brown^  7  Cush.  133;  Wilson  v. 
Brechemin^  Brightly  [Penna.  Sup.  Ct.],445 ;  Huffy.  Nicker- 
son,  27  Me.  106 ;  Beim  v.  Vogel,  69  Mo.  529 ;  Gale  v.  JVixon, 
6  Cow.  445 ;  Hinsdale  v.  Humphrey^  15  Conn.  431 ;  Good- 
win  V.  Gilbert,  9  Mass.  510;  Rockford,  etc.,  R.  R.  Co.  v. 
BecheTneier,  72  111.  267;  BenneU  v.  Lynch,  5  B.  &  C.  589; 
Johnson  v.  Muzzy,  45  Vt.  419 ;  Trustees  v.  Spencer,  7  Ohio, 
149.)  The  principle  of  avoiding  circuity  of  action  does  not  afpply 
in  this  case.  {Kowing  v.  Manly,  49  JST.  Y.  192,  202.) 
Murphy's  cause  of  action  against  appellant  accrued  when  the 
bond  become  due  and  remained  unpaid.  {Hume  v.  Hendrick- 
son,  79  N.  Y.  117,  127;  Furnas  v.  Durgin,  119  Mass.  500; 
Jones  on  Mortgages,  §§  769,  770.)  It  is  now  barred  by  the 
statute  of  limitations,  and  cannot  be  revived  by  any  act  of  his, 
nor  can  any  payments  hereafter  made  by  him  be  regarded  as 
paid  for,  or  at  the  request  of,  the  appellant.  (  Woodruff  v. 
Moore,  8  Barb.  171 ;    Wright  v.  Butler,  6  Wend.  288.) 

George  IF.  Bowen  for  respondent.  By  the  covenant  in  the 
deed  from  ^Philip  Murphy,  the  mortgagor,  to  the  appellant 
Beck  and  his  co-defendant  Tucker,  by  which  they  "  assumed 
and  agreed  to  pay  "  the  bond  and  mortgage  of  the  plaintiflF, 
they,  Tucker  and  Beck,  became  personally  liable  to  the  mort- 
gagee and  his  assignee  for  the  payment  of  the  same.  {Burt*  v. 
Beet^s,  24  N.  Y.  178.)     The  deed  from  Murphy  to  Beck  and 
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Tucker  being  under  seal,  the  assumption  bj  the  grantees 
therein  and  their  agreement  to  pay  the  plain  tifiTs  bond  and 
mortgage  was  a  covenant  on  their  part  and  as  binding  on  them 
as  if  they  had  signed  and  sealed  it.  {McRae  v.  Purmort^  16 
Wend.'460,  466;  Thorp  v.  EeohiTc  Coal  Co.,  48  N.  Y.  253; 
Atlantic  Dock  Co.  v.  Zeavitt,  54  id.  85,  40 ;  Trottet*  v.  Hughes^ 
12  id.  74,  78;  Aikin  v.  Vt.  cfe  C.  R.  R.  Co.,  26  Barb.  290, 
298, 299 ;  Spalding  v.  Ilallmhech,  35  ^.  Y.  204,  207  ;  Thomas 
on  Mortgages,  185,  195 ;  Sparkinan  v.  Gaoe,  27  Alb.  L.  J.  33 ; 
Finley  v.  Simson,  2  Zabr.  311 ;  Rubens  v.  Prindle,  44  Barb. 
336,  346 ;  Comstock  v.  Drohan,  8  Hun,  373,  375 ;  TiHotam, 
V.  Boyd,  4  Sandf.  Sup.  Ct.  516,  520.)  Where  land  is  conveyed 
subject  to  a  prior  mortgage  made  by  the  grantor,  who  has  given 
his  bond,  and  which  mortgage  the  grantor  assumes  and  agi^ees 
to  pay,  the  grantee  becomes  the  principal  debtor  and  the  grantor 
a  mere  surety  for  tlie  payment  of  the  bond  debt,  and  on  pay- 
ing the  bond  is  entitled  to  be  subrogated  to  the  position 
of  the  mortgagee.  {Marsh  v.  Pike,  10  Paige,  595 ;  John- 
son  V.  Zink,  52  Barb.  396,  398 ;  Russell  v.  Pistor,  3  Seld. 
171,  174;  Garnsey  v.  Rogers,  47  N.  Y.  233;  Thomas  on 
Mortgages,  186.)  The  parties  are  all  in  court  and  the  judg- 
ment appealed  from,  witliout  circuity  of  action,  which  the  law 
abhors,  produces  precisely  the  same  result  as  if  Murphy  had 
paid  the  bond  and  mortgage,  and  then  brought  his  action 
against  Beck  and  Tucker.  {Marsh  v.  Pike,  10  Paige,  595, 597; 
Cornell  v.  Prescott,  2  Barb.  16  ;  Halsey  v.  Reed,  9  Paige,  446, 
454 ;  Comstock  v.  Drohan,  71  N.  Y.  9 ;  Johnson  v.  Zink,  52 
Barb.  396 ;  Ilunt  v.  Amidon,  4  Hill,  345,  347 ;  Rvbens  v. 
Prindle,  44  Barb.  336-344 ;  Curtis  v.  Tyler,  2  Paige,  432  ; 
Ferris  v.  Crawford,  2  Denio,  595.) 

Andkews,  J.  The  right  of  the  plaintiff  to  recover  in  this 
action  is  not  controverted,  assuming  that  the  clause  contained 
in  the  conveyance  of  February  19,  1863,  from  Philip  Murphy 
to  the  defendants  Beck  and  Tucker,  by  which  the  grantees  as- 
sumed and  agreed  to  pay  the  mortgage  from  Murphy  to  Jack- 
son on  the  land  conveyed,  and  to  which  the  conveyance  was 
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subject,  amounts  to  a  covenant  of  the  grantees  to  pay  the  mort- 
gage. Upon  that  assumption  the  defense  of  the  statute  of 
limitations,  which  is  the  only  defense  to  the  action,  fails.  The 
sole  question  therefore  is  whether  the  defendants,  Beck  and 
Tucker,  can  be  charged  as  upon  a  covenant  to  pay  the  mort- 
gage. We  think  this  point  ought  not  to  be  considered  an  open 
one  in  this  court. 

The  question  as  to  the  effect  of  a  mortgage  assumption  clause 
on  the  part  of  a  grantee  in  a  conveyance  by  deed-poll,  signed 
by  the  grantor  only,  was  considered  in  AUantio  Dock  Co,  v. 
Leavitt  (54  N.  T.  35;  13  Am.  Rep.  556),  and  the  court  by 
Earl,  Commissioner,  expressed  the  opinion  that  a  grantee  in 
such  a  deed  becomes  bound,  upon  acceptance,  as  covenantor  to 
pay  the  mortgage.  The  decision  of  this  point  may  not  have 
been  essential  to  support  the  judgment  in  that  case,  but  the 
question  was  carefully  considered  by  the  court,  and  many  author- 
ities tending  to  sustain  the  conclusion  reached,  were  cited,  as 
well  as  numerous  expressions  of  judges  in  the  courts  of  this 
State,  recognizing  the  doctrine  maintained  in  the  opinion. 

Under  these  circumstances  we  do  not  feel  at  liberty  to  ex- 
amine the  question  de  novo^  even  if  as  an  original  question  we 
might  entertain  doubts  in  respect  to  it.  It  is  admitted  by  Mr. 
Piatt,  who  questions  the  doctrine,  that  up  to  his  time  it  had 
been  accepted  without  scruple  by  the  profession  (Piatt  on  Gov. 
1 1).  It  has  doubtless  been  acted  upon  in  this  fitate,  with  at 
least  the  apparent  sanction  of  our  courts,  and  it  would  produce 
injustice  now  to  reject  it  and  establish  a  difierent  rule. 

We  may  add  in  support  of  the  judgment  in  the  case  now 
before  us  that  the  conveyance  to  Beck  and  Tucker  purports  to 
be  an  indenture  which  according  to  its  proper  signification  is 
a  deed  inter  partes  or  a  mutual  deed.  It  is  said  in  Co.  Litt. 
231  a,  "  an  indenture  is  a  writing  containing  a  conveyance, 
bargain,  contract,  covenants  or  agreements  between  two  or 
more."  And  Sir  Henry  Finch  in  his  Book  on  the  Law,  109, 
speaking  of  the  different  kinds  of  deeds,  says: ''  Indenture  — 
that  which  is  the  mutual  deed  of  both."  The  deed  in  this  case 
was  accepted  by  the  grantees  as  an  indenture,  and  it  does  not 
seem  to  be  contrary  to  principle  to  hold  that  for  the  purpose 
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of  the  remedy  it  shall  be  regarded  as  an  instrument  of  the  cliar- 
acter  expressed  and  as  the  deed  of  both  parties. 

The  cases  in  New  Jersey  accord  with  the  view  taken  in  AU 
Icmtic  Dock  Co.  v.  Leavitt  (supra),  Finley  v.  Simpson  (2  Zab. 
811),  Sparhnan  v.  Gove  (27  Alb.  L.  J.,  33). 

We  think  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


nJ  aSI'    Albert  0.  Thoene,  Kespondent,   v.  'Solomon  Turok     Ap- 
pellant. 

To  conntitute  the  crime  of  larcenj  there  must  be  both  a  trespass  and  a 
felonious  intent;  where  the  owner  of  property,  although  induced  by 
false  pretenses,  parts  with  possession,  intending  to  surrender  absolutely 
his  title  thereto,  it  is  not  larceny. 

A  person  called  at  defendant's  residence  and  falsely  stated  that  certain 
chemical  works,  belonging  to  a  company  of  which  defendant  was  a  di- 
rector,  had  been  destroyed  by  an  explosion ,  and  that  he  had  been  sent 
as  a  messenger  by  the  manager ;  also  that  the  latter  had  neglected  to  pro- 
vide him  with  money  to  pay  his  expenses  back,  and  at  his  request  defend- 
ant gave  him  $5  for  that  purpose.  Defendant,  supposing  plaintiff  to  be 
the  person,  caused  his  arrest  without  a  warrant.  In  an  action  for  false 
imprisonment,  KHd,  that  the  offense  committed,  by  the  pretended  mes- 
senger, was  not  a  larceny,  but  the  obtaining  of  property  by  false  pre- 
tenses, and  so  was  not  a  felony  ;  and  that  the  arrest  was  illegal. 

Loom.is  V.  The  People  (67  N.  Y.  822),  distinguished. 

The  complaint  contained  a  separate  cause  of  action  for  malicious  prosecu- 
tion.  A  motion  by  defendant's  counsel  to  dismiss  the  complaint  as  to 
that  cause  of  action  was  denied;  as  to  it,  however,  the  jury  found  for 
defendant,  but  rendered  a  verdict  for  plaintiff  upon  the  first  cause  of  ac- 
tion. Held^  that  the  denial  of  the  motion,  even  if  erroneous,  could  have 
had  no  injurious  effect,  and  so  was  not  ground  for  reversal. 

(Argued  October  22,  1883  ;  decided  November  20, 1883,) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  January  7,  1882,  which 
affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 
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The  complaint  in  this  action  contained  two  counts,  one  for 
false  imprisonment,  the  other  for  malicious  prosecution. 

The  facts  appearing  are  substantially  as  follows : 

In  the  evening  of  October  29,  1880,  a  person  called  at  the 
defendant's  residence  in  New  York  city, 'stating  that  there  had 
been  an  accidental  explosion  at  the  Bepauna  Chemical  Works 
in  New  Jersey,  whereof  the  defendant  was  a  director ;  that 
he  had  been  sent  as  messenger  to  notify  him  of  this  by  one 
ApoUonio,  the  manager,  who,  in  the  excitement  of  the  mo- 
ment, had  neglected  to  provide  him  with  money  for  expenses; 
that  he  had  not  sufficient  money  to  return  home ;  and  upon  his 
request  defendant  gave  him  $5.  On  November  1,  the  defend- 
ant received  a  telegram  from  ApoUonio,  saying  no  accident 
had  occurred.  The  following  day  ApoUonio  came  to  New 
York,  and  informed  defendant,  after  hearing  a  description  of  the 
person,  that  it  described  exactly  the  plaintiff.  On  November 
3  the  plaintiff  was  arrested  by  a  detective  without  a  warrant, 
and  at  defendant's  request  he  was  confined  at  the  poUce  sta- 
tion until  November  6,  when  he  was  discharged  without  any 
examination.  The  police  court  record  is :  "  Dis.  on  the  evi- 
dence, as  there  was  a  mistake  in  the  identity ; "  which  was 
signed  by  defendant.  This  result  came  from  the  statement  of 
a  fellow  clerk  of  the  plaintiff  in  the  employ  of  WiUiams, 
Black  &  Co.,  that  at  the  time  when  the  interview  was  had  by 
defendant  at  his  residence  with  the  pretended  messenger  the 
plaintiff  was  at  work  in  the  firm's  office. 

The  jury  found  for  plaintiff  as  to  the  first  cause  of  action, 
and  for  the  defendant  as  to  the  second.  The  further  material 
facts  appear  in  the  opinion. 

WUHam  P,  Cfiamhera  for  appeUant.  Where  a  felony  has 
in  fact  been  committed,  and  there  was  reasonable  ground  to 
suspect  the  person  arrested,  a  warrant  is  not  necessary  to  justify 
the  arrest.  (1  Hale's  P.  C.  5,888;  2  Coke's  Inst.  51;  1 
Chitty's  Cr.  L.  15 ;  3  Barb.  Cr.  L.  [2d  ed.]  550 ;  Samuel  v. 
Payne,  Douglas,  359 ;  Bechwith  v.  Philby,  6  B.  &  C.  635 ; 
Haley  v.  J/w?,  3  Wend.  350;  Famam  v.  Feeleyy  56  N.  Y. 
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451.)  The  takiDg  with  felonious  intent,  and  the  trespass  in 
wrongfully  converting  the  property  of  another  are  two  of  the 
distinctive  characteristics  of  larceny.  {People  v.  Callj  1  Denio, 
122  ;  Hildebrand  v.  People,  56  N.  T.  393 ;  Regina  v.  McKall, 
11  Cox's  C.  C.  32 ;  Rex  v.  Murray,  1  Moody's  C.  C.  276 ;  Smith 
V.  Peo2>le,  53  N.  Y.  113 ;  Looniis  v.  People,  67  id.  327.) 
Even  where  the  money  is  voluntarily  delivered  to  the  wrong- 
doer in  faith  that  he,  himself,  will  return  it,  and  thus  some 
credit  is  placed  upon  his  personal  responsibility,  it  is  larceny. 
{Looinis  V.  People,  67  N.  Y.  327  ;  Regina  v.  Homer,  1  Leach, 
305  ;  Rex  v.  Robso?iy  R.  &  E.  0.  C.  413.)  If  money  or  prop- 
erty is  delivered  by  the  owner  to  a  person  for  mere  custody,  or 
charge,  or  for  some  specific  purpose,  the  legal  possession  re- 
mains in  the  owner,  and  a  criminal  conversion  of  it  by  the 
custodian  is  larceny.  {People  v.  McDonald,  43  N.  Y.  64; 
Justices  V.  People,  ex  rd.  Henderson,  90  id.  12;  Whart. 
Cr.  Law  [6th  ed.],  §  813 ;  Collins  v.  Ralli,  20  Hun,  246;  85 
N.  Y.  637;  Zink  v.  PeopU,  6  Abb.  N.  C.  424,  note  413-14; 
Ward  V.  People,  3  Hill,  898.)  To  take  the  offense  out  of  the 
definition  of  larceny,  it  is  necessary  that  the  owner  should 
have  consented  "  to  part  with  the  property  and  not  the  naked 
possession  for  a  special  purpose.''  {Bassett  v.  Spoford,  45  N. 
Y.  391 ;  Weyman  v.  People,  4  Hun,  311;  6  K  Y.  Sup.  Ct. 
698;  62  N.  Y.  623.)  He  must  have  parted  with  possession  of 
his  property  witli  intent  to  pass  the  title  to  the  wrong-doer. 
{Barnard  v.  CampheU,  58  N.  Y.  76.)  Petit  larceny  was  a 
felony  at  common  law.  (4  Blackst.  Com.  99;  1  Hawk.  P. 
C.  chap.  33,  §4;  1  Hall's  P.  C.  43;  Peoples,  Finn,  26 
Hun,  59.)  Prior  to  the  time  this  money  was  taken,  no  statute 
of  this  State  had  changed  the  character  of  the  offense.  {Peo- 
ple V.  Finn,  26  Hun,  59 ;  Ward  v.  People,  3  Hill,  395 ; 
Carpenter  v.  Nixon,  5  id.  262.)  The  Revised  Statutes  do 
not  assume  "  to  define  the  meaning  of  the  term  '  felony '  "except 
when  used  in  a  statute.  {Fassett  v.  Siniih,  23  N.  Y.  257.) 
The  common-law  rule  that  petit  larceny  is  a  felony  has  not 
been  changed  by  the  Revised  Statutes,  and  it  remains  in  force 
as  to  all  questions  controlled  solely  by  the  common  law.    {People 
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V.  McArdle,  1  Wheeler's  Cr.  Gas.  101 ;  People  v.  Adler,  3 
Park.  Cr.  L.  249.)  The  question  of  probable  cause  or  reason- 
able ground  for  suspicion,  whether  it  arises  in  actions  for 
malicious  prosecution  or  false  imprisonment,  is  one  of  law,  un- 
less the  evidence  out  of  which  it  arises  is  conflicting.  {Btims 
V.  :Erben,  40  N.  Y.  466 ;  Bulkley  v.  Ketdtaa,  6  id.  387 ;  Ileyne 
V.  Blair,  62  id.  22 ;  Thaule  v.  Krekeler,  81  id.  428 ;  WaUace 
V.  Mayor,  etc.,  9  Abb.  44 ;  Erlen  v.  LoriUard,  19  N.  T.  302-3; 
Arthur  v.  Oriswold,  55  id.  408.)  Even  if  the  arrest,  without 
a  warrant,  gave  plaintiff  a  technical  cause  of  action,  no  punitive 
damages  were  recoverable.  (  Wallace  v.  Mayor,  9  Abb.  44  ; 
Taylor  v.  Church,  8  N.  Y.  457-460 ;  Littlejohn  v.  Greeley, 
13  Abb.  57;   WiUiams  v.  Garredt,  12  How.  457.) 

Nathaniel  C.  Moak  for  respondent.  Obtaining  money  by 
fake  pretenses  does  not  constitute  a  felony.  (3  R.  S.  [Banks' 
6th  ed.]  948 ;  Ranney  v.  People,  22  l^T.  Y.  413,  416-17  ; 
2  R.  S.  1677,  §  53 ;  2  Edm.  697 ;  Shay  v.  PeopU,  22  N.  Y. 
317  ;  FasaeU  v.  Smith,  23  id.  252  ;  Mowrey  v.  Walsh,  8  Cow. 
238 ;  People  v.  Park,  41  K  Y.  24 ;  Loomis  v.  People,  67  id. 
322,  326,  329.)  No  felony  having  been  committed,  the  arrest 
of  plaintiff  by  defendant,  or  through  his  procurement,  with- 
out a  warrant,  was  illegal,  and  furnished  a  good  cause  of  action 
for  false  imprisonment,  without  regard  to  the  questions  of 
probable  cause  or  reasonable  ground  for  suspicion  against 
plaintiff ;  and  the  court  committed  no  error  in  holding  that  the 
only  question  for  the  jury  on  the  first  cause  of  action  was  one 
of  damages.  {Bums  v.  Erhen,  40  N.  Y.  463,  466, 468  ;  Meyer 
V.  Cla/rk,  41  N.  Y.  Supr.  Ct.  107 ;  People  v.  Pratt,  22  Dun,  300, 
301.)  The  court  will  not  set  aside  a  verdict  on  the  ground 
that  the  damages  are  excessive  unless  it  is  convinced  that  they 
are.  {Coleman  v.  SouthwicK  9  Johns.  45 ;  Gale  v.  N,  Y,  C, 
eic,,  R.  R.  Co.,  13  Hun,  1 ;  Bierbauer  v.  N.  T.  C,  etc.,  R.  R. 
Co,,  15  id.  659.)  It  was  discretionary  with  the  judge  below 
whether  to  grant  or  refuse  a  new  trial  on  this  ground. 
{Cheney  v.  N.  T.  C  <&  E.  R.  R.  R.  Co.,  16  Hun,  415  ;  Zitchut 
V.    TreadweU,   18  Alb.   L.  J.   39.)     Although  the  General 
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Term  has  power  to  review  such  discretion,  still  it  will  not 
interfere  therewith  unless  it  clearly  appears  to  have  been  arbi 
trarily  exercised.  {Cheney  v.  JSf.  T.  €,  Js  H.  R.  R,  R,  Co.^  16 
Hun,  415.)  This  court  cannot  review  the  question  of  excessive 
damages.  {MetcaJf  v.  Baker,  57  N.  Y.  662 ;  Gale  v.  N.  Y. 
a  db  II.  R.  R.  R.  Co.,  76  id.  594 ;  Oldjield  v.  ^V.  Y.  c&  B. 
R.  R.  Co. J  14  id.  310,  319,  321 ;  Young  v.  Dows,  30  id. 
134 ;  Van  Schaick  v.  Third  Ave.  R.  R.  Co.,  38  id.  353 ; 
Oatrander  v.  Fellows,  39  id.  350 ;  Standard  Oil  Co.  v.  Ama- 
zon Ins.  Co.,,79  id.  510.) 

Miller,  J.  The  complaint  in  this  action  alleges  two  causes 
of  action.  First,  for  false  .imprisonment  in  procuring  j^laint- 
iff's  arrest  without  a  warrant  for  the  alleged  offense  of  steal- 
ing and  carrying  away  money  of  this  defendant  by  trick  and 
device ;  Second,  for  malicious  prosecution  in  preferring  a  charge 
for  the  same  offense. 

There  was  suflBlcient  proof  upon  the  trial  to  establish  the  fact 
that  the  plaintiff  was  illegally  arrested  without  a  warrant,  and 
we  think  there  was  no  error  in  the  refusal  of  the  judge  to  dis- 
miss the  complaint  as  to  this  cause  of  action.  The  motion  to 
dismiss  was  based  upon  the  ground  that  a  felony  had  been  com- 
mitted, and  that  there  was  reasonable  ground  to  suspect  that 
the  plaintiff  was  the  guilty  party,  and  under  these  circumstances 
that  no  warrant  was  necessary  to  make  the  arrest.  The  evi- 
dence showed  that  the  defendant  was  a  director  in  the  Re- 
pauno  Chemical  Works  situate  in  New  Jersey ;  that  a  person, 
whom  he  supposed  was  the  plaintiff,  came  to  the  defendant's 
house  in  New  York  and  represented  that  he  had  been  sent 
there  by  the  superintendent  of  the  works  to  inform  him  that  the 
glycerine  factory  at  the  works  had  exploded,  destroying  the 
lives  of  two  men  and  the  factory  also;  he  stated  that  he  had  not 
received  money  enough  to  pay  his  expenses  and  that  he  re- 
quired $4  or  $5  to  take  him  back,  and  defendant,  believing 
his  statement,  gave  him  $5  to  pay  his  expenses.  The  stat^ 
ment  made  to  defendant  was  false,  and  the  defendant,  caused 
plaintiff 's  arrest  in  consequence  thereof.     The  appellant  claims 
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that  the  offense  was  larceny,  and  that  the  money  was  taken  from 
the  defendant  with  a  felonious  intent  and  converted  to  his  own 
use  by  the  plaintiff.  To  constitute  the  crime  of  larceny  there 
must  be  a  trespass  committed  and  a  felonious  intent,  and  with- 
out these  elements  no  such  offense  can  be  made  out.  We  think 
that  the  offense  proven  was  not  one  of  larceny,  but  merely  one  of 
false  pretenses,  and  came  within  the  provisions  of  section  58,  3 
Kevised  Statutes  (6th  ed.),  page  948,  which  declares  that "  every 
person  who,  with  intent  to  cheat  or  defraud  another,  shall  design- 
edly, by  color  of  any  false  token  or  writing,  or  by  any  other  false 
pretense,  *  *  *  obtain  from  any  person  any  money  * 
*  *  upon  conviction  shall  be  punished,"  etc.  In  Fassett  v. 
Smith  (23  N.  Y.  252)  it  was  held  that  a  violation  of  the  pro- 
visions of  the  statute  cited  was  not  a  felony  either  at  common 
law  or  under  the  statute.  The  distinction  which  exists  between 
larceny  and  false  pretenses  is  a  very  nice  one,  but  no  case  has 
gone  to  the  extent  of  holding  that  money  obtained  in  the  man- 
ner and  under  the  circumstances  shown  in  this  case  constitutes 
the  crime  of  larceny.  The  money  here  was  voluntarily  parted 
with  by  the  owner  for  the  purpose  of  being  expended  in  the 
payment  of  the  expenses  of  the  person  who  obtained  it.  It 
was  not  to  be  kept  for  the  benefit  of  the  owner  or  to  be  re- 
turned to  him,  and  no  right  was  retained  to  the  same.  The 
most  that  can  be  said  as  to  the  owner's  right  to  the  money  is 
that  there  was  a  promise  to  pay  back  to  him  the  same  amount. 
It  was  procured  by  direct  artifice  or  device  within  the  statute, 
and  no  trespass  was  committed  against  the  owner.  Neither 
can  it  be  said,  we  think,  that  in  law  there  was  an  animais  fu- 
randi  on  the  part  of  the  person  procuring  the  money.  The 
case  of  Loomia  v.  People  (67  N.  T.  322;  23  Am.  Rep.  123) 
is  relied  upon  by  the  counsel  of  both  sides,  but  we  think  it 
falls  far  short  of  holding  that  the  obtaining  of  money  upon 
a  false  representation,  with  an  absolute  surrender  of  the  title  to 
the  same,  constitute  the  crime  of  larceny.  In  that  case  the 
money  was  parted  with  for  a  specific  purpose  and  without  any 
intention  of  parting  with  the  title  to  the  same.  It  is  there  laid 
down  that,  ^'  even  although  the  owner  is  induced  to  part  with 
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his  property  by  fraudulent  means,  yet  if  he  actually  intends  to 
part  with  it  and  delivers  up  possession  absolutely,  it  is  not  lar- 
ceny ; "  and  further  it  is  said  "  it  will  be  observed  tliat  the  inten- 
tion of  the  owner  to  part  with  his  property  is  the  gist  and  es- 
sence of  the  oflFense  of  larceny  and  the  vital  point  upon  which 
the  crime  hinges  and  is  to  be  determined."  Within  the  rule  laid 
down  it  is  apparent  that  there  was  an  intention  to  part  abso- 
lutely with  the  money  in  the  case  at  bar,  and  it,  therefore,  can- 
not be  claimed  that  the  case  cited  sustains  the  position  con- 
tended for  by  the  appellant's  counsel.  In  the  case  last  cited  it 
is  stated  that  if  a  person  animus  furandi  avail  himself  of  the 
temporary  possession  of  property,  ol)tained  by  consent  for  a 
special  purpose,  to  convert  the  property  in  the  thing  to  himself 
and  defraud  the  owner  thereof,  he  certainly  has  not  the  consent 
of  the  owner.  This  has  no  application  to  a  case  where  the 
property  has  been  parted  with  absolutely,  as  is  the  fact  here. 

In  the  other  cases  cited  by  the  appellant 's  counsel  there  was 
a  temporary  parting  with  the  property  for  some  specific  purpose 
and  they  are  not  directly  in  point. 

As  no  larceny  was  committed  it  is  not  necessaiy  to  consider 
the  question  as  to  whether  petit  larceny  is  a  felony. 

The  refusal  of  the  court  to  dismiss  the  complaint  as  to  the 
second  cause  of  action  was  not,  in  view  of  all  the  facts,  such  a 
ground  of  error  as  would  authorize  a  reversal  of  the  judgment. 

•In  this  respect  the  judge  left  it  for  the  jury  to  say  whether 
there  was  probable  cause,  and  he  charged  them  "  that  if  they 
believed  that  Mr.  Turck  was  under  the  honest  supposition  that 
this  was  the  culprit  who  had  taken  his  money,  and  it  was  a 
reasonable  supposition,  that  it  was  such  a  conviction  that  a  man 
of  ordinary  prudence  would  have  entertained,  and  that  there 
was  reason  and  probable  cause  for  Mr.  Turck 's  supposing  that 
this  was  the  culprit,  that  would  be  the  end  of  the  plaintiff 's 
action  as  to  the  second  cause  of  action."  We  think  that  as  the 
second  cause  of  action  was  distinct  from  the  first,  the  jury 
could  not  have  been  prejudiced  by  the  submission  of  the  same 
to  them  in  the  form  in  which  it  was  presented  by  the  judge, 
and  that  its  dismissal  would  not  have  aided  the  defendant  in 
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reference  to  the  first  cause  of  action.  The  jury  having  found 
in  favor  of  the  defendant  in  reference  to  this  branch  of  the 
case,  it  may  be  assumed  that  they  disregarded  all  matters  re- 
lating to  the  second  cause  of  action  in  disposing  of  the  first. 

By  their  verdict  they  found  no  want  of  probable  cause  in 
making  the  charge  and  that  it  was  not  made  with  a  malicious 
intent,  and  it  would  be  going  very  far  to  hold  that  they  per- 
mitted either  of  these  questions  to  influence  their  verdict  in  ref- 
erence to  the  first  cause  of  action.  They  were  merely  called 
upon  under  the  judge 's  charge  to  assess  the  damages  as  to  the 
first  cause  of  action,  if  they  found  the  second  was  not  sustained, 
and  it  is  not  apparent  how  any  injury  could  have  accrued  to 
the  defendant  by  the  refusal  of  the  judge  to  dismiss  the  com- 
plaint upon  the  ground  referred  to.  It  being  manifest  that 
the  jury  could  not  have  been  prejudiced  even  if  the  judge  erred 
in  regard  to  the  motion  to  dismiss  the  complaint  as  to  the  sec- 
ond cause  of  action,  we  are  not  called  upon  to  reverse  the  judg- 
ment upon  that  ground. 

In  regard  to  the  damages  the  case  does  not  disclose  that  any 
point  was  made  as  to  the  right  of  the  plaintiff  to  recover  for 
punitive  or  exemplary  damages  and  it  is  not  presented  by  any 
exception  upon  the  trial.  This  court  has  no  authority  to  re- 
view the  question  as  to  excessive  damages,  and  we  are,  therefore, 
not  called  upon  to  determine  whether  the  damages  recovered 
by  the  plaintiff  were  larger  than  were  warranted  by  the  testi- 
mony. 

There  was  no  error  on  the  trial  and  the  judgment  should  be 
afSrmed. 

All  concur. 

Judgment  afiirmed. 

SiCKBLS  —  Vol.  XTJX.        18 
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WiLLLAM  R.  Welling,  Appellant,   v.  Gilbert  D.  RybrsoNj 

Eespondent. 

Gilbert  D.  Rtbrson,  Respondent,  v.  William  R.  Welling, 

Appellant. 

The  rale  that  one  who  has  parchased  and  received  a  conveyance  of  a 
portion  of  mortgaged  premises  may  reqaire  that  all  of  the  balance  shall 
first  De  sold  to  satisfy  the  mortgage,  before  resort  shall  be  had  to  his  por- 
tion, applies,  although  part  of  the  residue  is  situated  in  another  State 

J.  executed  a  mortgage  upon  his  farm,  a  portion  of  which  was  situated  in 
this  State,  the  residue  in  New  Jersey;  he  subsequently  conveyed  to  R. 
five  acres  of  that  portion  situate  in  this  state,  and  thereafter  executed 
another  mortgage  upon  the  whole  farm.  The  owner  of  the  two  mort- 
gages commenced  foreclosure  suits,  one  in  this  State  to  foreclose  the  first 
mortgage,  another  in  New  Jersey  to  foreclose  both.  In  the  first  suit 
judgment  was  rendered,  directing  sale  of  the  land  in  this  State,  without 
reference  to  that  in  New  Jersey,  and  providing  that  the  portion  not  sold 
to  R.  should  be  first  sold.  Pending  proceedings  to  enforce  the  judgment, 
the  grantee  of  R.  tendered  to  the  plaintiff  in  the  foreclosure  suit  the 
amount  due  on  his  mortgage^  with  costs,  and  demanded  an  assignment 
of  the  mortgage,  or  a  release  of  his  land,  which  was  refused.  In  an 
action  brought  to  compel  such  assignment,  ?ield,  that  said  grantee  was 
entitled  to  the  relief  sought;  and,  it  appearing  that  the  two  foreclosure 
judgments  had  been  executed  by  sale  of  all  the  farm,  save  that  sold  to 
R.,  and  that  the  amount  realized  therefrom  was  more  th9.n  sufficient  to 
pay  the  first  mortgage,  with  all  costs  of  foreclosure  and  sale,  that  R's 
gsantee  was  entitled  to  have  his  land  released  and  discharged  from  any 
liability. 

(Argued  October  18, 1883  ;  decided  November  20,  1883.) 

These  are  appeals,  one  in  each  of  the  actions  above  entitled. 
In  the  first  action  the  appeal  is  from  an  order  of  the  General 
Term  of  the  Supreme  Court,  in  the  second  judicial  depart- 
ment, made  December  12,  1881,  which  affirmed  an  order  of 
Special  Term,  directing  that  upon  payment  by  defendant,  Rjer- 
son,  of  the  amount  due  upon  the  bond  and  the  mortgage,  to  fore- 
close which  the  action  was  brought,  and  of  the  foreclosure  costs, 
plaintiff  assign  said  bond,  mortgage  and  judgment  to  Ryerson, 
and  that  the  latter  be  subrogated  to  all  the  rights  of  the  plaintiff. 
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The  appeal  in  the  action  secondly  above  entitled  is  from  a 
judgment  of  said  General  Term,  entered  upon  an  order  made 
December  12,  1881,  which  affirmed  a  judgment  in  favor  of 
the  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.  The  judgment  gave  substantially  the  same 
right  of  subrogation  as  was  given  by  the  order. 

Upon  the  first  application  for  the  order  it  was  denied  with- 
out prejudice  to  the  right  of  Ryerson  to  bring  an  action 
to  obtain  the  relief  sought.  The  action  in  his  behalf  was 
thereupon  commenced.  Afterward  a  reargument  of  the  mo- 
tion was  directed,  and  upon  the  reargument  the  motion  was 
granted,  the  order  declaring  that  nothing  therein  contained 
should  prejudice  or  affect  the  action. 

The  material  facts  are  stated  in  the  opinion. 

Theodore  F.  Miller  for  appellant.  Where  tlie  senior  and 
junior  liens  are  not  co-extensive,  equity  requires  the  senior  to 
dispose  first  of  the  fund  not  covered  by  the  junior  lien,  and  to 
resort  only  to  the  fund  of  the  latter  in  c<ise  of  a  deficiency.  {Lanay 
V.  Aiholy  2  Atk.  446 ;  Oibson  v.  Seagrim,  20  Beav.  614 ;  iV^.  1, 
cfe  N.  t/.  Steamboat  Co.  v.  Jersey  Co.j  Hopkins'  Ch.  522.)  Where 
it  works  an  injustice  to  the  senior  incumbrancer,  the  court  will 
not  direct  subrogation,  or  direct  a  sale  in  the  inverse  order  of 
alienation.  (Sheldon  on  Subrogation,  69;  Woolcocksv.JIartj 
1  Paige,  185 ;  Herriman  v.  SkiUman,  33  Barb.  378.)  The 
rule  requiring  the  holder  of  a  lien  on  two  funds,  where  another 
party  has  a  lien  on  one  only,  to  exhaust  his  remedy  first  against 
the  fund  upon  which  there  is  only  one  lien,  must  be  applied 
even  where  the  fund  upon  which  the  single  Hen  rests  is,  in 
whole  or  in  part,  in  another  State.  {N.  Y.  <&  N.  J.  Stewmhoat 
Co.  V.  Jersey  Co,,  Hopkins'  Ch.  625-632.)  The  appellant's 
rights  under  his  second  and  third  mortgages  are  the  same  as  if 
Jeffere  had  made  them  to  a  stranger,  and  the  stranger  were  now 
asserting  them.  {Cornell  v.  Woodruff,  77  N.  Y.  203 ;  Ten 
Eyck  V.  Craig,  62  id.  421.)  A  person  claiming  subrogation 
must  have  superior  equities.  {Harriahurg  B^k  v.  German,  3 
Penn.  300 ;  2  Bouv.  Law  Diet.  656.)    Subrogation  has  never 
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been  granted  where  it  interferes  with  the  rights  of  others. 
{Banto  V.  Oarmo,  1  Sandf .  Ch.  383.)  Nor  where  it  interferes 
witli  equities  of  the  creditor  against  whom  it  is  claimed. 
{Gr\M>8  V.  Wysor,  21  Alb.  L.  J.  617.)  The  tender  was  in- 
sufficient  as  it  included  only  the  amount  due  on  the  first  mort- 
gage and  the  costs  of  the  New  York  suit.  {Enright  v.  Hvh- 
hardj  34  Comi.  197.)  The  recording  of  the  deed  in  New  York 
did  not  affect  the  rank  or  lien  of  the  second  mortgage  as  such 
in  New  Jersey.  The  recording  acts  are  State  laws,  and,  as  such, 
have  no  extraterritorial  force.  ( W.  U.  Tel.  Co.  v.  KUder- 
hmLse,  87  N.  Y.  430 ;  Vaai  Voarhis  v.  BrintnaU,  86  id.  18-29.) 
To  entitle  one  creditor  to  be  subrogated  to  the  right  of  another 
creditor,  the  former  must  have  satisfied  the  latter  his  demand 
in  full,  so  as  to  relieve  him  of  trouble,  expense  and  work. 
{Carter  v.  Neal^  24  Ga.  346;  Sheldon  on  Subrogation,  75.) 
Welling's  second  mortgage  was,  as  to  New  York  lands,  a  lien 
prior  to  the  Ryerson  deeds,  for  the  latter  were  not  properly 
acknowledged,  and  were  not  entitled  to  record.  {Fryer  v. 
RockefdUrr,  63  N.  Y.  268 ;  MUler  v.  Link,  2  T.  &  C.  86 ;  3  R. 
S.  [7th  ed.]  2217,  §  9 ;  id.  2218,  §  15.)  Public  policy  and  the 
provisions  of  the  statute  require  that  no  instrument  affecting 
realty  should  be  recorded  unless  the  officer  certifies  either  that 
he  knows  the  party,  or  is  satisfied  by  evidence.  The  court  will 
take  judicial  notice  of  the  fact.  {Troup  v.  Haighi,  Hopkins' 
Ch.  305  ;  Fryer  v.  BockefeUer,  63  N.  Y.  273 ;  Jackson  v. 
(xumaery  2  Cow.  552 ;.  Duval  v.  CowenJioveny  4  Wend.  561 ; 
Merriam  v.  Haraen,  4  Edw.  Ch.  70 ;  West  Point  Iron  Co,  v. 
Beymert,  45  N.  Y.  703 ;  Camamdaigua  Academy  v.  McKeck- 
niey  19  Hun,  62 ;  Jackson  v.  Livifigstoney  6  Johns.  149  ;  Bitter 
V.  TF^^A,  58  N.  Y.  627.) 

Henry  Bacon  for  respondent.  The  defendant  was  entitled 
to  redeem  his  land,  and  after  paying  plaintiff's  debts,  to  have 
an  assignment  of  and  be  subrogated  to  all  the  rights  of  plaint- 
iff under  his  first  mortgage.  {Hayes  v.  Ward,  4  Johns.  Ch. 
123 ;  MaUhews  v.  Aikin,  1  N.  Y.  595  ;  Edson  v.  IHOaye,  17 
id.  158 ;  Barnes  v.  Mott,  64  id.  397 ;  Cole  v.  Malcolm,  66  id. 
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363 ;  Fro8t  v.  Tankers  S'v'ffs  Rk,  70  id.  553 ;  Twomhly  v. 
Cassidy,  21  Hun,  277 ;  AveriU  v.  Tayl<yf*,  8  N.  Y.  44.)  The 
fact  that  the  other  mortgages  were  given  after  the  deed  to  de- 
fendant, and  are  not  liens  upon  his  land,  can  in  no  way  affect 
the  defendant's  right  to  redeem  or  be  subrogated.  {McLea/n 
V.  To7npktnSy  18  Abb.  24 ;  Nat  E*k  of  Lansinghurgh  v.  SiUi- 
man^  65  N.  Y.  475.)  In  order  that  a  decision  should  become 
res  ddjvMcata^  so  as  to  be  a  bar  to  a  subsequent  proceeding  or 
action,  it  must  be  shown,  by  the  party  insisting  upon  such  de- 
cision, that  the  record  of  the  former  suit  includes  the  matters 
alleged  to  have  been  determined.  {CampbeU  v.  Butts ^  3  N. 
Y.  173 ;  Boon  v.  Moss^  70  id.  465.)  Under  the  circumstances 
the  order  appealed  from  was  no  bar  to  this  action.  The  plaint- 
iff had  the  right  to  commence  such  an  action  instead  of  making 
a  motion  in  the  original  action.  {Johnson  v.  Zink^  51  N.  Y. 
338.)  Plaintiff  having  alleged  the  due  acknowledgment  of  the 
deeds,  and  defendant  not  having  denied  it,  that  fact  is  to  be 
taken  as  true  in  this  action.  (Code,  §  522 ;  Meeker  v.  Wright^ 
76  N.  Y.  262.)  That  these  deeds  were  duly  acknowledged  is 
res  adjvdicata  between  these  parties.  {Dema/rest  v.  Darg^  32 
N.  Y.  281 ;  Kingsland  v.  Spalding,  3  Barb.  Ch.  341.)  It  is 
not  necessary  that  the  acknowledgment  should  follow  the  exact 
language  of  the  statute,  so  long  as  it  substantially  complies  with 
its  requirements.  {Jackson  v.  Livingston,  6  Johns.  149  ;  Bit- 
ter  V.  Worthy  58  K  Y.  627.)  The  fact  that  the  deed  of  Ryer- 
8on  to  the  respondent  was  not  recorded  until  after  the  defend- 
ant's subsequent  mortgages  had  been,  does  not  affect  the  ques- 
tion in  issue  here.  {Frost  v.  Yonkers  S*v*gs  B^k,  70  W.  Y. 
552  ;  Vandercook  v.  Cohoes  S^v^gs  Inst,  5  Hun,  641  ;  Hooker 
V.  Pi^ce,  2  Hill,  650 ;  Woody.  Chopin,  13  N.  Y.  509 ;  Greene 
V.  Deal,  4  Hun,  703;  Page  v.   Waring,  76  K.  Y.  463.) 

Eakl,  J.  On  the  23d  day  of  March,  1871,  George  Jeffers 
was  the  owner  of  a  farm  consisting  of  about  five  hundred 
acres  of  land,  a  portion  of  which  was  situated  in  the  county  of 
Orange,  in  this  State,  and  the  remainder  in  the  adjoining  State 
of  New  Jersey;  and  on  that  day  he  executed  a  mortgage  upon 
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the  whole  of  the  land  to  secure  the  payment  of  $15,000,  which 
was  recorded  in  Orange  county  on  the  same  day.  On  the  Slst 
day  of  March,  1876,  he  conveyed  to  John  F.  Eyerson  about  five 
acres  of  that  portion  of  the  land  which  was  within  Orange 
county,  by  a  deed  dated  on  that  day  and  recorded  in  that 
county  on  the  26th  day  of  May  thereafter,  and  on  the  same  day 
that  grantee  conveyed  the  feame  land  to  his  son,  the  present 
respondent.  On  the  26th  day  of  April,  1876,  Jeffers  executed 
another  mortgage  upon  the  whole  farm  to  secure  the  payment 
of  $4,600,  which  was  recorded  in  Orange  county  on  the  29th 
day  of  May  thereafter.  Welling,  the  present  appellant,  became> 
by  assignment,  the  owner  of  these  two  mortgages,  and  there- 
after, October  9,  1877,  he  took  from  Jeffers  another  mortgage 
upon  the  same  fann,  excepting  the  portion  thereof  conveyed  to 
Ryerson  as  above  stated,  to  secure  the  payment  of  the  sum  of 
$4,400,  which  was  also  recorded  in  the  county  of  Orange. 

In  June,  1880,  Welling  commenced  foreclosure  proceedings 
by  suits  both  in  New  York  and  New  Jersey.  The  New  York 
suit  was  to  foreclose  the  first  mortgage,  Ryerson  being  made 
one  of  the  defendants,  and  on  the  29th  day  of  September,  1880^ 
a  judgment  was  rendered  therein  directing  the  sale  of  the  lands 
situated  within  this  State,  without  reference  to  the  New  Jersey 
lands,  and  providing  that  the  land  not  conveyed  to  Ryerson 
should  be  first  sold,  and  that  his  land  should  be  sold  only  in 
case  the  other  land  should  not  sell  for  enough  to  satisfy  the 
judgment  and  costs.  The  New  Jersey  suit,  to  which  Ryerson 
was  not  a  party,  w^as  to  foreclose  the  three  mortgages,  and  re- 
sulted in  a  foreclosure  judgment  on  the  5th  day  of  October, 
1880,  directing  the  sale  of  the  lands  situated  in  New  Jersey. 

While  Welling  was  proceeding  to  execute  the  judgment  in 
this  State,  Ryerson  tendered  to  him  the  amount  due  upon  his 
mortgage,  and  costs,  and  demanded  that  he  should  receive  the 
same  and  execute  and  deliver  to  him  an  assignment  of  the 
mortgage,  or  release  his  lands  from  the  lien  thereof,  which  Well- 
ing refused  to  do. 

It  is  conceded  that  the  land  in  this  State  was  of  less  value 
than  the  amount  due  upon  the  first  mortgage,  and  it  is  not 


1883.]  Welling  v.  Rybbson.  103 

Opinion  of  the  Court,  per  Eabl,  J. 

questioned  that  the  whole  farm,  excluding  that  owned  by  Ryer- 
8on,  was  of  more  value  than  the  sum  due  upon  that  mortgage. 

We  are  of  opinion  that  Ryerson's  demand  should  have 
been  complied  with.  After  the  conveyance  by  Jeffers  of  the 
five  acres  to  Ryerson,  according  to  a  well-established  rule  of 
equity,  he  could  have  required  that  the  balance  of  the  whole 
farm  covered  by  the  prior  mortgage  should  be  first  sold  be- 
fore resort  to  his  i)ortion  thereof.  That  was  an  equity  which 
Welling  was  boimd  to  respect,  and  which  in  some  way  he 
could  be  compelled  to  respect.  The  fact  that  the  land  was 
situated  in  two  States  does  not  affect  the  matter. 

Welling  was  proceeding  to  foreclose  his  mortgage  in  disre- 
gard of  this  rule.  He  had  obtained  a  judgment  which  author- 
ized a  sale  of  Ryerson's  land  without  any  resort  to  the  New 
Jersey  land,  and  he  threatened  to  execute  the  judgment  in  that 
way.  Ryerson's  land  stood  to  Welling  only  as  security  for  the 
other  land,  to  be  resorted  to  only  in  case  that  should  prove  to 
be  insufficient.  Under  such  circumstance?  Ryerson's  position 
was  such  that  he  had  the  right  to  protect  himself  by  claiming 
an  assignment  of  the  mortgage  and  judgment,  so  that  he  could 
use  the  same  so  as  to  secure  his  equitable  rights.  (Averil  v. 
Taylor^  8  N.  Y.  44 ;  Cole  v.  Maloolmy  66  id.  363  ;  Twcmhly 
V.  Casaidy^  82  id.  155.) 

It  appears  by  the  record  in  the  case  of  Myerson  v.  Welling^  ' 
that  the  judgment  in  this  State  has  been  executed  by  the  sale 
of  the  land  within  this  State  excepting  that  belonging  to  Ryer- 
son, and  that  the  New  Jersey  judgment  has  also  been  executed 
by  the  sale  of  the  land  in  that  State,  and  that  all  the  land  sold 
brought  more  than  sufficient  to  satisfy  the  first  mortgage  and 
all  the  costs  of  the  foreclosure  proceedings  and  of  the  sales. 
Hence  that  has  in  fact  been  accomplished  which  equity  re- 
quires, and  Ryerson  is  entitled  to  have  his  land  released  and 
discharged  from  any  liability. 

The  fact  that  the  deeds  to  Ryerson,  senior,  and  by  him  to  his 
son,  were  not  properly  acknowledged  so  as  to  entitle  them  to 
be  recorded  or  read  in  evidence,  is  not  available  to  the  appel- 
lant.    In  the  case  of  Welling  v.  Ryernon  the  complaint  recog- 
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nizes  the  deed  ae  properly  executed  and  recorded,  and  the 
answer  alleges  that  it  was  dnly  executed,  acknowledged  and 
recorded,  and  the  judgment  adjudicates  in  effect  that  these 
deeds  were  properly  acknowledged  and  recorded,  as  it  gives 
them  effect  and  priority  over  the  second  mortgage  of  Welling. 
In  the  case  of  Ryer^on  v.  WeUing  the  complaint  contains  aver- 
ments substantially  that  the  deeds  were  properly  executed, 
acknowledged  and  recorded,  and  those  averments  are  not 
denied  in  the  answer. 

We  are,  therefore,  of  opinion  that  in  the  one  case  the 
order  should  be  affirmed,  with  costs,  and  in  the  other  case  the 
judgment  should  be  affirmed,  with  costs. 

All  concur. 

Order  and  judgment  affirmed. 


ii8  &w|   William  E.  Seward  et  al.,  Respondents,  v.  Henry  F.  Hunt- 
,^  1^1  iNGTON,  impleaded,  etc..  Appellant. 

Three  persons,  who  had  jointly  indorsed  the  notes  of  a  manufacturing  cor- 
poration, entered  into  a  written  agreement  with  each  other  to  the  effect 
•  that  if  the  corporation  should  fail  to  paj  said  notes  at  maturity  they 
would  each  pay  one-third  of  the  amount  unpaid,  and  in  case  of  faUure 
of  either  to  pay  his  proportion,  and  either  of  the  others  should  pay  more 
than  his  share,  the  one  so  paying  should  **  have  and  recover  from  the  one 
so  failing  an  amount  equal  to  his  aliquot  part.''  It  was  also  agreed  that 
each  of  the  parties  should  execute,  to  a  trustee  named,  a  mortgage  as 
security  for  the  performance  of  his  agreement ;  and  it  was  provided  that 
in  case  of  failure  of  one  of  the  parties  to  pay  his  share  of  the  unpaid 
paper,  "  and  which  either  of  the  parties  shall  have  paid  in  whole  or  in 
part,  then  and  in  that. case  the  said  trustee  is  empowered,  and  it  shall 
be  his  duty,  at  the  request  of  the  parties  so  having  paid,  to  foreclose  the 
mortgage  made  by  the  party  "  so  failing  to  pay.  Mortgages  were  executed 
as  required  ;  each  stated  that  it  was  given  to  secure  the  payment  of  $25,. 
000,  according  to  the  conditions  of  the  agreement.  The  corporation  made 
default  in  the  payment  of  certain  of  the  notes.  In  an  action  brought 
by  the  trustee  and  the  holders  of  certain  of  said  notes  to  foreclose  one 
of  the  mortgages,  it  was  shown  that  the  corporation  and  the  indorsers 
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were  inBolvent,  and  that  nothing  had  been  paid  npon  said  notes  bj  any 
of  the  parties.  Seid,  that  the  trust  was  not  created  for  the  benefit  of  the  V 
creditors,  but  sole! j  for  that  of  the  parties  to  the  agreement ;  that  it  im- 
posed no  primary  liability  upon  the  latter  ;  and  that  the  holders  of  the 
notes  were  not  entitled  to  be  subrogated  to  the  rights  of  the  indorsers  in 
the  securities;  also  that  the  action  could  not  be  maintained,  as  there  had 
been  no  breach  of  the  condition  of  the  agreement,  authorisslng  a  fore- 
closure, as  neither  of  the  other  parties  thereto  had  paid  any  portion  of 
the  sum  which  the  mortgagor  was  thereby  bound  to  pay. 

Lawrence  ▼.  Fax  (30  N.  Y.  268)  and  Burr  v.  Beers  (24  id.  178),  distinguished. 

Also  hdd,  that  one  who  had  purchased  the  mortgaged  premises  upon  fore- 
closure of  a  junior  mortgage,  executed  by  the  same  mortgagor,  the  fore- 
closure suit  having  been  brought  prior  to  the  adoption  of  the  last  seven 
chapters  of  the  Code  of  Civil  Procedure,  succeeded  to  the  rights  of  the 
mortgagor  (2  R.  S.  192,  §  158),  and  was  entitled  to  come  in  and  defend. 

Seward  v.  Huntington  (26  Hun,  217),  reversed. 

(Argued  October  18,  1888 ;  decided  November  20. 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme  Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  December  30,  1881,  which  affirmed  a  judgment 
in  favor  of  plaintiiFs,  entered  upon  the  decision  of  the  court 
on  trial  at  Special  Term.     (Reported  below,  26  Hun,  217.) 

This  action  was  brought  to  foreclose  a  mortgage  executed 
by  defendants  Jones  and  wife  to  the  plaintiff  Seward,  as 
trustee,  etc.,  given,  as  stated  therein,  ^' as  a  security  for  the 
paymeft  of  the  sum  of  $25,000,  according  to  the  terms  and 
conditions  expressed  in  certain  articles  of  agreement  and  deck 
ration  of  trust  executed  by  Jarvis  Lord,  Ezra  Jones  and  Bur- 
rail  Spencer,  of  even  date  herewith." 

The  substance  of  said  agreement  as  well  as  the  other  material 
facts  are  stated  in  the  opinion. 

The  other  plaintiffs  herein  claimed  as  holders  of  certain 
promissory  notes  executed  by  the  Rochester  Iron  Company, 
and  indorsed  by  the  parties  to  said  agreement,  the  payment  of . 
which,  it  was  alleged  in  the  complaint,  was  secured  by  said 
mortgage. 

Theodore  Bacon  for  appellant.     The  mortgage  and   the 
agreement  of  even  date  referred  to  in  it  are  to  be  regarded,  for 
SicKRLs  —  Vol.  XLIX.        14 
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purposes  of  construction,  as  but  a  single  instrument.  {AJansh 
V.  JJodge,  ^^  N.  Y.  533.)  The  breach  of  the  provision  of  the 
agreement  that  each  of  the  parties  would  pay  one- third  of  the 
notes  upon  the  maker's  failure  to  pay  them  is  no  default  in  the 
mortgage,  as  it  was  not  given  on  sucli  condition.  •  {Gamsey  v. 
Rogers,  47  N.  Y.  233;  Roe  v.  BarJcer,  83  id.  431,  436 ;  Root 
V.  Wright,  84  id.  72.)  The  creditors  of  the  iron  company, 
who  have  joined  tliemselves  with  Mr.  Seward  as  co-plaintiffs, 
but  are  not  his  cestuie  qice  trustent,  have  at  least  no  better  rights 
under  these  mortgages  than  the  mortgagee,  and  those  for  whom 
he  is  expressly  declared  to  be  a  trustee.  {P?*att  v.  Adams,  7 
Paige,  615,  627.)  The  indorsers  and  mortgagors  are  sureties, 
and  only  sureties.  Neither  their  personal  liability,  nor  that  of 
their  property  is  to  be  extended  by  construction  beyond  the  pre- 
cise terms  of  their  contract.  (  Wright  v.  Russell,  3  Wils.  530 ; 
Myers  v.  Edge,  6  Term  R.  248  ;  Walsh  v.  Bailie,  10  Johns. 
180 ;  Wright  v.  Johnson,  8  Wend.  512;  Dobbin  v.  Bradley, 
17  id.  422  ;  Walrath  v.  Thompson,  6  Hill,  540 ;  2  N.  Y.  185 ; 
McCluskey  v.  Cromwell,  11  id.  593 ;  Leeds  v.  Dunn,  10  id. 
469 ;  Stewart  v.  Ranney,  26  How.  Pr.  279  ;  Bams  v.  Bar- 
row,  61  N.  Y.  39 ;  Smith  v.  Starr,  4  Hun,  123.)  Where 
sureties  execute  each  to  the  other  as  security  between  them- 
selves only  mortgages  for  the  payment  of  the  debt,  such  mort- 
gages are  not  available  to  the  creditors  of  the  princi^l  upon 
the  principle  of  subrogation.  {Hampton  v.  Phipps,  28  Alb. 
L.  J.  109 ;  Maure  v.  Harrison,  1  Eq.  Cas.  Abr.  93  ;  Wright 
V.  Marley,  11  Vesey,  12;  Hopewell  v.  B^k  of  Cuinberla/ad, 
10  Leigh,  206.) 

James  Breck  Perkins  for  respondents.  The  respective  in- 
dorsers, being  each  liable  for  the  whole  amount  of  the  debt,  to 
pay  which  this  covenant  was  made,  it  created  a  privity  between 
the  holder  of  the  paper  and  the  covenantee.  {Lawrence  v. 
Fox,  20  N.  Y.  268.)  A  creditor  has  a  right  to  enforce  the 
securities  which  the  principal  debtor  has  given  to  any  surety 
for  his,  the  creditor's,  benefit.  The  holders  of  the  indorsed 
paper  have  a  right  to  foreclose  these  mortgages,  either  in  their 


1883.]  Seward  et  al.  v.  Huntington.  107 

Opinion  of  the  Court,  per  Rugbr,  Ch.  J. 

own  names,  or  through  the  instrumentality  of  Seward,  the 
trustee.  {Ow*tis  v.  Tyler ^  9  Paige,  432 ;  BUeker  v.  Bingham^  2 
id.  246 ;  Campbell  v.  ^miih,  71  N.  Y.  26-28 ;  Rogers  v.  KeOy, 
88  id.  234,  238-9.)  Each  of  the  three  parties  having  agreed 
to  pay  one-third  of  the_debt  for  which  the  others  were  liable 
as  indorsers  of  all  the  paper,  and  having  executed  the  mortgage 
to  secure  that  payment,  the  mortgage,  even  if  running  to  the 
indorsers,  could  be  enforced  by  the  holders  of  the  paper. 
(Nai.  Bk  of  Seneca  v.  Bigler,  83  N.  Y.  51,  60,  61 ;  CuHie 
V.  Tyler,  9  Paige,  432 ;  Boyd  v.  Pa/rker,  42  Md.  182.) 

RuGEB,  Ch.  J.  In  the  application  to  this  case  of  the  prin- 
ciple, that  creditors  and  sureties  are  mutually  entitled  to  be 
subrogated  to  the  rights  which  either  possess  in  any  securities 
contributed  by  the  debtor  as  an  indemnity  to  such  party  or  for 
the  discharge  of  such  indebtedness,  the  court  below,  we  think, 
erred  through  a  misconception  of  the  meaning  and  object  of 
the  agreement  out  of  which  the  mortgage  in  suit  arose. 

The  mortgage  sought  to  be  f orqclosed  was  executed  by  Ezra 
Jones  and  Catherine  D.,  his  wife,  to  William  R.  Seward,  trus- 
tee. The  names  of  the  proposed  beneficiaries,  do  not  appear 
in  the  mortgage,  but  it  was  therein  stated  to  have  been  given 
to  secure  the  sum  of  $25,000,  according  to  the  conditions  of  a 
certain  agreement  and  declaration  of  trust  therein  referred  to. 

These  instruments  having  been  simultaneously  executed  by 
the  same  parties  and  being  mutually  referred  to,  must  be  consid- 
ered  together  as  one  contract.  The  declaration  of  trust  is  pre- 
faced by  the  following  sentence :  "Articles  of  agreement  and 
declaration  of  trust,  by  and  between  Jarvis  Lord,  of  Pittsfield, 
Ezra  Jones,  of  Rochester,  and  Burrell  Spencer,  of  Buffalo." 
After  reciting  the  fact  that  the  several  parties  thereto  were  each 
interested  in  the  Rochester  Iron  Company  and  that  they  were 
and  would  probably  continue  to  be  joint  indorsers  upon  its  pa- 
per, it  proceeded : "  therefore  we  have  agreed  each  with  the  other, 
and  we  do  agree  each  with  the  other,"  if  the  said  company 
shall  fail  to  pay  at  maturity  any  of  said  indorsed  notes,  we  will 
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each. and  severally  pay  one-third  of  the  amount  of  such  notes 
as  the  company  shall  fail  to  pay.  The  consequences  of  the 
failure  of  either  to  perform  this  agreement  to  pay  were  then  de- 
scribed as  follows:  '^  If  any  or  either  of  the  parties  hereto  shall 
fail  to  pay  his  or  their  proportion  or  aliquot  part  of  said  notes, 
and  either  of  the  said  parties  shall  pay  more  than  his  aliquot 
part  thereof,  he  shall  have  and  recover  from  the  one  so  failing, 
an  amount  equal  to  his  aliquot  part."  It  was  further  provided 
that  each  of  the  parties  should  execute  with  his  wife  a  mortgage 
to  Wm.  E.  Seward,  as  trustee,  08  security  that  ea^h  of  said 
parties  should  keep  avid  perform  his  o^reeTnerd, 

The  contracting  parties  then  apparently,  for  greater  pre- 
caution against  a  misconception  of  their  intentions,  inserted  a 
further  provision  describing  the  precise  conditions  upon  which 
alone  the  trust  created  should  become  operative.  They  say : 
^'  And  in  case  any  one  of  the  parties  hereto  shall  fail  to  pay  his 
aliquot  part  of  any  such  note  or  notes  of  the  said  company,  and 
which  the  company  shall  have  failed  to  pay  at  maturity,  and 
which  either  of  the  parties  hereto  shall  have  paid,  in  whole  or  in 
part,  then  and  in  tha^  case  the  said  trustee  is  empowered,  and 
it  shall  be  his  duty,  on  the  request  of  the  parties  so  having  paid, 
to  foreclose  the  mortgage  so  made  by  the  party  hereto,  and 
who  has  so  failed  to  pay  his  said  aliquot  part,  and  to  collect 
thereby,  and  by  the  sale  of  the  land  so  mortgaged,  the  amount 
sufficient  to  pay  his  aliquot  part,  and  out  of  the  money  so  col- 
lected or  realized  on  such  sale,  lie  do  pay  with  costs  the  aliquot 
part  of  the  party  so  failing,  and  whose  property  shall  be  so  sold, 
to  the  party  who  shall  have  so  paid,  and  at  whose  request  the  said 
foreclosure  and  sale  shall  have  been  made."  The  mortgage  in 
suit  was  executed  under  this  agreement,  and  upon  proof  that 
the  Rochester  Iron  Company  made  certain  promissory  notes 
which  were  indorsed  by  Lord,  Jones  and  Spencer  together, 
with  one  S.  M.  Spencer,  then  outstanding  and  unpaid,  the 
holders  of  such  notes  claimed  to  enforce  this  mortgage  for  their 
own  benefit,  to  the  extent  of  one-third  of  the  gross  amount  of 
such  unpaid  notes. 

It  was  shown  that  the  Rochester  Iron  Company,  as  well  as 
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each  of  the  indorsers  were  insolvent,  and  that  nothing  had  been 
paid  upon  the  notes  by  anj  of  the  parties  liable  thereon. 

No  evidence  was  given  on  the  trial  aside  from  their  indorse- 
ments showing  any  legal  or  moral  obligation  on  the  part  of 
either  of  the  mortgagors  to  pay  the  notes,  or  that  they  had  in 
any  way  become  primarily  liable  for  their  payment,  unless  such 
liability  was  created  by  the  declaration  of  trust.  Upon  this  proof 
the  plaintiffs  were  allowed,  by  the  judgment  of  the  Special 
Term,  to  recover  against  the  defendant  Jones,  for  one-third  of 
the  aggregate  amount  of  notes  of  the  Rochester  Iron  Company 
indorsed  by  Jones,  Lord  and  Spencer,  which  remained  out- 
standing and  uupaid.  This  judgment  was  affirmed  at  General 
Term,  and  from  its  decision  this  appeal  has  been  taken. 

The  tlieory  upon  which  this  result  was  reached  in  the  court 
below,  as  derived  from  the  opinion  of  the  learned  judge  who 
wrote  therein,  concisely  and  fairly  stated,  was,  that  one  of  the  ob- 
jects of  the  creators  of  said  trust,  in  the  execution  of  that  in- 
strument, was  to  secure  to  the  creditors  of  the  Rochester  Iron 
Company  the  payment  of  their  claims,  and  then  upon  the  as- 
sumption that  because  these  indorsers  had  each,  as  between 
themselves,  assumed  the  payment  of  one-third  of  their  joint 
liability  as  indorsers,  in  case  the  maker  of  the  notes  failed  to  pay 
them,  that,  therefore,  they  became  primarily  liable  to'  each  other 
for  such  payment,  and  that  being  primarily  liable  to  each  other, 
they  would  also  become  thus  liable  to  the  holders  of  such  paper, 
and,  theref ore,  the  securities  furnished  by  them  to  each  other 
were  available  under  the  rule  of  subrogation  for  the  benefit  of 
such  holders,  as  a  fund  in  the  hands  of  a  surety  furnished  by  a 
debtor. 

We  cannot  agree  with  them  either  in  the  construction  which 
has  been  thus  given  to  this  instrument,  or  in  the  consequences 
which  have  been  claimed  to  flow  from  such  construction.  We 
do  not  think  that  the  declaration  of  trust  contemplated  any 
benefit  to  the  holders  of  these  claims,  or  that  the  said  indorsers 
tliereby  became  primarily  liable  for  the  payment  of  any  part 
of  such  notes,  either  to  each  other  or  to  the  holders  of  them. 

If  the  effect  of  the  agreement  between  the  parties  to  it  could 
be  so  construed  as  to  make  them  primarily  liable  to  each  other 
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for  any  part  of  the  debt  in  question,  it  could  not  be  so  extended 
as  to  create  that  liability  toward  parties  not  named  therein  or 
intended  to  be  benefited  by  its  provisions.  {Oamaey  v.  RogerSy 
47  K  Y.  241 ;  7  Am.  Rep.  440 ;  Pardee  v.  Treat,  82  N.  Y. 
385 ;  Root  v.   Wright,  84  N.  Y.  75;  38  Am.  Rep.  495.) 

The  relation  thus  created  would  be  a  purely  conventional 
one,  depending  upon  no  principle  of  equity  applicable  to  the 
situation  of  the  parties  to  support  it,  and  necessarily  confined 
to  the  terms  and  conditions  imposed  by  the  parties  creating  it. 

The  effect  ascribed  by  the  court  below  to  this  declaration 
of  trust",  seems  to  us  to .  be  not  only  a  perversion  of  its  true 
meaning,  but  directly  opposed  to  the  expressed  object  and  con- 
ditions of  that  instrument. 

It  can  be  only  by  wresting  a  single  sentence  in  this  instru- 
ment from  its  context,  and  giving  it  an  arbitrary  force  and 
meaning,  that  tlie  semblance  of  color  can  be  given  to  the  con- 
tention of  the  plaintiffs. 

It  is  argued  that  the  clause  wherein  the  indorsers  provide, 
upon  the  contingency  of  the  failure  of  the  maker  to  pay  its 
notes,  they  will  each  assume  and  pay  oue-tliird  part  of  the  notes 
so  indorsed  and  remaining  impaid  by  tlie  maker,  imposes  a  pri- 
mary liability  upon  such  indorsers  to  the  holdere  of  such  notes. 

It  seems  perfectly  clear  that  this  clause,  even  considered  by 
itself,  by  recognizing  the  primary  liability  of  the  maker  repu- 
diates such  liability  as  to  themselves,  but  taken  in  connection 
with  the  other  provisions  of  the  instruments,  amounts  to  a  mere 
declaration  of  equality  among  parties,  who  might  be  chargeable 
with  the  payment  of  these  liabilities,  and  an  inducement  to 
the  assumption  of  the  new  obligations  which  they  therein  pro- 
vided for  each  other. 

The  contract  thereby  made,  taken  in  its  strongest  form  against 
the  indorsers,  was  a  conditional  agreement  to  pay  a  part  of  the 
debt  precisely  the  same  in  character  with  that  created  by  their 
original  indoi-sements  of  the  notes  in  question.  By  giving 
effect  to  the  rule  that  all  parts  of  an  instrument  shall  be  con- 
sidered together  in  determining  its  meaning,  it  is  diflScult  to  see 
how  this  contract  can  be  misconstrued. 
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It  is  in  terms  confined  as  to  the  remedies  therein  provided  to 
the  contracting  parties,  and  its  whole  object  and  design,  as 
appears  from  necessary  implication,  as  well  as  express  language, 
seems  to  be  to  secure  equality  of  contribution,  as  among  them- 
selves, in  the  payment  of  their  joint  obligations. 

There  seems  to  have  been  no  motive,  inducement  or  consid- 
eration for  the  parties  to  assume  a  new  conditional  liability  to 
the  creditors  for  athii-d  part  of  a  debt  which  they  were  each,  by 
virtu3  of  their  indorsements,  already  under  the  same  conditional 
liability  to  pay  to  him  in  full. 

•  While  the  parties  undoubtedly  had  an  object  in  protecting 
themselves  from  any  greater  than  a  proportional  liability  upon 
their  indorsements,  it  does  not  appear  that  they  were  under  any 
obligation,  received  any  benefit,  or  had  any  motive  for  giving 
increased  security  to  the  creditors  of  the  Rochester  Iron  Com- 
pany. 

These  several  contracting  parties  were  simply  indorsers  on  the 
paper  of  the  Rochester  Iron  Company,  and  were  not,  either  as 
between  themselves  or  the  creditors  of  such  company,  primarily 
liable  for  the  payment  thereof. 

The  property  which  was  pledged  as  security  for  the  perform- 
ance jof  this  agreement  was  the  individual  property  of  the  in- 
dorsers, and  did  not  in  any  sense  constitute  a  fund  created  by  a 
debtor  in  the  hands  of  either  creditor,  or  surety,  devoted  to  the 
redemption  of  his  obligations. 

This  property  was  specially  pledged  by  each  to  the  other  for 
the  purpose  of  securing  to  each  other  the  respective  deficien- 
cies of  the  pledgor  in  making  equal  contribution  to  the  pay- 
ment of  their  joint  obligations. 

The  creditors  of  the  Rochester  Iron  Company  were  neither 
named  or  referred  to  in  the  agreement,  and  it  does  not  appear 
that  their  rights  were  then  at  all  in  the  contemplation  of  its 
parties. 

The  express  provisions  of  this  agreement  require  that  each 
and  all  of  the  following  conditions  should  occur  before  any  lia- 
bility whatever  should  arise  upon  the  mortgage  in  question  : 

Fimt.  That  the  Rochester  Iron  Company  should  make  its 
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promissory  notes,  which  should  be  jointly  indorsed  by  the  said 
Lord,  Jones  and  Spencer. 

Second.  That  the  said  company  should  fail  to  pay  one  or 
more  of  such  notes  at  maturity. 

Third.  That  one  of  the  parties  to  said  agreement  should  pay 
the  whole,  or  a  part  of  such  notes  upon  the  failure  of  the 
maker  to  do  so. 

Fawrth.  That  the  other  party  should  fail  to  pay  an  equal 
share,  or  to  repay  to  the  party  so  paying  his  aliquot  portion  of 
any  payment  made  by  either  of  the  other  parties,  upon  the 
notes  in  question. 

We  fail  to  see  in  the  evidence  in  the  case  any  proof  of  such  a 
performance  of  the  conditions  of  this  agreement  as  would 
give  a  right  of  action  to  any  party  thereon. 

It  was  expressly  provided  that  upon  the  happening  of  each  and 
all  of  the  above  conditions,  and  by  established  rules  of  construo- 
tion,  impliedly  provided  that  in  no  other  event  was  the  trustee 
authorized  to  enforce  the  security  in  his  hands,  and  it  could 
then  be  enforced  against  the  mortgagors  only  for  the  purpose  of 
raising  a  sufficient  sum  to  repay  to  his  co-contractor  the  mort- 
gagors' aliquot  proportion  of  such  sum  as  the  co-contractor  had 
overpaid  upon  such  notes. 

There  was  tio  event,  either  expressly  or  by  implication,  pro- 
vided in  the  agreement  upon  which  any  moneys  collected  upon 
this  mortgage  could  be  diverted  from  this  purpose  and  paid  to 
any  other  person,  than  to  one  of  the  co-contractors  or  his 
representative. 

It  follows  as  a  necessary  implication  from  the  premises  that 
neither  of  the  parties  to  the  agreement  were  either  as  to  them- 
selves or  any  other  persons  primarily  liable  for  the  payment  of 
the  notes  of  the  Rochester-Iron  Company,  but  were  liable  only 
to  each  other,  and  only  for  such  part  thereof  as  their  co-con- 
tractors should  pay  in  excess  of  that  portion  which. the  re- 
spective mortgagors  should  also  pay. 

Although  they  each  agreed  with  the  other,  m  case  they 
jointly  became  liable  to  pay  any  part  of  such  paper,  that  they 
would  respectively  pay  one-third  part  thereof,  yet  they  further 
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provided,  in  explicit  terms,  what  should  be  the  sole  and  only 
coDseqnence  of  a  failure  to  perform  such  promise,  and  that  was 
that  the  mortgage  should  be  used  to  enforce  equality  between 
the  parties,  and  used  for  that  purpose  alone. 

There  being  no  original  liability  of  these  parties  for  the 
debts  in  question,  it  was  certainly  competent  for  them,  by  the 
contract  between  themselves,  to  limit  the  liability  which  they 
were  about  to  assume,  in  such  way  and  by  such  language  as 
they  saw  fit  to  use.  Such  a  contract  cannot  be  enforced  except 
according  to  the  meaning  and  intent  of  the  parties  making  it 

By  the  judgment  of  the  court  below  the  mortgagor  has  uot 
only  been  made  liable  contrary  to  the  conditions  upon  which 
he  expressly  limited  his  liability,  but  is  made  liable  to  a  person 
who  was  impliedly  excluded  from  the  benefits  of  his  contract 
Not  only  this,  when  we  consider  that  neither  of  his  co-contract- 
ors have  paid  any  part  of  such  indorsed  notes,  and  that  they 
are  also  now  insolvent,  the  party  whose  property  may  be  valu- 
able enough  to  produce  such  a. result  will  be  forced  to  pay 
much  more  than  the  express  limit  fixed  by  contract  upon  his 
liability. 

We  are,  therefore,  of  opinion  that  this  case  is  not  within  the 
principle  laid  down  in  ZaioreTice  v.  J^ox  (20  N.  Y.  268),  and 
Bttrr  V.  Beers  (24  id.  178),  for  the  reason  that  the  agree- 
ment in  question  was  not  intended  by  the  parties  thereto  to 
operate  for  the  security  or  benefit  of  the  plaintiffs,  who  are 
creditors  of  the  Kochester  Iron  Company.  (Oamsey  v.  Rogers 
su^a  ;  Paa*dee  v.  Tre(U^  supra  ;  Root  v.  Wright^  supra.) 

We  are  also  of  the  opinion  that  there  has  been  no  breach  of 
the  conditions  of  this  agreement  authorizing  an  action  upon  the 
mortgages  given  to  secure  its  performance. 

We  think  this  case  comes  directly  within  the  principles  de- 
cided in  the  case  of  Rarwpton  v.  Phvpps^  in  the  Supreme 
Court  of  the  United  States,  with  a  copy  of  the  opinion  in 
which,  written  by  Mr.  Justice  Matthews,  we  have  been 
furnished  by  the  appellants.  Th'fere,  as  here,  the  joint  sureties 
upon  certain  notes  had  agreed  between  themselves  to  become  in- 
SicKELs  —  Vol.  XLIX.        15 


1 14  Sbwaed  et  al.  v.  Huntinotok.  [Nov., 

Opinion  of  the  Court,  per  Ruobr,  Ch.  J. 

dividually  liable  for  the  payment  of  a  specified  proportion  of  the 
aggregate  debt,  Becured  by  their  joint  guaranties ;  and  there, 
as  here,  mortgages  were  respectively  executed  by  these  sureties 
to  secure  the  performance  of  their  agreement.  The  learned 
judge  after  stating  the  respective  rights  of  the  creditor  and 
surety,  to  be  subrogated  to,  and  liave  the  benefit  of  all  or  any 
securities  furnished  to  either  by  the  principal  debtor,  says :  "It 
follows  that  the  present  case  cannot  be  brought  within  either 
the  terms  or  the  reason  of  the  rule,  for  as  the  property  in 
respect  to  wliich  the  creditors  assert  a  lien  was  not  the  prop- 
erty of  the  principal  debtor,  and  has  never  been  expressly 
pledged  to  the  payment  of  the  debt,  so  no  equitable  construc- 
tion can  convert  it,  by  implication,  into  a  security  for  the  cred- 
itors." And  he  further  says :  "But  the  conditions  of  those  mort- 
gages have  not  been  broken,  and  the  very  fact  which  is  sup- 
posed to  confer  the  right  upon  the  creditor  to  interpose  —  the 
insolvency  of  the  sureties  —  has  rendered  it  impossible  for 
either  to  fasten  upon  the  other  a  breach  of  the  condition  of  his 
mortgage.  As  neither  can  pay  his  own  proportion  of  the 
liability  which  they  agreed  to  divide,  neither  can  claim  indem* 
nity  against  the  other  for  an  over-payment." 

We  are  further  of  the  opinion,  tliat  the  defendant,  Henry  F. 
Huntington,  has  succeeded  to  the  rights  and  position  of  the 
mortgagor,  Ezra  Jones,  through  his  purchase  of  the  mortgaged 
property  upon  the  foreclosure  and  sale  thereof  imder  a  junior 
mortgage.  This  purchase  having  taken  place  under  a  decree 
made  in  an  action  instituted  for  the  purpose  of  foreclosing  such 
mortgage,  previous  to  the  adoption  of  the  last  seven  chapters 
of  the  Code  of  Civil  Procedure,  is  governed  by  the  provisions 
of  the  Revised  Statutes  relating  thereto. 

Under  a  conveyance  upon  such  a  foreclosure  and  sale,  the 
purchaser  succeeds  not  only  to  the  rights  of  such  prior  mort- 
gagee, but  also  to  the  right  of  Jones,  the  owner  of  the  equity  of 
redemption.  It  is  expressly  provided  by  statute  that  the  deed 
given  under  such  a  proceedmg  shall  be  as  valid  as  if  the  same 
had  been  executed  by  the  mortgagor  and  mortgagee,  and  shall 
constitute  an  entire  bar  against  them  and  all  parties  to  the  suit, 
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their  heirs  and  all  claiming  under  such  heirs.  (2  K  S.  192, 
§  158 ;    Bolden  v.  Saoketty  12  Abb.  Pr.  474.) 

It  follows  that  Huntington  was  rightfully  substituted  as 
defendant  in  the  place  of  Jones,  and  is  entitled  to  protect  the 
property  purchased  by  him  from  the  unfounded  claim  asserted 
thereto  by  the  plaintiffs  in  this  action,  by  an  appeal  from  the 
judgment  sustaining  such  claim. 

The  judgment  of  the  General  and  Special  Terms  should  be 
reversed,  and  judgment  ordered  for  the  defendant. 

All  concur. 

Judgment  reversed. 


Edwin  Groat  et  al.,  Eespondents,  v.  Wendell  Moak,  Appellant. 

In  1841  the  P.  C.  M.  Co.  owned  lands  on  both  sides  of  the  S.  river,  also  the 
bed  of  the  river,  a  dam  across  it  and  all  the  water  power  created  thereby* 
Upon  its  lands,  on  one  side  of  the  river,  was  a  cotton  factory,  on  the  other 
side  a  grist-mill,  both  ran  by  such  water  power.  In  that  year  said  cor- 
poration  conveyed  to  C*  and  M,  the  grist-mill  property,  covenanting  that 
the  grantee  should  have  and  might  use  the  water  necessary  to  operate 
the  grist-mill,  **  with  the  exception  of  the  water  *  *  reserved"  ;  by 
a  clause  in  the  deed  the  grantor  reserved  to  itself  *'  the  right  at  all  times 
to  use  so  much  of  the  water  of  the  river  and  dam,  which  now  is  or  may 
hereafter  be  therein,  or  in  any  dam  erected  hereafter,  as  shall  be  neces- 
sary to  operate  the  present  or  any  additional  machinery  which  may  be 
hereafter  put  in  the  building  now  *'  used  as  a  cotton  factory,  '*  or  in  any 
building  to  be  erected  on  the  site  thereof,  of  the  like  or  less  dimensions." 
At  the  time  of  the  conveyance  there  was  in  operation,  in  the  factory, 
machinery  requiring  one  hundred  horse  power  to  operate  it.  The  machin- 
ery was  subsequently  changed,  and  an  addition  was  built  to  the  factory, 
in  which  machinery  was  placed.  Plaintiff  succeeded  to  the  rights  of  the  P. 
C.  M.  Co.,  but  never  operated  machinery  in  the  mill  requiring  more  than 
forty  horse  x>ower ;  the  machinery  in  the  addition  required  from  ten  to 
twenty  horse  power  to  run  it.  In  the  summer  and  fall  of  1879  the  water 
of  the  river  was  low,  and  with  what  was  reserved  and  stored  in  the  pond 
at'  night,  there  was  not  sufficient  to  operate  plaintiffs  machinery  in  the 
day-time.  Defendant,  who  had  succeeded  to  the  rights  of  U  and  M., 
continued  to  draw  water  from  the  pond  to  operate  his  grist-mill.  In  an 
action  to  recover'damages  and  to  restrain  a  further  diversion  of  the  water, 
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hM,  that  the  reference  in  the  reservation  to  the  machinery  then  in  the 
factory  was  a  measure  of  quantity  not  a  limitation  on  the  use;  that 
the  quantity  so  reserved  could  be  used  for  any  purpose  or  anywhere  ;  but 
beyond  that  quantity,  if  power  was  desired  for  additional  machinery,  it 
could  only  be  used  fot  such  as  was  placed  in  the  original  factory  build- 
ing, or  one  erected  on  its  site  ;  that,  therefore,  so  long  as  plaintiff  did 
not  use  more  than  one  hundred  horse  power,  he  could  use  that  quantity 
to  propel  the  machinery  either  in  the  main  building  or  the  addition,  and 
up  to  that  point,  so  far  as  needed  to  run  his  machinery,  he  was  entitled 
to  the  exclusive  use. 

The  S.  river  is  a  public  highway ;  at  the  place  where  the  dam  was 
erected  it  was  only  navigable  by  row  boats.  The  right  to  build  and  main- 
tain a  dam,  not  exceeding  eight  feet  high,  was  granted  by  various  statutes 
(Chap.  149,  Laws  of  1811 ;  chap.  20,  Laws  of  1835  ;  chap.  531,  Laws  of 
1864),  subject,  however,  to  a  condition  that  through  it  a  lock  for  the 
passage  of  boats  should  be  made  and  kept  in  repair.  A  dam  was  built 
many  years  before  1841  and  maintained  from  the  time  of  its  construc- 
tion down,  but  no  lock  was  ever  constructed  therein.  In  1841  the  dam  was 
about  nine  feet  high;  in  1879  it  was  nine  feet  five  inches  high  and  to  the  top 
of  the  flush  boards,  which  were  used  during  the  whole  summer  and  fall 
of  that  year,  the  height  was  ten  feet  six  inches.  Defendant  claimed 
the  right  to  draw  vrater  from  the  pond  when  the  water  was  more  than 
eight  feet  deep  at  the  dam,  and  at  no  time  used  the  water  when  it  could  not 
have  run  over  a  dam  eight  feet.  Held,  that  such  claim  was  untenable ; 
that,  as  against  the  defendant,  plaintiff  had  the  right  to  maintain  the  dam 
at  any  height,  and  to  hold  and  store  the  water  required  to  produce  power 
BuflSicieut  to  operate  his  machinery,  and  to  use  all  the  water  so  stored  so  far 
as  necessary  to  produce  such  power ;  and  whenever  there  was  not  suffi- 
cient water  to  give  that  power,  any  use  of  it  by  defendant  was  unauthor- 
ized and  unlawful. 

Also  heldy  that  defendant  could  not  object  that  the  dam,  as  maintained,  was 
unauthorized  and  an  unlawful  obstruction  of  a  highway  ;  that  plaintiff, 
as  riparian  owner,  had  the  right  to  dam  it,  and  if  he  unlawfully  ob- 
structed  its  use  as  a  highway,  defendant  could  only  complain  as  a  navi^ 
gator,  and  on  proof  that  he  desired  to  use  the  river  for  navigation. 

Also  ?idd,  that,  in  the  absence  of  proof  that  any  one  can,  or  does,  or  desires 
to  navigate  the  river,  the  dam  could  in  no  sense  be  considered  a  nuisance 
such  as  calls  upon  a  court  of  equity  to  deny  plaintiff  relief ;  that  defend- 
ant,  as  against  him,  was  estopped  from  denying  his  right  to  the  water 
reserved. 

Also  held^  that  as  the  acts  limiting  the  height  of  the  dam  were  private  acts, 
in  the  absence  of  evidence  of  knowledge,  plaintiff  was  not  chargeable 
with  notice  of  the  limitation. 

(Argued  October  24,  1888  ;  decided  November  20,  1888.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  January  24, 1882,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  entered  upon  the  report  of  a  referee. 

A  mem.  of  the  decision  below  appears  in  26  Hun,  380. 

This  action  was  brought  to  recover  damages  for  the  diversion 
of  water  and  to  restrain  the  defendant  from  the  further  diver- 
sion thereof. 

The  case  contained  simply  the  findings  of  the  referee,  from 
which  the  following  facts  appear :  The  Susquehanna  river  is  a 
public  highway  under  the  statutes  of  this  State,  and  has  been  so, 
at  least,  since  1813.  From  its  source  at  Otsego  lake,  for  a  dis- 
tance of  sixteen  miles,  it  is  not  navigable  except  for  row  boats  of 
a  size  sufficient  to  carry  three  or  four  persons  or  their  weight  in 
the  produce  of  the  country.  The  right  to  build  and  maintain  a 
rolling  dam  across  the  river,  not  exceeding  eight  feet  high, 
which  had  been  granted  by  the  legislature  to  Oliver  Corey  by 
chapter  149  of  the  Laws  of  1811,  was  continued  to4he  Phoenix 
Cotton  Manufactory  by  chapter  20  of  the  Laws  of  1835,  and 
was  again  continued  by  chapter  651  of  the  Laws  of  1864,  sub- 
ject to  the  restrictions  and  conditions  contained  in  the  act,  one 
of  which  is  that  a  good,  sufficient  and  convenient  lock  shall 
be  made  and  kept  in  repair  through  the  dam  for  the  passage  of 
boats  up  the  river  to  the  lake.  At  the  point  mentioned 
in  these  acts,  about  three  miles  below  the  outlet  of  the 
lake,  many  years  before  1841,  a  dam  was  constructed  across 
the  river,  but,  so  far  as  appears,  there  was  never  any  lock  in  the 
same.  The  dam  had  been  erected  and  was  maintained  for  the 
purpose  of  furnishing  water  power  for  a  cotton  factory  located  on 
the  east  side  of  the  river  and  a  grist-mill  located  on  the  west  side. 
The  cotton  factory  was  a  stone  building  ninety-eight  feet  long 
and  forty-eight  feet  wide,  five  stories  high  and  contained 
machinery  for  the  manufacture  of  cotton  cloth,  propelled  by 
water  conducted  from  the  east  end  of  the  dam.  The  grist-mill 
was  located  at  the  westerly  end  of  the  dam  and  was  operated 
by  water  taken  from  that  end  of  the  dam  through  a  flume. 
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In  August,  1841,  the  Phoenix  Cotton  Manufactory  being  then 
the  owner  of  the  dam  and  all  the  water  power,  and  of  the  lands 
above  and  below  the  dam  on  both  sides  of  the  river,  in  con- 
sideration of  the  sum  of  $2,500  paid  to  it,  granted  by  warranty 
deed  to  Alexander  Clark  and  Jacob  Moak  a  portion  of  its 
lands  described  as  follows :  "  All  that  certain  piece  and  parcel 
of  land  with  the  grist-mill  and  messnage  thereon,  situate,  lying 
and  being  in  the  town  of  Otsego,  in  the  county  of  Otsego,  and 
bounded  and  described  as  follows :  Spinning  on  the  west  side 
of  the  Susquehanna  river  at  high-water  mark  at  a  stake  and 
stones ;  thence  north,  sixty-five  degrees  and  thirty  minutes  west, 
four  chains  to  a  stake  and  stones  on  the  road ;  thence  north, 
eighteen  degrees  and  thirty-seven  minutes  east,  eight  chains  and 
twenty-one  links,  to  Daniel  Olendorf  s  land  ;  thence  easterly,  on 
Olendorf  s  land,  to  the  river  at  high-water  mark,  to  the 
place  of  beginning."  That  deed  contained  the  tbllowing 
reservation,  and  was  upon  the  following  condition,  to-wit: 
"  Provided,  nevertheless,  and  every  thing  herein  contained  is 
upon  the  express  condition  that  it  shall  and  may  be  lawful  for 
the  said  party  of  the  first  part,  i.  ^.,  the  Phoenix  Cotton  Manu- 
factory, and  they  do  hereby  expressly  reserve  to  themselves  the 
right  at  all  times  to  use  so  much  of  the  water  in  the  river  and 
dam  wliich  now  is  or  may  hereaflfcer  be  therein,  or  in  any  dam 
erected  hereafter,  as  shall  be  necessary  to  operate  the  present 
or  any  additional  machinery  which  may  be  hereafter  put  in  the 
building  now  used  by  them  for  the  manufacture  of  cotton 
cloth,  or  in  any  building  to  be  erected  on  the  site  thereof,  of 
the  like  or  less  dimensions."  The  deed  also  contained  the  fol- 
lowing covenant :  "  And  the  said  party  of  the  first  part  do 
hereby  covenant  and  agree  that  if  the  said  parties  of  the  second 
part,  their  heirs  and  assigns,  shall  and  do  at  all  times  hereafter 
well  and  sufficiently  keep  in  repair  and  maintain  a  good  and 
sufficient  flume  to  the  grist-mill  above  granted,  in  its  connec- 
tion with  the  dam,  so  that  no  water  be  unnecessarily  or  un- 
avoidably wasted,  the  eaid  party  of  the  first  part  will  in  like 
manner  sufficiently  keep  in  repair  and  maintain  the  said  dam, 
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and  the  flumes  and  dykes  connected  therewith,  used  or  to  be 
used  by  them,  and  that  the  said  parties  of  the  second  part  shall 
have  and  may  use,  with  the  exception  of  the  water  above  re- 
served for  operating  the  machinery  in  the  manufactory  build-* 
ings  aforesaid,  the  use  of  so  much  water  as  shall  remain  and  be 
necessary  for  the  use  of  said  grist-mill  in  the  operation  of  its 
present  or  any  additional  machinery  to  be  put  in  said  mill." 

In  1867  the  machinery  in  the  factory  was  changed  and 
machinery  put  therein  for  the  manufacture  of  woolen  cloth, 
and  a  different  water-wheel  was  also  put  therein.  The  owner 
also  at  the  same  time  built  a  permanent  addition  or  wing, 
attached  to  the  west  side  of  the  factory,  one  story  high,  eighty- 
nine  feet  long  by  twenty-four  wide,  in  which  was  placed  a 
boiler,  and  in  1870  the  same  owner  again  changed  the  machin- 
ery and  converted  the  factory  into  a  building  for  the  manu- 
facture of  woolen  knit  goods,  and  placed  some  of  the  machin- 
ery in  the  wing  built  and  annexed  as  above  stated.  The 
plaintiffs  have  succeeded  to  all  the  rights  of  the  Phoenix  Cotton 
Manufactory,  and  the  defendant  to  all  the  rights  of  Clark  and 
Moak. 

At  the  time  of  the  grant  to  Clark  and  Moak,  there  were  in 
operation  in  the  factory  eighty  looms  with  the  necessary  ad- 
ditional machinery  for  the  manufacture  of  cotton  cloth,  using 
three  thousand  three  hundred  and  sixty  spindles,  requiring 
about  one  hundred  horse  power  to  operate  such  machinery, 
leaving  considerable  unoccupied  space  on  each  floor  of  the 
building,  in  which  additional  machinery  might  have  been  placed 
and  operated.  The  factory  then  had  sufficient  capacity  for  one 
hundred  and  sixty-eight  looms,  and  for  the  necessaiy  machinery 
to  operate  six  thousand  spindles  requiring  one  hundred  and 
twenty  horse  power.  The  plaintiffs  never  operated  more  than 
four  sets  of  machinery  in  the  factoiy,  requiring  not  to  exceed 
forty  horse  power  to  propel  the  same,  and  the  main  factory 
building  had  sufficient  capacity  for  eight  sets  of  machinery, 
requiring  about  seventy-five  horse  power.  The  water  in  the 
river,  from  its  source  to  the  factory,  during  the  dry  season  of 
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the  year,  in  August  and  September,  and  sometimes  later,  is 
very  low,  and  unless  the  water  is  reserved  and  stored  in  the 
dam  or  pond  during  the  night-time  and  on  such  days  as  the 
•  factory  is  not  running,  there  is  not  water  enough  in  the  river, 
during  such  dry  times,  to  operate  the  machinery  of  the  factory. 
During  such  times  of  low  water,  all  the  water  in  the  river  and 
dam,  including  the  water  so  reserved  and  stored,  has  been  used 
and  is  necessary  at  all  times  to  operate  the  machinery  in  "the 
factory.  But  in  ordinary  seasons,  except  m  times  of  low  water, 
there  is  water  enough  in  the  river  to  run  both  the  factory  and 
the  grist-mill.  It  has  always  been  customary  during  the  times 
of  low  water  to  use  flush-boards  upon  the  dam,  and  during  the 
year  1879,  the  height  of  the  dam  to  the  top  of  the  roll-beam 
was  nine  feet  and  five  inches,  and  to  the  top  of  the  flush-boards 
ten  feet  and  six  inches ;  the  flush-boards  were  used  during  tlie 
whole  summer  and  fall  of  1879,  and  during  the  time  of  the 
several  acts  complained  of  in  the  complaint.  During  that  year, 
the  plaintiffs  had,  and  used  in  the  wing,  besides  the  machinery 
in  the  original  factory  building,  certain  machinery,  requiring 
for  its  operation  from  ten  to  twenty  horse  power.  But  it  re- 
quires no  more  power  to  operate  the  mill  and  its  machinery 
with  such  machinery  in  the  wing,  in  the  manner  the  same 
is  placed  and  used,  than  if  all  the  machinery  was  placed 
and  operated  in  the  main  building.  During  said  summer 
and  fall  the  water  in  the  river  was  unusually  low,  so  that, 
although  the  grist-mill  was  not  operated  during  the  day-time, 
the  volume  of  water  needed  to  run  plaintiff's  factory  was 
greater  than  the  volume  of  water  coming  down  the  river, 
and  the  factory,  commencing  in  the  morning  with  the  dam 
full  of  water,  would  draw  the  same  down  during  the  day,  and 
on  some  days,  to  a  line  nearly  two  feet  below  the  top  of  the 
flush-boards  on  the  dam,  and  when  dravm  down  below  that 
point  it  was  impossible  to  operate  any  of  the  factory  machinery. 
When  the  factory  stopped  running  at  night,  or  at  any  other 
time,  the  pond  would  gradually  fill  up  more  or  less  rapidly,  de- 
pending somewhat  upon  the  amount  of  water  let  down  through 
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a  dam  above  the  outlet  of  the  lake  J  but  the  dam  would  gener- 
ally fill  up  during  the  night  to  the  top*of  the  fluflh-boardfl  so 
that  the  water  would  flow  over  the  dam.  The  running-time  of 
the  factory  was  usually  fron^  six  and  a  half  o'clock  in  the 
morning  to  the  same  time  in  the  evening.  During  the  month 
of  August,  1879,  although  commencing  with  the  dam  full 
in  the.  morning,  and  the  grist-mill  not  running,  the  factory 
could  run  at  full  speed  but  a  small  portion  of  the  day, 
and  the  balance  of  the  day  could  only  run  a  part  of  the 
machinery.  The  machinery  in  the  factory  cannot  be  operated 
to  advantage,  unless  the  water  in  the  dam  is  at  the  top  of  the 
flush-boards,  and  cannot  run  at  all  when  it  is  two  feet  below 
the  top  of  the  flush^boards.  The  dam,  and  flumes,  and  dykes 
connected  tlierewith,  were  sufficiojitly  kept  in  repair  and  main- 
tained. At  divers  times  during  the  summer  and  fall  of  1879 
the  defendant  drew  down  the  water  in  the  river  and  dam  for 
his  grist-mill  so  that  the  plaintiffs  could  not  successfully 
operate  the  machinery  in  their  factory,  and  this  he  did  when 
aU  the  water  in  the  river  and  dam  was  necessary  to  furnish  the 
requisite  power  to  operate  said  machinery.  But  he  at  no  time 
operated  his  mill,  or  used  the  water  from  the  dam,  when  the 
surface  of  the  water  in  the  pond  was  below  the  top  of  the  roll- 
beam,  and  when  the  water  could  not  have  run  over  a  dam 
more  than  eight  feet  high. 

Before  and  at  the  time  of  the  commencement  of  this  action 
the  defendai^t  claimed  the  right  to  draw  water  from  the  pond 
to  operate  his  grist-mill  whenever  the  water  was  at  the.  top  of, 
and  would  run  over  the  roll-beam  of  the  dam,  and  threatened 
that  he  would  continue  to  draw  the  water  when  it  was  at  such 
height.  The  drawing  of  the  water  from  the  dam  by  the 
defendant  at  the  times  complained  of,  caused  damage  to  the 
plaintiff's  to  the  amomit  of  $250. 

The   referee  decided  as  matter  of  law  that  the  plaintiffs 

as  against  the  defendant  have  the  right  to  maintain  the  dam  at 

any  height  that  may  be  required  to  produce  sufficient  power 

to  run  the  machinery  in  their  factory,  and  that  tliey  have  the 
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right  to  use  all  the  watei*  in  the  river  and  dam  when  it  is 
necessary  to  produce  power  to  propel  such  machinery,  and  that 
any  use  thereof,  or  any  interference  therewith  by  the  defend- 
ant, when  there  is  not  suflScient.  water  to  give  to  the  plaintiflFs 
the  quantity  required  to  operate  their  machinery,  is  unauthor- 
ized and  unlawful,  and  should  be  restrained,  and  he  ordered 
judgment  in  favor  of  the  plaintiflEs  for  their  damages. 

NcUhaniel  C.  Moak  for  appellant.  In  construing  the  ex- 
ception or  reservation  we  must  take  into  consideration  the 
situation  of  the  parties,  the  state  of  the  country  and  of  the 
thing  granted,  at  the  time  of  the  grant,  to  ascertain  the  inten- 
tion of  the  parties.  (26  Hun,  381 ;  Chiswold  v.  Ilodgmcm^  4 
T.  &  C.  328-9 ;  Swick  v.  Sears,  1  Hill,  17 ;  Nartoii  v.  CoonSy^ 

6  N.  Y.  33  ;  Commercial  Bk  v.  Norton,  1  Hill,  601 ;  Bishop 
on  Cont.,  §  568;  State  v.  Allis,  18  Ark.  269,  276 ;  Clark  v. 
Einney,  7  Cow.  686  ;  Rogen^a  v.  Alien,  47  N.  H.  529 ;  Many 
V.  Beekman  Iron  Co.,  9  Paige,  189,  195;  People  v.  Gkbe 
Mut,  etc.,  91  N.  Y.  179 ;  Eogera  v.  Bancroft,  20  Vt.  250, 
258-9  ;  Davi8  v.  Wilson,  6  Cush.  203  ;  Miller  v.  Lampham, 
44  Vt.  435-6 ;  Adams  v.  Warner,  26  id.  395  ;  Taylor  v.  St. 
Stephens,  6  Ch.  Div.  264 ;  22  Eng.  Kep.  796 ;  Lampman  v. 
Milks,  21  N.  Y.  505,  507 ;  Simmons  v.  Cloonan,  47  id.  3,  9 ; 
Curtiss  V.  Ayraidt,  id.  73,  79 ;  Rogers  v.  Sensheimer,  60  id. 
646  ;  Hamens  v.  Klein,  51  How  82,  86 ;  Roberts  v.  Roberts, 

7  Lans.  55  ;  aflSrmed,  55  N.  Y.  275  ;  Flint  v.  Bacon,  13  Hun, 
454;  Hamel  v.  Gri-ffiih,  49  How.  305;  Adams  y,  Conover, 
22  Hun,  424 ;  affirmed,  87  N.  Y.  422.)  The  parties  to  the 
deed  must  be  presumed  to  have  contracted  with  reference  to 
the  dam  at  the  height  it  existed  at  the  time  of  the  deed,  there 
being  nothing  in  the  deed  itself  which  is  inconsistent  with 
such  construction.  {Hapgood  v.  Brovm,  102  Mass.  451,  452, 
454 ;  Johnson  v.  Jordan,  2  Mete.  234 ;  Ashley  v.  Pease,  18 
Pick.  268 ;  Angell  on  Water-courses  [6th  ed.],  §§  96a,  101a, 
104 ;  3  Washburn  on  Easements,  397 ;  2  Parsons  on  Contracts, 
303-305;  2  Greenleafs  Ed.  Law  of  Kew  York,  1798,  214; 
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1  Kent  <fe  Eadcliff  s  Ed.  of  Rev.  Laws,  1802,  601,  §  34 ;  2 
Eer.  Laws,  Van  Ness  &  Woodworth's  ed.,  1813,  286,  287, 
300.)  No  right  by  prescription  can  be  gained  to  continue  a 
public  nuisance,  or  to  commit  a  misdemeanor.  (Washburn  on 
Easements  [3d  ed.],  511 ;  Grill  v.  City  of  Eome^  47  How.  398 ; 
Wood  on  Nuisances,  722,  743 ;  MilZa  v.  HaU,  9  Wend.  316 ; 
People  V.  Owrmvnghomi^  1  Denio,  536 ;  Burhank  v.  Fay^  65 
N.  Y.  57,  69 ;  Mohrum  v.  Johnson^  1  Cowp.  341,  343 ; 
Broom's  Leg.  Maxims,  576 ;  Woodworth  v.  Bennetty  43  N.  T. 
273  ;  Saratoga  Co.  B^k  v.  King^  44  id.  87 ;  Bolfe  v.  Delmar^ 
7  Rob.  80 ;  8  Wait's  Act.  and  Del  198,  199 ;  Oroker  v.  WUt- 
ney,  71  N.  Y.  161 ;  Cqppell  v.  HvU,  7  Wall.  542,  55&-9;  Holt 
V.  Green,  13  Am.  Rep.  737, 739 ;  Eoae  v.  Truak,  21  Barb.  361 ; 
Tylee  v.  Tates,  3  id.  228 ;  La  Fa/rge  v.  H&rtei*,  9  N.  Y.  243 ; 
Pease  v.  Walshy  49  How.  269 ;  Ckmcy  v.  Onondaga  Salt  Co,^ 
62  Barb.  395,  407;  Bishop  on  Contracts,  §458;  2  Smith's 
Lead.  Cas.  [7th  ed.]  283,  marg.p.  306;  BeUv.  ^wmn,  2  Sandf . 
146  ;  Hvll  V.  Buggies,  56  N.  Y.  424 ;  Gray  v.  Hook,  4  id.  449, 
459 ;  Benton  v.  Post,  20  Barb.  397 ;  Leavitt  v.  Palmef^y  3 
N.  Y.  19 ;  Nvver  v.  Best,  10  Barb.  369 ;  Seneca  Co.  B'k  v. 
Lamb,  26  id.  595 ;  Nellis  v.  Clark,  20  Wend.  24.)  It  makes 
no  difference  whether  the  dam  actually  interfered  with  the 
public  navigation  of  the  river  or  not.  It  was  a  nuisance 
per  se.  {People  v.  VanderhUt,  38  Barb.  282,  287,  291,  293 ; 
Chenango  Bridge  Co,  v.  Paige,  83  N.  Y.  178 ;  Burhank  v. 
Fay,  65  id.  70, 71 ;  26  How.  124 ;  Hart  v.  Mayor  of  Albany, 
19  Wend.  571,  584 ;  People  v.  Citnningham,  1  Den.  524 ; 
Morton,  v.  Moore,  15  Gray,  573.)  The  legislature  has  no 
power  to  allow  plaintiffs  to  divert  the  water  from  defendant's 
mill,  which  he  is  entitled  by  law  to  have  run  there.  He  could 
have  restrained  plaintiffs'  diversion  thereof.  {Smith  v.  City  of 
Rochester,  17  N.  Y.  Weekly  Dig.  298 ;  Swindon  Water-works 
v.WUts  Canal,  L.  R.,  7  H.  L.  697;  14  Eng.  Rep.  86.)  A 
water-course  is  real  property,  and  the  right  to  have  water  flow 
in  it  is  incidental  and  appurtenant  thereto.  {Ditch  Co.  v. 
CoomlL  Co.,  2  Col.  478;  Caay  v.  Daniels,  5  Mete.  236;  Gard- 
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7167*  V.  NewburgK,  2  Johns.  Ch.  162 ;  7  Am.  Dec.  626,  531, 
notes;  BrooTdyn  v.  Mcintosh^  133  Mass.  215.)  A  diver- 
sion of  a  water-course  by  the  authority  of  a  riparian  proprie- 
tor, to  enable  a  company  to  supply,  in  part,  a  village  with 
water,  is  a  legal  wrong  to  another  riparian  owner,  who  thereby 
sustains  a  perceptible  and  substantial  damage.  {Rigging  v. 
Flemington  Water  Co.^  36  N.  J.  Eq.  538;  Gard/iver  v.  YiUage  of 
Newburgh,  2  Johns.  Ch.  162 ;  7  Am.  Dec.  526,;531,  note ;  Smith 
V.  RoGlieater,  17  N.  Y.  Weekly  Dig.  298 ;  Milhau  v.  Sharpy 
27  N.  Y.  611 ;  PeUis  v.  Johnam^  56  Ind.  139;  DeLcmey  v. 
Blizzard,  7  Hun,  7 ;  Francis  v.  SchoeUkopf  63  N".  Y.  152, 
154r-5.)  Even  if  the  reservation  is  to  be  construed  as  a 
measure  of  quantity,  or,  as  the  referee  finds,  "  a  reservation 
power,"  it  does  not  confer  the  right  to  use  the  water  or  the 
power  in  any  other  place  than  where  they  contracted  to  use  it. 
{Co^natook  v.  Johnson^  46  N.  Y.  615.) 

E,  M,  Ila/rria  for  respondents.  The  referee  correctly  de- 
cided that,  as  against  the  defendant,  plaintiffs  had  the  right  to 
keep  up  the  dam  to  any  height  required  to  obtain  the  water 
necessary  to  run  their  machinery.  ( Ex  parte  Jennings^  6 
Cow.  518,  527,  543  ;  People  v.  Flatt,  17  Johns.  195  ;  Chenango 
Bridge  Co.  v.  Paige^  83  N.  Y.  178,  185  ;  People  v.  OutohesSy 
48  Barb.  656  ;  CanaZ  Com'rs  v.  Tibhets,  5  Wend.  423,  448  ; 
Stow  V.  Childy  20  id.  149 ;  Morgan  v.  King,  35  N.  Y.  454 ; 
3  Kent's  Com.  412,  428.)  The  plaintiffs,  being  the  owners  of 
the  bed  of  the  stream  and  of  the  water  as  far  as  their  land  ex- 
tends, had  the  right  to  use  the  land  and  water  in  any  way  not 
inconsistent  with  the  public  easement.  ( Fort  Plain  Bridge 
Co.  V.  Smith,  30  N.  Y.  44 ;  Jackson  v.  Hathaway,  15  Johns. 
447;  Angell  on  Water-courses,  §§  641,  546;  Thompson  on 
Highways,  21,  22,  23.)  This  being  a  fresh-water  river  and  not 
navigable,  in  fact,  all  the  public  have  in  the  sti'eam  is  a  right 
of  way  only  ;  the  public  is  the  only  party  tliat  can  complain 
of  the  height  of  the  dam  as  an  interruption  of  navigation. 
{People  v.  Qutchess,  48  Barb.  656 ;  Fort  Plain  Bridge  Co.  v. 
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Smith,  30  K  Y.  44, 63 ;  Ohencmgo  Bridge  Go.  v.  Paige,  83  id. 
178, 185.)  Legislative  authority  was  not  necessary  in  this  ease 
to  authorize  the  erection  of  the  dam  across  the  river  at  thQlocvs 
m  quo.  {fihencmgo  Bridge  Co.  v.  Paige,  83  N.  Y.  178,  185, 
186 ;  F(yrt  Plain  Bridge  Co.  v.  ^rmth,  30  id.  44.)  It  cannot 
be  assumed,  on  the  facts  in  this  case,  that  the  dam  in  question 
is  a  public  nuisance ;  that  is  a  fact  to  be  established  by 
evidence.  {Mayor  v.  Curtis,  Clark's  Ch.  336,  344 ;  Peckham 
Y.  Henderamh,  27  Barb.  207,  210,  211 ;  People  v.  Vand&rhUt, 
26  KY.  287,  293;P^^fo  v.  Ghitcheaa,  48  Barb.  656,  666; 
Fart  Plain.  Bridge  Co.  v.  &niUh,  30  N.  Y.  44,  63 ;  2  Eev. 
Laws  of  1813,  287.) 

Eabl,  J.  The  rights  of  the  parties  depend  upon  the  tnie 
construction  of  the  reservation  contained  in  the  deed  of  1841. 
It  is  very  clear  that  the  grantor  in  that  deed,  for  the  small  con- 
sideration  then  paid  by  the  grantees,  did  not  mean  to  cripple 
the  large  and  valuable  factory  by  depriving  it  of  any  water 
power  it  might  need  to  propel  its  machinery.  If  the  defend- 
ant's contention  is  right,  that  he  can  draw  water  for  his  mill 
whenever  the  water  in  the  pond  is  so  high  that  it  would  run 
over  a  dam  not  more  than  nine  feet  high,  then  he  can  run  his 
mill  most  of  the  time,  many  times  when  the  factory  cannot  be 
run,  and  instead  of  having  a  secondary  right  to  the  water  he 
will  have  substantially  the  primary  right.  That  the  parties  to 
the  deed  intended  to  effect  such  a  result  cannot  be  presumed. 
The  reservation  is  very  comprehensive.  The  grantor  was  to 
have  the  use  of  the  water  reserved  at  all  times ;  not  only  the 
use  of  the  water  in  the  dam,  but  in  the  river  as  it  then  was  or 
might  thereafter  be ;  not  only  the  water  in  the  dam  as  it  then 
was,  but  in  any  dam  that  might  thereafter  be  erected ;  and  it 
was  to  have  not  only  all  the  water  necessary  to  operate  the  ma- 
chinery then  in  the  factory,  but  also  all  the  water  necessary  to 
operate  any  additional  machinery  which  might  be  put  in  the 
factory,  or  in  any  building  to  be  erected  on  the  same  site,  of 
like  or  less  dimensions. 

The  reservation  of  water  sufficient  to  operate  the  machinery 
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then  in  the  factory  was  general.  The  reference  to  such  ma- 
chinery was  not  to  limit  or  define  the  purpose  for  which  the 
water  could  be  used,  but  to  measure  and  limit  its  quantity. 
{Cromwell  v.  Sdden^  8  N.  Y.  253 ;  Olmsted  v.  Loomis^  9  id. 
423 ;  Wahely  v.  Davidson^  26  id.  387 ;  Uomatock  v.  Johnson^ 
46  id.  615.)  The  reservation  was  of  tJiat  quantity  of  water 
power,  and  that  could  be  used  for  any  purpose  and  anywhere. 
There  is  nothing  in  the  reservation  confining  the  use  of  that 
power  to  the  factory  building;  but  if  the  grantor  desired 
water  for  additional  machinery,  then  it  could  be  used  only  for 
such  additional  machinery  as  it  should  place  in  the  same  build- 
ing, or  in  one  not  larger,  to  be  placed  upon  the  same  site.  Tliere 
was  not  a  reservation  of  power  sufficient  to  operate  all  the 
m/ichinery  which  the  factory  could  contain,  but  only  all  the 
machinery  then  in  the  factory,  or  which  might  thereafter  be 
placed  therein,  or  in  any  building  not  larger,  to  be  erected  upon 
the  same  site.  Therefore,  when  the  grantor  used  all  the  power 
requisite  to  operate  the  machinery  then  in  the  factory  it  had 
no  right  to  use  any  more  power  to  operate  additional  machinery 
not  in  the  factory,  although  such  additional  machinery  could 
have  been  placed  in  the  factory.  To  come  within  the  terms 
of  the  reservation,  the  additional  machinery  must  be  in  the 
factory.  The  additional  machinery  was  not  only  to  be  a  meas- 
ure of  power,  but  also  a  limitation  upon  the  use  of  the  power. 
The  quantity  of  water  needed  for  the  machinery  then  in  the 
factory  could  then  be  known  and  measured,  but  the  quantity 
which  might  be  required  for  additional  machinery  could  not 
then  be  known  or  measured,  and  hence  there  was  the  limita- 
tion as  to  such  machinery.  But  the  grantor  made  an  absolute 
reservation  of  a  quantity  of  water  sufficient  to  operate  the  ma- 
chinery then  in  th&  factory,  and  that  water  it  could  use  any- 
where. That  results  from  the  fact  that  it  owned  the  water, 
and  reserved  it,  and  no  one  could  control  it  in  the  use  thereof. 
It  could  use  a  portion  of  it  to  operate  machinery  in  the  factory, 
and  the  rest  to  operate  machinery  in  some  other  building,  or  it 
could  use  the  whole  of  it  in  a  building  located  upon  some 
other  site ;  and  so  the  law  was  recognized  to  be  in  the  case  of 
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Comstock  v.  JoAn807i  (supra).  In  that  case  there  was  a  grant 
of  certain  real  estate,  on  which  stood  a  carding  machine,  and 
clothing  works  and  shops,  and  of  the  privilege  of  drawing 
from  a  dam  sufficient  quantity  of  water  "  for  the  use  of  said 
works."  It  was  held  that  the  terms  used  for  granting  the 
water  were  to  be  taken  sua  a  measure  of  the  quantity,  and  not 
a  limitation  of  the  use  of  the  water ;  and  Chief  Judge  Chukoh 
said  that  the  grantee  "  had  the  right  to  use  the  water  for  any 
machinery  and  in  any  place  which  he  was  entitled  to  occupy." 

At  the  time  of  the  execution  of  the  deed  to  Clark  and  Moak, 
in  1841,  the  machinery  in  the  factory  required  for  its  opera- 
tion one  hundred  horse  power,  and  hence  so  long  as  the  plaint- 
iffs did  not  use  more  than  that  quantity  in  the  main  building 
and  the  wing  combined,  the  defendant  had  no  cause  to  complain 
that  they  used  too  much.  The  finding  is  that  the  plaintiffs 
required  to  operate  all  their  machinery  only  from  fifty  to  sixty 
horse  power,  and  hence  if  all  the  water  in  the  river  was  required 
to  produce  that  power,  they  were  entitled  to  it  as  against  the 
defendant. 

The  defendant  claims,  however,  that  the  deed  of  1841  is  to 
be  construed  in  reference  to  the  circumstances  then  existing, 
and  that,  therefore,  the  plaintiffs  are  required  to  obtain  their 
power  from  a  dam  no  higher  than  that  then  existing.  We 
think  otherwise.  The  reservation  was  of  a  definite  quantity  of 
watei!,  "at  all  times,"  and  hence  that  the  plaintiffs  could  have 
that  water,  they  had  the  right  to  hold  and  store  it  until  they 
could  take  it,  and  thus  produce  the  power  to  which  they  were 
entitled.  There  was  no  limitation  as  to  the  height  of  the  dam. 
The  grantor  could  take  the  water  from  that  dam  or  any  dam 
which  might  thereafter  be  erected.  It  was  to  have  water  enough 
to  operate  its  machinery,  and  if  that  dam  would  not  furnish  it, 
it  could  erect  another  that  would.  If  it  had  been  intended  to 
confine  the  dam  which  might  thereafter  be  erected  to  the  same 
height,  a  limitation  of  so  much  importance  would  probably  have 
been  plainly  expressed,  as  the  limitation  was  in  reference  to  the 
size  of  any  other  factory  building  which  might  be  erected  on 
the  same  site.     Construing  the  reservation  in  the  light  of  all  the 
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circumBtances  existing  at  the  time  of  the  grant,  to- wit,  the 
quantity  of  machinery  and  of  water  needed  for  its  operation 
the  size,  value  and  importance  of  the  factory  as  compared  with 
the  grist-mill,  the  fluctuating  quantity  of  water  in  the  river, 
which  was  certain  to  decrease  as  the  country  was  cleared  up, 
there  can  be  no  inference  favorable  to  the  contention  of  the 
defendant. 

The  further  claim  is  made  on  behalf  of  the  defendant  that 
the  reservation  must  be  construed  in  reference  to  the  statute 
which  authorized  a  dam  of  only  eight  feet.  It  is  not  certain, 
however,  that  the  grantees  in  the  deed  of  1841  knew  any  tiling 
about  that  statute.  It  was  a  private  statute,  and  there  is  no 
presumption  that  such  statutes  are  generally  known,  and 
courts  do  not  take  judicial  notice  of  th^m.  If  both  parties 
to  the  deed  did  have  knowledge  of  that  statute,  they  also 
knew  that  it  was  practically  a  dead  letter.  The  dam  as  then 
maintained  had  no  lock,  and  entirely  interrupted  navigation 
in  the  river,  and  wfl^s  about  nine  feet  high  without  flush- 
boards,  which  when  used  made  it  still  higher.  So  the  grantees 
had  no  right  to  suppose  that  the  statute  would  be  conformed 
to,  and  that  a  dam  which  was  already  one  foot  higher  than  the 
height  mentioned  in  the  statute  would  not  be  made  still  higher 
to  produce  the  power  reserved. 

It  is  also  argued  by  the  learned  counsel  for  the  defendant 
that  as  the  dam  is  a  violation  of  the  statute  the  plaintiffs  can- 
not claim  the  right  to  maintain  the  same,  and  hence  that  they 
can-  claim  no  relief  from  a  court  of  equity.  The  grantor  in 
the  deed  of  1841  owned  the  bed  of  the  river  and  the  lands  on 
both  sides  of  the  river  above  and  below  the  dam.  Assuming 
that  the  river  is  technically  a  public  highway,  it  has  long  since 
ceased  to  be  practically  navigable.  Although  it  was  a  public 
highway,  subject  to  the  public  easement  for  navigation,  the  ri- 
parian owner  had  the  right  to  bridge  it,  or  dam  it,  or  do  any 
other  act  which  the  riparian  owners  upon  streams  not  navi- 
gable could  do,  and  to  enable  him  to  do  so  he  needed  no  act  of 
the  legislature.  {Chenango  Bridge  Co.  v.  Pcdge^  83  N.  Y.  178 ; 
38  Am.  Eep.  407.)    If  he  put  in  or  over  the  river  any  thing 
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which  obstructed  its  use  as  a  public  highway,  the  public,  or  aiiiy 
person  specially  injured  in  the  use  or  attempted  use  of  the 
river  as  a  highway,  oould  proceed  against  him.  Here  the 
public  do  not  complain  of  tie  dam,  and  there  is  no  allegation 
or  proof  that  the  defendant  desired  to  use  the  river  for  navi- 
gation, and  if  he  can  complain  of  it  at  all  it  is  only  as  a  navi- 
gator. If  he  is  injured  in  any  other  way  or  in  any  other  ca- 
pacity it  is  damnum  abaque  injv/ria.  {Fort  Plain  Bridge  Co, 
v.  Smith,  30  N.  Y.  44.) 

But  this  dam,  upon  the  facts  found,  is  in  no  sense  a  real  nui- 
sance. There  is  no  finding  that  any  one  navigates,  or  desires  to 
navigate,  or  can  in  any  proper  sense  navigate,  the  river.  Under 
such  circumstances  the  dam  is  not,  in  a  moral  or  legal  sense, 
such  a  nuisance  as  calls  upon  a  court  of  equity  to  deny  the 
plaintiffs  relief  as  against  the  defendant.  He  is  estopped  from 
denying  that,  as  against  him,  they  have  the  right  to  the  water 
which  was  reserved.  He  cannot  draw  for  his  grist-mill  water 
which  was  reserved  for  the  factory.  Having  done  so  he  per- 
petrated a  wrong  which  made  him  liable  in  this  action. 

The  counsel  for  the  defendant  discusses  some  questions  of 
fact  in  his  brief  submitted  to  us,  but  as  the  evidence  is  not 
before  us  we  are  concluded  by  the  findings. 

The  judgment  should  be  afiirmed,  with  costs. 

All  concur. 


Judgment  affirmed. 


Hbkry   R.  Dunham,  Appellant,  v.  Joseph  Cudlipp 

Respondents. 

The  complaint  in  an  action  to  ioreclose  a  mortgage  alleged  that  the  mort- 
gage, with  accompanying  bond,  was  executed  and  delivered  to  the  mort- 
gagees named,  to  secure  the  payment  of  $4,000,  and  that  it  was  duly 
assigned  and  transferred  to  plaintiff  ;  the  answer  admitted  the  execution 
of  the  securities  as  alleged,  and  the  due  assignment  thereof  to  the 
plaintiff,  but  averred  that  they  were  made  in  pursuance  of  an  usurious 
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agreement  with  the  plaintiff.  The  trial  court  found  the  usurious  agree- 
ment substantially  as  alleged,  and  that  the  bond  and  mortgage  was 
never  delivered  to.  or  in  the  possession  of,  the  mortgagees.  Held,  that 
in  the  absence  ol  any  waiver  of  the  admission  in  the  pleadings,  this  last 
finding  was  error.     (Code  of  Civil  Procedure,  §  522.) 

The  usurious  agreement,  as  alleged  and  found,  was  in  substance  that  the 
mortgagor  should  execute  the  bond  and  mortgage  in  question  to  the 
mortgagees  named,  who  were  creditors  of  his,  and  another  mortgage  of 
$3,000  to  other  creditors  ;  which  mortgages  should  be  assigned  to  plaint, 
iff,  he  paying  therefor  the  sum  of  $6,000.  It  appeared  that  plaintiff  was 
informed  that  the  mortgagor  did  owe  the  mortgagees  the  sum  of  $7.000 ; 
that  they  had  agreed  to  take  such  security,  and  would  receipt  for  the 
amount  thereof,  and  he  could  purchase  the  mortgages  for  the  sum 
specified.  The  securities  were  executed,  and  plaintiff  paid,  upon 
assignment  thereof  to  him,  the  sum  agreed,  of  which  sum  the  mort- 
gagor paid  to  the  mortgagees  $5,000,  the  mortgagees  named  in  the 
mortgage  in  suit  receiving  $3,000.  The  assignment  contained  a  cove- 
nant that  the  full  sum  of  $4,000  "is  secured,  owing  and  unpaid  on 
account  of  said  mortgage."  The  mortgagor  also  made  a  written  state- 
ment that  the  mortgage  was  given  to  secure  the  payment  of  the  sum 
named,  that  it  was  due,  and  that  no  defense  existed.  Held,  that  the  de- 
fense was  not  sustained  ;  that  the  bond  and  mortgage,  on  delivery  to  the 
mortgagees,  became  valid  securities  in  their  hands,  and  could  be  sold  by 
them  at  any  price,  without  imputation  of  usury. 

But,  Tield,  that  if  in  fact  the  real  debt  owing  to  the  mortgagees  was  less 
than  the  sum  named  in  the  mortgage,  they  could  not,  nor  could  plaintiff, 
enforce  it  for  more  than  the  amount  of  the  debt. 

(Argued  October  24, 1883  ;  decided  November  20,  1883.) 

Appeal  from  judgment  of  tlie  General  Temi  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  on  the  23d  day  of  December,  ISSl,  which  affinned 
a  judgment  in  favor  of  defendant  Cudlipp,  entered  upon  a  de- 
cision of  the  court  on  trial  at  Special  Term. 

The  action  was  commenced  November  1,  187S,  for  the  fore- 
closure of  a  mortgage.  The  complaint  states  that  the  defend- 
ant Cudlipp,  for  the  purpose  of  securing  the  payment  to 
Daniel  and  Ebas  Herbert  of  the  sum  of  $4,000,  on  the  16tli  of 
December,  1875,  executed  and  delivered  to  them  a  bond  and 
mortgage  conditioned  for  the  payment  of  that  sum  in  two 
years  thereafter,  witli  interest,  and  they,  l)y  assignment  bearing 
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the   same   date,  duly  assigned  and  transferred  tliem  to  the 
plaintiff. 

The  obligor  and  mortgagor,  Cudlipp,  alone  answered.  He 
denied  none  of  the  allegations  of  the  complaint,  and  expressly 
admitted  the  execution  of  the  bond  and  mortgage  to  D.  and  E. 
Herbert,  as  stated  in  the  complaint,  and  that  they  were  at  the 
time  stated  duly  assigned  to  the  plaintiff.  But ''continues 
the  answer,  "  the  bond  and  mortgage  were  made  in  pur- 
suance of  an  usurious  agreement  between  Cudlipp  and  the 
plaintiff,  by  which  the  defendant  was  to  make  the  bond 
and  mortgage  now  in  suit  and  another  to  Mackey  and 
Mitchell  for  $3,000,  and  that  D.  and  E.  Herbert  and  Mackey 
and  Mitchell  should  assign  their  respective  mortgages  to  the 
plaintiff,"  who  should  pay  and  advance  thereon  the  sum  of 
$6,000  and  no  more,  deducting  and  retaining  from  the  face 
valne  of  the  said  bonds  and  mortgages,  $1,000  as  a  bonus  in 
addition  to  the  interest  reserved  by  the  said  bonds  and  mort- 
gages; that  in  pursuance  of  this  agreement  the  defendant 
made  and  delivered  to  the  said  Mackey  and  Mitchell  and  the 
said  D.  and  E.  Herbert,  the  said  bonds  and  mortgages,  and  at 
the  same  time,"  "  they  assigned  them  to  the  plaintiff,"  who 
loaned  and  advanced  thereon  the  sum  agreed  upon,  viz.,  $6,000 
and  no  more ;  that  at  the  time  of  making  this  agreement,  he 
the  defendant,  was  indebted  to  Mackey  and  Mitchell  and  D. 
and  E.  Herbert,  and  agreed  to  pay  them,  and  did  pay  to  them,  out 
of  the  $6,000,  the  sum  of  $5,000,  viz.:  to  Mackey  and  Mitchell, 
$2,000,  and  to  D.  and  E.  Herbert,  $3,000.  The  answer  further 
states  that  the  bonds  and  mortgages  "  were  made  for  the  pui^ 
pose  of  being  discounted  in  pursuance  of  this  agreement." 
The  trial  court  found  the  agreement  between  the  plaintiff  and 
defendant  substantially  as  stated  in  the  answer,  and  that  it  was 
paii;  thereof  that  the  defendant  should  procure  the  mortgagees 
in  said  instrument  to  sign  and  seal  assignments  of  the  same  to 
the  plaintiff.  He  also  finds  (5th)  "  that  the  bonds  and  mort- 
gages were  never  delivered  to,  or  in  possession  of,  the  mort- 
gagees, or  either  of  them,"  and  (6th)  that  no  consideration 
other  than  the  said  sum  of  $6,000  was  paid  by,  or  in  behalf  of, 
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the  plaintiff,  or  received  by  defendant  Cudlipp  or  any  one.  for 
said  bonds  and  mortgages,  or  either  of  them.     He  held  the 
bond  and  mortgage  in  suit  usnrioas,  and  directed  its  cancella- 
tion.    Judgment  was  entered  accordingly. 
Further  facts  appear  in  the  opinion. 

C.  Bainbridge  Smith  for  appellant.  The  answers  not  hav- 
ing put  the  averments  of  the  complaint  in  issue,  the  defendant 
was  not  at  liberty  either  to  deny  the  existence  of  the  facts 
constituting  the  cause  of  action,  or  to  prove  any  state  of  facts 
inconsistent  with  such  admission.  (Code  of  Civil  Procedure, 
§  522 ;  Fleischman  v.  Stem,  90  N.  Y.  110,  114 ;  Walrod  v. 
Bennett,  6  Barb.  144 ;  7  id.  198.)  The  findings  of  fact  by  the 
court  are  in  direct  conflict  with  the  admissions  in  the  pleadings 
which  are  admitted  and  incontrovertible  facts  in  the  case. 
{BaUou  v.  Parsons  J  11  Hun,  662 ;  Bridge  v.  PoMon,  5  Sandf. 
210.)  A  party  who  admits  by  his  pleading  that  which  estab- 
lishes the  plaintiff's  right  will  not  be  suffered  to  deny  its  exist- 
ence or  prove  a  state  of  facts  inconsistent  with  that  admis- 
sion. It  is  not  necessary  to  read  the  pleadings  in  evidence 
to  enable  a  party  to  avail  himself  of  an  admission  therein.  (46 
N.  Y.  418 ;  Paige  v.  Willet,  38  id.  28;  Fleischman  v.  Stem^ 
90  id,  110,  114;  Walrod  \.  Bennett,  6  Barb.  144;  7  N.  Y. 
198.)  The  bonds  and  mortgages  were  good  and  valid  securities 
in  the  hands  of  the  mortgagees.  They  could  have  been  en- 
forced by  them,  and  plaintiff  had  the  right  to  purchase  them 
at  any  price  the  mortgagees  would  take  for  them.  {Brooks  v. 
Avej^/,  4  N.  Y.  225,  229  ;  Crane  v.  Hendricks,  4  Wend.  569  ; 
Rapelye  v.  Anderson.  4  Hill,  472  ;  Baylis  v.  Cockroft,  81  N. 
Y.  363-371.)  To  avail  himself  of  the  defense  of  usury,  it  was 
incumbent  upon  the  defendant  to  allege  in  his  answer  and 
prove  on  the  trial  that  the  bonds  and  mortgages  had  no  valid 
existence  at  the  time  plaintiff  purchased  them.  {Burrill  v. 
Bowen,  21  How.  Pr.  378  ;  Cutter  v.  Wright,  22  N.  Y.  472-4; 
Thomas  v.  Murray,  32  id.  612.)  The  defense  of  usury  re- 
quires strict  proof.  {Maroin  v.  Feeter,  8  Wend.  534 ;  Archi- 
laid  V.  Thmias,  3  Cow.  284  ;  CuUer  v.  Wright,  22  N.  Y.  472.) 
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Usury  is  predicated  of  a  loan  and  not  of  a  purchase.  {Brooks 
V.  Avery,  4  N.  Y.  226,  229  ;  Sickels  v.  Flanagan,  79  id.  224.) 
The  fact  that  plaintiff  offered  to  prove  the  delivery  of  the 
bonds  and  mortgages  to  the  mortgagees  did  not  deprive  him 
of  the  admission  in  the  pleading.  {Potter  v.  Smith,  70  N.  Y. 
299 ;  Code  of  Civil  Procedure,  §  522  ;  The  Lady  Superior, 
etc,,  v.  McNamara,  3  Barb.  Ch.  375,  878.)  The  undisputed 
facts  constituted  an  estoppel  which  excluded  the  defendant 
from  availing  himself  of  the  defense  of  usury,  even  if  the 
bonds  and  mortgages  had  no  inception  in  the  hands  of  the 
mortgagees.  {Rigga  v.  PurseU,  89  N.  Y.  608 ;  Baylie  v. 
Cockroft,  81  id.  363,  371 ;  Ferguson  v.  Eamilton,  35  Barb- 
427 ;  Mason  v.  Anthony,  3  Keyes,  609 ;  S.  O.,  3  Abb.  Ct.  of 
App.  207  ;  Bank  of  Genesee  v.  Patchen  B%  13  N,  Y.  316  ; 
Bohoe  V.  ShuU,  2  Denio,  621-622 ;  Holmes  v.  Williams,  10 
Paige,  326 ;  Cont.  Rk  v.  Nat  B*k,  50  N.  Y.  375.)  While 
the  question  of  estoppel  does  not  appear  to  be  presented  to  or 
passed  upon  by  the  court  below,  it  arises  and  may  properly  be 
considered  in  connection  with  the  point  upon  which  the  appellant 
relies,  that  the  findings  of  the  court  that  the  transactions  were 
usurious  had  no  evidence  tending  to  sustain  them.  (Code  of 
Civil  Procedure,  §  993.)  The  fact  that  the  bonds  and  mortgages 
were  valid  securities  in  the  hands  of  the  mortgagees,  of  whom 
the  plaintiff  purchased  them,  does  not  entitle  the  mortgagor  in  a 
suit  against  him  to  enforce  them  to  reduce  the  amount  of  re- 
covery to  the  sum  the  plaintiff  actually  paid  for  them.  {Brooks 
V.  Avery,  4  N.  Y.  225-229 ;  Crane  v.  Hendricks,  7  Wend. 
569  ;  Bapelye  v.  Anderson,  4  Hill,  472  ;  Astor  v.  HAmoreaux, 
8  N.  Y.  107 ;  EdmonsUm  v.  McLoud,  16  id.  543 ;  GAffin  v. 
Marqtw/rdt,  17  id.  28.) 

Richard  M.  Bruno  for  respondent.  To  constitute  usury, 
there  must  be  a  loan,  an  agreement  to  return  the  money,  an 
agreement  for  a  greater  interest  than  is  allowed  by  law,  and  a 
corrupt  intent  to  take  more  than  the  legal  rate  for  the  use  of 
the  money  loaned.  (Tyler  on  Usury,  92.)  Where  the  contract 
on  its  face  is  for  legal  interest  only,  then  it  must  be  proved 
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that  there  is  some  corrupt  agreement  or  device  or  shift  to 
cover  usury,  and  that  it  was  in  fxill  contemplation  of  the 
parties.  {Gondii  v.  Baldwin^  21  N.  Y.  219 ;  Lloyd  v.  Scoit^ 
4  Peters,  205  ;  jB'*  of  V.  S.  v.  Wagoner,  9  Abb.  399  ;  Fied^ 
ler  V.  Darriuj  50  N.  Y.  437 ;  QuackenbiLsh  v.  Sayer,  62  id. 
344 ;  lidbbins  v.  DiUayeVy  2  Keyes,  506 ;  Crane  v.  Ilendrick^, 
7  Wend.  569,  635 ;  liapalye  v.  Anderson^  4  Hill,  472;  Tyler 
on  Usury,  103,  108,  110 ;  Murray  v.  Harding,  2  Black,  865.) 
The  mortgages  had  no  legal  inception  or  validity  without  de- 
livery. {Aheam  v.  Godspeed,  72  N.  Y.  108.)  There  is 
no  transaction  whatever  by  which  a  man  may  cover  usury. 
(Cowp.  796.)  No  mere  form  will  work  an  estoppel,  and  if  tlie 
person  inquiring,  or  his  agent  in  the  special  transaction,  have 
knowledge  of  the  facts,  a  statement  made  for  the  pxirpose  of 
affording  him  a  legal  protection  will  not  answer.  {Shapley  v. 
AbhoU,  42  N.  Y.  443 ;  Van  SicJde  v.  Palmer,  2  T.  &  C.  612 ; 
Baker  v.  MuL  Union  L.  Ins.  Co.,  43  N.  Y.  283.)  A  state- 
ment that  a  mortgage  is  valid  is,  therefore,  no  protection  to  a 
party  to  the  transaction  out  of  which  the  defense  arose,  even 
though  he  received  the  statement  and  acted  upon  it,  believing 
that  it  would  afford  him  protection.  {Eitd  v.  Brax:ken,  6  J. 
&  S.  7;  Shapley  v.  Ahhott,  42  JS".  Y.  443.) 

Danforth,  J.  We  are  of  opinion  that  the  plaintiff  should 
succeed  upon  this  appeal. 

First.  The  finding  of  the  learned  judge  at  Special  Term 
that  the  bond  and  mortgage  in  suit  were  never  delivered  to  the 
mortgagees  cannot  be  sustained.  The  complaint  expressly 
avers  the  delivery  qf  the  bond  and  mortgage  to  the  mortgagees 
named  therein,  and  the  answer  admits  it.  It  was  a  fact  in 
the  case,  therefore,  and  for  all  the  purposes  of  the  action  to  be 
taken  as  true.  (Code  of  Civ.  Proc,  §  522 ;  Fleischmann  v. 
Stem,  90  N.  Y.  Ill ;  White  v.  Smith,  46  id.  418.)  If  the  case 
had  been  tried  upon  the  merits,  without  reference  to  the  plead- 
ings, the  objection  would  not  avail  the  plaintiff  {Cowing  v. 
Altman,  79  N.  Y.  167),  but  it  was  not.  There  was  no 
waiver  of  the  advantage  afforded  by  the  pleadings;  on  the 
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contrary,  the  case  was  tried  upon  the  assumption  that  the 
plaintiflTs  side  was  established  by  the  pleadings.  He  was  not 
called  upon  for  proof,  and  the  defendant  at  once  took  the 
aflSrmative.  ,  In  view  of  the  pleadings  and  the  provision  of  the 
Code  (8upra)y  the  finding  as  to  the  delivery  of  the  mortgage 
should  have  been  the  other  way.  This  error  alone  would  re- 
quire a  reversal  of  the  judgment. 

Second.  With  this  fact  in  the  case  no  usury  is  established. 
No  doubt  the  plaintiff  wanted  to  get  more  for  his  money  than 
simple  interest.  But  he  knew  the  statute  of  usury,  and  did 
not  intend  to  .come  within  it.  This  was  understood  by  the 
defendant.  No  doubt,  also,  there  was  then  suggested  a  plan 
whereby  he  might  keep  outside  of  the  statute  and  still  obtain 
a  return  from  the  investment  greater  than  the  rate  allowed  by 
it.  There  is  no  law  against  that.  The  defendant  suggested 
the  plan.  He  says,  "I  immediately  told  him  tliat  I  owed 
money  to  Messrs.  Mackey  and  Herbert  for  the  building  of " 
certain  *'  houses,  and  the  mortgage  could  be  arranged  in  that 
way,"  that  is,  he  says,  "  by  making  a  mortgage  for  $7,000,  that 
lie  afterward  might  have  in  two,  one  for  $4:,00U  and  the  other 
for  $3,000,  and  he  receive  $1,000  out  of  it.''  This  evidence 
is  not  very  coherent,  but  he  adds,  *'  He,"  the  plaintiff,  *'to  cash 
them  and  receive  $1,000,"  and  from  this  and  other  evidence 
not  contradicted,  it  appears  that  the  defendant  did  then  in  fact 
owe  these  persons  and  wished  to  pay  them  ;  that  the  plaintiff 
was  so  informed,  and  also  that  the  debt  was  $7,000,  and  that 
the  creditors  would  take  security  by  mortgage  for  that  sum, 
and  receipt  to  the  defendant  for  it,  and  he,  the  plaintiff,  could 
purcliase  the  mortgages  from  them  for  $6,000. 

After  that  the  defendant  employed  an  attorney  to  draw  the 
mortgages,  stated  to  him  the  amounts  to  be  inserted,  and  the 
names  of  the  mortgagees  to  whom,  as  he  also  told  him,  he 
owed  the  money.  He  afterward  signed  the  mortgages,  and,  as 
the  pleadings  admit,  they  were  delivered  to  the  mortgagees,  to 
secure  the  money  due  them.  From  that  moment  the  mort- 
gage in  suit  had  a  valid  inception,  and  might  be  enforced  by 
the  mortgagee  or  sold  at  any  price  without   imputation   of 
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usury.  It  was  purchased  by  the  plaintiff,  and  $6,000,  the  stip- 
ulated price  for  both  went  to  the  mortgagees.  In  the  case  in 
hand  it  was  paid  directly  to  them  by  the  plaintiff.  This  was 
the  transaction  substantially  stated  in  the  pleadings^  and  the 
proof  upon  the  trial  did  not  differ  from  it. 

The  respondent  argues  that  there  was  no  delivery  of  the 
mortgage,  but  that,  as  we  have  seen,  is  overcome  by  the  admission 
in  the  pleadings,  and  whether  the  mortgagees  took  the  instru- 
ments away  from  the  place  where  the  business  was  transacted, 
or  immediately  handed  them  over  to  the  plaintiff,  is  of  no  mo- 
ment. There  is  also  in  evidence  the  assignments  of  the  several 
mortgages  to  the  plaintiff.  Each,  besides  the  necessary  words 
of  transfer,  contains  a  covenant  on  the  assignor's  part  that  the 
sum  named  —  in  this  case  $4,000,  in  the  other  $3,000  —  "  is 
secured,  owing  and  unpaid  on  account  of  said  mortgage,"  and 
the  case  shows  that  there  was  also  a  written  statement  from  the 
mortgagor,  signed  by  him,  and  witnessed,  to  the  effect  that 
the  mortgage  was  given  to  secure  the  payment  of  the  money 
named  therein ;  that  it  was  due,  and  that  no  defense  existed  to 
the  same. 

It  is  apparent,  then,  not  only  from  the  admissions  in  the 
pleadings,  but  from  uncontradicted  evidence  that  the  bond 
and  mortgage  in  question  were  valid  securities  in  the  hands  of 
the  Messrs.  Herbert,  the  mortgagees,  for  the  amount  due  to  them 
from  Cudlipp.  That,  according  to  his  evidence  upon  the  trial, 
was  $3,625 ;  according  to  Herbert,  who  was  also  defendant's 
witness,  it  was  about  $4,000.  That  the  mortgage  was  exe- 
cuted to  them  after  a  previous  understanding  with  the  plaintiff 
that  he  would  purchase  it,  although  at  a  sum  less  than  its  face, 
cannot  make  the  purchase  usurious  or  convert  the  contract  of 
purchase  into  a  loan  of  money.  {Sinith  v.  CVom,  90  N.  Y. 
549 ;  Brooks  v.  Avery ^  4  id.  225];  SicJdes  v.  Flanagan^  79  id. 
224.) 

It  would  be  different  if  the  mortgage  had  been  executed 
without  consideration,  for  then  it  would  have  no  vitality  until 
a  sale. 

In  this  case  the  plaintiff  had  no  reason  to  suppose  that  the 
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amonnt  due  from  Cudlipp  to  his  two  creditors  was  less  than 
$7,000,  and  the  assurance  contained  in  the  assignment  from 
the  Messrs.  Herbei't  agreed  with  the  sum  certified  to  by  the 
defendant  as  due  to  them ;  but  if,  in  trutli,  the  real  debt  was 
less,  they  could  not  enforce  it  for  more  than  its  true  amount, 
and  the  plaintiff  can  have  no  better  right.  {Trustees of  Union 
College  v.  Wheeler^  61  N.  T.  88.)  As  the  case  is  now  pre- 
sented it  would  be  just  to  limit  the  recovery  to  the  amount 
actually  due  the  Messrs.  Herbert  at  the  time  of  the  execution 
of  the  bond  and  mortgage,  with  interest. 

The  judgment  of  the  General  and  Special  Terms  should, 
therefore,  be  reversed,  and,  although  upon  the  pleadings  and 
admitted  facts  in  the  case  the  defense  cannot  prevail,  a  new 
trial  must  be  had  to  ascertain  that  amount,  unless  the  plaintiff 
will  stipulate  that  it  be  adjusted  at  the  sum  of  $3,625,  and  in- 
terest from  December  16,  1877,  in  which  case  he  should  have 
judgment  of  foreclosure  and  sale  in  the  usual  form,  according 
to  the  prayer  of  the  complaint,  with  costs  in  all  courts. 

All  concur,  except  Andrews,  J.,  not  voting. 

Judgment  accordingly. 


The  People  of  the  State  of  New  York,  Respondents,  v. 
Charles  D.  J.  Noelke  et  al.,  Appellants. 

The  word  *'  lottery  "  indicates  a  scheme  for  the  distribution  of  prizes  and 
for  the  obtaining  of  money  or  goods  by  chance. 

It  is  not  essential,  therefore,  in  an  indictment,  under  the  provisions  of 
the  statute  (1  R.  S.  666,  §  29)  prohibiting  the  sale  of  lottery  tickets,  to 
set  forth  the  purpose  for  which  the  lottery  was  set  on  foot,  t.  e.,  that  it 
was  for  the  purpose  of  setting  up  for  sale,  or  disposing  of  any  species  of 
properly. 

li  seems  that  one  who  purchases  a  lottery  ticket  for  the  purpose  of  detecting 
and  punishing  the  vendor,  not  with  intent  to  aid  in  the  commission  of 
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the  offense,  is  not  an  accomplice  within  the  meaning  of  the  provision  of 
the  Code  of  Criminal  Procedure  (§  899),  declaring  that  a  conviction 
cannot  be  had  upon  the  uncorroborated  testimony  of  an  accomplice. 

Neither  the  provisions  of  the  Federal  Constitution,  giving  to  Congress 
power  to  regulate  commerce  among  the  States,  nor  that  which  forbids 
the  passage  of  anj  law  impairing  the  obligation  of  contracts,  prevents  a 
State  from  passing  laws  prohibiting  the  making  of  contracts  within  its 
jurisdiction,  which  are  deemed  immoral  or  against  the  public  policy  of 
the  State. 

The  State,  therefore,  may  prohibit  the  sale,  within  its  jurisdiction,  of 
tickets  in  a  lottery  organized  in  another  State,  and  which  is  lawful  under 
the  laws  of  that  State  ;  and  a  sale  of  such  tickets  is  a  violation  of  said 
statutory  provision. 

OrmM  V.  Dauchy  (82  N.  Y.  443),  Van  VoorhU  v.  BrintnaU  (86  id.  18). 

Upon  trial  of  an  indictment,  charging  the  violation  of  said  provision,  defend- 
ant was  called  as  a  witness  in  his  •wn  behalf ;  on  cross-examination  he 
was  asked  whether  he  had  been  engaged  in  the  business  of  lottery 
tickets,  and  lottery  policies ;  also  whether  he  had  been  tried  and  con- 
victed of  violating  the  law  prohibiting  the  sending  of  lottery  circulars 
through  the  mail.  These  questions  were  objected  to,  and  objections  over- 
ruled.    Held  no  error. 

People  V.  Orapo  (76  N.  Y.  288),  People  v.  Brown  (72  id.  571),  Ryan  v. 
People  (79  id.  594),  distinguished. 

(Argued  October  25, 1883 ;  decided  November  20, 1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  March  27, 1883,  which  affirmed  a  judgment  of  the  Oour4; 
of  General  Sessions,  in  and  for  the  city  and  county  of  New 
York,  entered  upon  a  verdict  convicting  defendants  of  a 
violation  of  the  statute  prohibiting  the  sale  of  lottery  tickets. 
(Mem.  of  decision  below,  29  Hun,  461.) 

The  indictment  charged  that  the  defendants  unlawfully  sold 
to  one  Mattocks  "  a  part  of  a  ticket  in  a  certain  lottery  not 
expressly  authorized  by  law,  commonly  called  *  The  Louisiana 
State  Lottery '  *  *  *  which  part  of  a  ticket  is  as  follows, 
that  is  to  say 
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*Tho  Louisiana  Lottery   Co. 

Tuesday,  April  11th,  1882. 

The  Monthly  Two-Dollar 

Drawing. 

'Tliis  ticket  entitles  the  holder 

thereof  to  one-half  of  such  prize  as 

may  be  drawn  by  its  number  in  the 

within  named  drawing  if  presented 

for  payment  before  the  expiration 

of  three  months  from  the  date  of 

said  drawing. 

M.  A.  Dauphin, 
•  President. 


One. 
1 


(Printed  across  the  face.) 
Four.        Eight.        Three. 
4  8  3  . 


Six. 


Mattocks,  who  purchased  the  ticket,  was  'the  witness  for  the 
prosecution  to  prove  the  sale.  He  made  the  purcliase  for  the 
purpose  of  making  the  proof,  and  so  convicting  defendant. 
It  was  objected,  on  the  trial,  that  he  was  an  accomplice,  and  so 
that  a  conviction  could  not  be  had  under  the  Code  of  Criminal 
Procedure  (§  399)  upon  his  testimony  uncorroborated.  The 
court  charged  the  jury  that  they  could  not  convict  on  the  testi- 
mony of  the  accomplice  unless  he  was  corroborated  by  other 
evidence  tending  to  connect  defendant  with  the  crime  charged. 
Farther  facts  appear  in  the  opinion. 


Charles  W.  Brooke  for  appellants.  The  indictment  should 
have  stated  the  object  or  purpose  for  which  the  lottery  was 
made  or  carried  on.  (1  R.  S.  665,  §  27  ;  People  v.  Payne,  3 
Denio,  88-90 ;  People  v.  Taylor^  id.  94,  95,  101 ;  People  v. 
Charles,  id.  213 ;  1  N.  Y.  185 ;  People  v.  Warner,  4  Barb. 
316,  316  ;  Coinin.  v.  Manderfield,  8  Phil.  457 ;  27  Leg.  Int. 
86  ;  Hull  V.  Ruggles,  56  N.  Y.  427  ;  Qrover  v.  Morris,  73  id. 
476 ;  Code  of  Grim.  Proc,  §  276.)  Louisiana  lottery  tickets  are 
articles   of  commerce,  of  value,  and   the  subject-matter    of 
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contract,  valid  vsrhere  issued,  and  the  law  which  makes  the 
contract,  under  which  they  are  purchased,  void  and  penalizes 
the  seller,  and  confiscates  all  values,  dependent  upon  their 
drawings  which  may  be  brought  within  its  territory,  not  only 
impairs  the  sanctity  of  contracts,  but  undertakes  to  regulate 
commerce  in  the  same.  (Const.  U.  S.,  art,  1,  §  8,  subd.  3 ;  id., 
art.  1,  §  10;  2  Peters,  449;  3  Story's  Com.,  §  1379;  Banks 
V.  Quackenhush,  1  N.  Y.  129;  Ormes  v.  Dauchy^  82  id.  443; 
Yan  Voorhis  v.  BrintiiaU^  86  id.  18 ;  Thorp  v.  Thorp^  Daily 
Reg.,  Jan.  8,  1883.)  The  fact  that  a  witness  has  been  a  con- 
vict cannot  be  shown  by  his  own  testimony,  even  on  cross-ex- 
amination, for  the  purpose  of  impeachment.  {Tifft  v.  Moor^ 
59  Barb.  626 ;  1  Greenl.  on  Ev.  457 ;  Newcornh  v.  Griawold^ 
24  N.  Y.  299-301;  People  v.  Grapo^  76  id.  291-292 ;  Pec>- 
ple  v.  Weniz,  37  id.  309.)  ' 

John  Vincent  for  respondent.  The  statute  of  Louisiana, 
authorizing  tlie  incorporation  of  the  Louisiana  State  Lottery 
Company,  was  wholly  immaterial.  Our  law  declares  every 
lottery  unlawful  and  a  common  and  public  nuisance.  (1  R.  S. 
665,  §  26.)  The  Louisiana  statute,  therefore,  could  not  legal- 
ize the  act  of  the  defendants  in  this  State.  {Kohn  v.  Kohler^ 
21  Hun,  466  ;  Wilkinson  v.  Gill^  74  N.  Y.  63  ;  Sturtevant  v. 
People,  23  Wend.  418 ;  Warner  v.  People,  4  Barb.  314 ; 
Chaiies  v.  People,  1 N.  Y.  180  ;  Dana  v.  Comm.,  2  Mete.  329  ; 
Terry  v.  Alcott,  4  Conn.  442.)  In  order  to  constitute  an 
accomplice,  a  party  must  be  aiding  and  assisting  the  accused 
with  criminal  intent.  (Reg.  v.  MulUn,  3  Cox's  C.  C.  526,  631 ; 
Wright  v.  StaU,  7  Tex.  Ct.  App.  545  ;  State-  v.  McKeon,  36 
Iowa,  343 ;  Comm.  v.  Downing,  4  Gray,  29 ;  Campbell  v. 
Comm,,  84  Penn.  St.  187,  197 ;  St.  Charles  v.  O'Mailey,  18  111. 
407, 412  ;  People  v.  Farrdl,  30  Cal.  316 ;  Harrington  v.  State, 
35  Ala.  236,  242 ;  People  v.  Smith,  MSS,  Op.,  Gen.  Term  N. 
Y.,  1883  ;  affirmed  by  this  court,)  The  law  Jforbids  the  sale  of 
lottery  tickets,  not  the  purchase.  (1  R.  S.  666,  §  29 ;  Comm. 
V.  HiUiard,  22  Pick.  476 ;  Harrington  v.  Sta;te,  35  Ala.  236, 
242.)  It  was  not  necessary  that  the  indictment  should  describe 
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the  purpose  or  object  of  the  lottery,  or  that  it  was  intended  for 
the  purpose  of  cliance,  or  of  obtaining  money,  goods  or  valu- 
able things.  {PiokeU  v.  People^  8  II  un,  83;  People  v.  Tay- 
lor^ 3  Denio,  91,  95,  96 ;  Code  of  Grim.  Proc,  §§  284,  285 ; 
People  V.  Warner^  4  Barb.  314;  United  States  v.  NoelTce^  17 
Blatchf.  554,  Worcester's  Dictionary  ;  WiVkinaon  v.  OiLL^  74 
N.  Y.  63,  66  ;  Hxdl  v.  Ruggles,  56  id.  424 ;  OniUd  States  v. 
Olney,  1  Abb.  [U.  S.]  275,  283  ;  Bell  v  State,  5  Sneed  [Tenn.], 
507 ;  Dunn  v.  People,  40  111.  465  ;  Thomas  v.  People,  50  id. 
163 ;  Handle  v.  State,  42  Tex.  581 ;  IMoman  v.  State,  2 
Tex.  Ct.  App.  600 ;  Balfe  v.  Delmar,  7  Robt.  80 ;  Wooden 
V.  Shotwea^  3  Zabr.  [N.  J.]  465 ;  StaU  v.  Muviford,  73  Mo. 
647 ;  Bishop  on  Statutory  Crimes,  §  952 ;  State  v.  Clark,  33 
N.  H.  329,  335  ;  Ree's  Cyclopedia.)  The  court,  having  charged 
substantially  all  that  defendants  were  entitled  to,  could  not  be 
called  upon  to  repeat  it.     {People  v.  Walker,  88  N.  Y.  89.) 

FiNoir,  J.  Upon  the  principal  questions  in  this  case  the  opin- 
ion of  the  General  Term  is  so  accurate  and  full  as  to  make 
unnecessary  any  repetition  of  its  reasoning  in  expressing  our 
concurrence.  It  liolds  that  the  indictment  was  sufficient  because 
the  word  "  lottery,"  if  it  has  no  technical  legal  meaning,  as  this 
court  has  said  (  Wilkinson  v.  GiU,  74  N.  Y.  63 ;  30  Am.  Rep. 
264),  and  is  to  be  construed  in  its  popular  sense,  indicates  a 
scheme  for  the  distribution  of  prizes  and  for  the  obtaining  of 
money  or  goods  by  chance;  and  that  any  possibility  of  doubt 
founded  upon  the  use  of  the  word  is  dispelled  by  the  further 
allegation  which  sets  out  the  form  of  the  ticket  charged  to  have 
been  sold,  which  refers  on  its  face  to  the  "  monthly  two-dollar 
drawing,"  and  in  terras  "  entitles  the  holder  thereof  to  one-half 
of  such  prize  as  may  be  drawn  by  its  number  in  the  within 
named  drawing,  if  presented  for  payment  before  the  expiration 
of  three  months  from  the  date  of  said  drawing."  {People  v. 
Warner,  4  Barb.  314.)  It  may  be  added  that  the  Penal  Code 
(§  323)  now  defines  a  "  lottery"  with  all  needful  accuracy  and 
precision.  We  have  attentively  considered  the  authorities  cited 
by  the  appellants,  and  the  criticism  to  which  they  have  subjected 


142  The  People  v.  Noelke  et  al.  [Nov., 

Opinion  of  the  Court,  per  Finch,  J. 

the  averments  of  the  indictment,  but  remain  satisfied  that  it 
plainly  disclosed  and  sufficiently  charged  the  substance  of  the 
oflfense  forbidden  by  the  statute. 

The  General  Term  also  held  that  if  Mattocks  was  to  be  deemed 
an  accomplice,  the  court  gave  to  the  defendants  the  full  benefit 
of  the  rule  of  the  Code  (Crim.  Proc,  §  399),  that  a  conviction 
could  not  be  had  upon  the  uncorroborated  evidence  of  an  accom- 
plice, but  that  Mattocks  was  not  an  accomplice,  and  so  discussion 
xipon  the  rule  or  the  evidence  under  it  was  rendered  unneces- 
sary. "We  agree  that  Mattocks  was  not  an  accomplice,  since  he 
purchased  the  ticket  to  detect  and  punish  a  crime,  and  not  with 
intent  to  aid  in  committing  one.  From  the  point  of  view  of  the 
prosecution  he  was  a  detective  ;  from  that  of  the  defendants  a 
spy,  or  informer ;  but  in  no  sense  a  party  to  the  criminal  act  or 
intent  so  as  to  become  an  accomplice. 

The  further  contention  that  because  this  lottery  was  lawful 
under  the  law  of  Louisiana,  and  its  tickets  issued  represented 
value,  and  were  property,  their  sale  in  this  State  could  not  be 
prohibited  without  violating  the  provisions  of  the  Federal  Con- 
stitution, which  give  to  Congress  the  power  to  regulate  com- 
merce among  the  several  States,  and  forbid  the  passage  of  any 
law  impairing  the  obligation  of  a  contract,  was  properly  char- 
acterized by  the  General  Term  as  "  a  very  extraordinary  propo- 
sition." The  .learned  counsel  for  the  appellants  cites  recent 
decisions  of  this  court  as  indicating  a  drift  in  the  direction  of 
his  argument,  and  founded  upon  a  logic  which  involves  his 
conclusion.  {Ormes  v.  Dauchy^  82  N.  Y.  443 ;  37  Am.  Rep. 
583 ;  Yan  Voorhis  v.  BrintnaU,  86  N.  Y.  18 ;  40  Am.  Rep. 
505.)  Neither  of  these  cases  furnishes  the  slightest  ground  for 
a  construction  which  would  repeal  our  penal  laws  against  lot- 
teries, or  make  them  absolute  nullities.  In  the  first  of  these 
cases  the  precise  question  was  whether  the  contract  sued  upon 
was  a  violation  of  our  statute.  It  did  not  appear  that  the 
advertising  of  lotteries  "was  to  be  done  in  this  State,  or  was  in 
fact  done  in  this  State,  nor  that  where  contracted  to  be  done  it 
was  illegal  by  the  law  of  the  locaUty.  And  the  reeorery  was 
sustained  for  the  reason  that  our  statute  against  lotteries  was  in 
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no  manner  infringed.  The  second  of  tliese  cases  respected  the 
static  of  the  parties  to  a  marriage  contract,  made  in  another 
State  and  valid  where  made,  bnt  which  would  have  been  invalid 
if  made  within  our  jurisdiction.  Both  cases  rested  upon  the 
undeniable  truth  that  our  law  could  have  no  extra-territorial 
operation,  but  neither  intimated  that  within  our  jurisdiction  we 
could  not  forbid  the  making  of  contracts  deemed  immoral  and 
against  our  public  policy.  There  is  no  impairment  of  a  contract 
obligation  by  our  law  against  lotteries.  We  prohibit  the  mak- 
ing of  certain  contracts  within  our  boundaries.  The  statute 
does  not  undertake  to  say  what  contracts  may  or  may  not  be 
made  under  a  foreign  law ;  and  no  question  is  here  of  a  con- 
tract valid  elsewhere,  or  as  to  property  brought  within  this 
State.  It  does  not  even  appear  that  the  lottery  ticket  had  ever 
been  issued,  or  acquired  any  value  of  its  own,  or  became  a  valid 
obligation  anywhere,  when  attempted  to  be  sold  within  our  juris- 
diction. We  cannot  impair  what  does  not  exist.  We  forbid 
the  contract  within  our  borders ;  we  do  not  tamper  with  an 
existing  valid  obligation.  In  the  present  case  no  valid  contract 
was  or  could  have  been  made  in  this  State.  One  never  came 
into  existence  either  as  between  Mattocks  and  the  defendants, 
or  Mattocks  and  the  lottery,  which  under  our  law  was  valid  or 
effectual.  What  happened  was  purely  the  violation  of  a  crimi- 
nal statute,  and  it  made  no  difference  that  the  lottery  itself  was 
authorized  by  the  laws  of  Louisiana.  {People  v.  Sturdevant^ 
23  Wend.  420 ;  Charles  v.  People,  1  N.  T.  184 ;  Grov&r 
V.  Morris,  73  id.  476.)  Our  statute  destroys  no  vested  right 
of  property  innocently  acquired,  and  in  no  manner  regulates 
commerce  between  the  States. 

The  defendant,  Noelke,  was  examined  on  his  own  .behalf, 
and  on  cross-examination  certain  questions  were  asked,  which 
it  is  urged  were  erroneously  permitted.  One  of  these  questions 
was,  whether  since  prior  to  1877  he  had  been  engaged  in  the 
business  of  lottery  tickets  and  lottery  policies.  Another  was, 
whether  he  had  been  tried  and  convicted  in  the  United  States 
court  for  violating  the  law  prohibiting  the  sending  of  matters 
through  the  United  States  mail  with  reference  to  the  drawing 
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of  any  lottery.  In  People  v.  Orapo  (76  N.  Y.  288 ;  32 
Am.  Rep.  302),  the  prisoner  was  on  trial  for  burglary  and 
larceny,  and  having  taken  the  stand  as  a  witness  in  his  own 
behalf,  was  asked  on  cross-examination  if  he  had  been  arrested 
on  a  charge  of  bigamy.  This  court  held  the  question  inadmis- 
sible, and  stated  the  true  rule  to  be  that  the  disparaging  ques- 
tions must  either  be  relevant  to  the  issue,  or  such  as  clearly  go 
to  impeach  the  moral  character  and  credibility  of  the  witness. 
In  People  v.  Brown  (72  N.  Y.  571 ;  28  Am.  Rep.  183),  the 
question  asked  the  party  testifying  in  his  own  behalf  was  how 
many  times  he  had  been  arrested,  and  it  was  held  tnadmissible. 
In  Hyan  v.  People  (79  N.  Y.  594),  the  witnesses  were  asked  if 
they  had  been  indicted.  This  court,  recognizing  the  right  to  put 
questions  to  a  witness  as  to  specific  facts  which  tend  to  discredit 
him  or  impeach  his  moral  character,  held  that  the  fact  of  an  in- 
dictment could  not  produce  such  result,  since  it  was  merely  an  ac- 
cusation and  innocence  was  presumed.  In  People^  ex  rel.  PhelpSy 
V.  Oi/er  and  Term.,  Co.  of  N.  1\  (83  N.  Y.  460),  we  said  of 
this  class  of  questions  that  our  control  over  them  was  not  abso- 
lute, and  that,  as  a  general  rule,  the  range  and  extent  of  such  an 
examination  is  within  the  discretion  of  the  trial  judge,  subject, 
however,  to  the  limitation  that  it  must  relate  to  matters  perti- 
nent to  the  issue,  or  to  specific  facts  which  tend  to  discredit  the 
witness  or  impeach  his  moral  character ;  and  to  the  same  effect 
was  People  v.  Casey  (72  N.  Y.  393).  The  Penal  Code  provides 
that  "  a  person  heretofore  or  hereafter  convicted  of  any  crime 
is,  notwithstanding,  a  competent  witness  in  any  cause  or  pro- 
ceeding, civil  or  criminal,  bxit  the  conviction  may  be  proved  for 
the  purpose  of  affecting  the  weight  of  liis  testimony,  either  by 
the  record  or  his  cross-examination,  upon  which  he  must  answer 
any  proper  question  relevant  to  that  inquiry."  (§  714.)  Within 
these  rules  both  questions  put  to  the  defendant  in  this  case  were 
proper.  We  cannot  say  that  the  first  was  not  pertinent  to  the 
issue.  The  evidence  of  the  party  on  his  direct  examination  is 
not  given,  but  we  can  see  that  if  for  a  period  of  time  covering 
the  alleged  illegal  sale  to  Mattocks,  the  witness  was  engaged  in 
the  lottery  business,  it  would  make  much  more  credible  the 
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testimony  of  the  informer.  But  at  least  a  fact  was  inquired 
about,  which  was  not  merely  a  charge  or  accusation,  but  the. 
actual  commission  of  a  crime,  and  an  affirmative  answer  must 
necessarily  have  tended  to  discredit  the  witness.  The  second 
question  was  admissible  for  the  reason  last  named,  and  was 
within  the  rule  of  the  Penal  Code.  Other  objections  taken  by 
the  appellant  it  is  not  deemed  necessary  to  discuss. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Jambs  H.   Whttfobd,  Bespondent,  t;.  Thomas  Laidlbb  etal., 

Appellants. 

Where  an  aathorized  agent  execntesa  contract  under  seal,  in  which  he  rep- 
resents himself  as  agent,  and  discloses  his  principal,  and  by  the  terms  of 
which  he  assumes  to  contract  for  the  principal  onlj,  in  the  absence  of  any 
personal  promise  or  covenant  on  his  part,  the  contract  cannot  be  held 
to  be  his  contract  and  he  cannot  be  made  liable  individually  thereon, 
although  it  is  signed  only  in  his  individual  name. 

Eursted  v.O.iSiJLRB.  Co.  (69  N.  T.  845),  Brigga  v.  Partridge  (64  id. 
857),  T(tft  y.  BrmoiUr  (9  Johns.  884),  Stone  y.  Wood  (7  Cow.  458),  Ouyon 
y.  Lewis  {7  Wend.  26),  distinguished. 

In  an  instrument  purporting  to  be  a  lease,  executed  by  plaintiff  as  lessor, 
various  persons  named,  including  the  defendants,  describing  themselves 
as  the  officers  of  a  corporation  named,  were  designated  as  **  party  of  the 
second  part,*^  i.  e.  lessee.  The  demise  was  to  the  parties  of  the  second 
part,  and  their  successors  in  office.  They,  as  such  officers,  covenanted  on 
behalf  of  "  themselves,  and  their  successors  in  office,"  to  pay  the  rent 
specified.  The  defendants  signed  and  sealed  the  instrument  in  their  in- 
dividual names  :  the  corporate  seal  was  not  attached.  In  an  action  in 
which  defendants  were  sought  to  be  charged  individually  for  the  pay- 
ment  of  rent  due,  it  appeared  that  the  contract  was  recognized  and 
ratified,  both,  by  the  corporation  and  plidntiff,  as  the  contract  of  the  cor- 
poration ;  it  took  possession  of  the  demised  premises,^  and  paid  rent 
upon  demand  by  plaintiff  of  its  treasurer.  Held,  that  defendants  were 
not  personally  liable. 

It  seems  that  although  because  of  the  absence  of  the  corporate  seal  the  cor- 
poration might  not  have  been  liable  in  a  technical  action  of  covenant, 
it  was  liable  in  an  action  of  eusumpsit  for  use  and  occupation. 
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Jt  seems,  also,  that,  having  contracted  in  the  corporate  name,  neither  the 
plaintiff  nor  the  lessee  named  could  have  questioned  its  corporate 
character,  had  the  instrument  been  properly  executed. 

After  plaintiff  and  defendants  had  signed,  the  instrument  was,  by  their 
mutual  consent,  left  with  one  K.  to  procure  the  signatures  of  the  other 
officers  named  therein,  who  was  instructed,  after  accomplishing  this,  to 
deliver  the  instrument  to  the  town  clerk.  Held,  that  as  the  delivery  was 
thus  conditioned  upon  the  approval  of  the  remaining  officers,  evidenced  by 
their  signatures,  until  this  was  done,  the  contract  was  incomplete  and  un- 
executed ;  and,  in  the  absence  of  proof  of  a  waiver  of  the  condition  by  de- 
fendants, did  not  take  effect  as  a  valid  contract  between  any  of  the  parties. 

Also  Tield,  that  it  was  immaterial  that  plaintiff  did  not  hear  statements  made 
by  defendants,  at  the  time  of  signing,  that  they  would  not  consider  them- 
selves bound  unless  all  of  the  officers  signed,  as  that  was  the  legal  effect 
of  the  transaction. 

It  is  competent  for  the  parties  to  a  cbntract  to  agree  upon  the  method  of  its 
execution  and  delivery,  and,  so  long  as  any  material  stipulation  in  this 
respect  remains  unperformed,  the  instrument  is  inoperative  as  a  con* 
tract. 

WhUford  V.  Laidl&r  (25  Hun,  136),  reversed. 

(Argued  October  25*.  1888  ;  decided  November  20,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  entered  upon 
an  order  made  September  20, 1881,  which  aflSrmed  a  judgment 
of  the  Otsego  County  Court  in  favor  of  plaintiff.  (Re- 
ported below,  25  Hun,  136.) 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

jET.  Siurgea  for  appellants.  It  was  a  condition  precedent  to 
the  taking  effect  of  the  lease  that  it  was  to  be  signed  by  all 
those  whose  names  were  in  the  instrument,  and  who  wore  the 
officers  of  the  society.  It  not  having  been  so  executed,  it  is 
not  binding  upon  those  who  did  sign.  {People  v.  Bostwick, 
32  N.  T.  445 ;  Zovett  v.  Adams,  3  Wend.  380 ;  Branson  v. 
Noyes^  7  id.  188.)  The  contract  was  the  contract  of  the  asso- 
ciation, and  not  of  the  defendants.  {Bellinger  et  al.  v.  BenUey, 
1  Hun,  562 ;  Eaight  v.  Shale7%  30  Barb.  218  ;  Stanton  v.  Camp, 
4  id.  274 ;  Ba/ndaU  v.  Van  Vechten,  19  Johns.  60  ;  Brockway 
V.  AUen,  17  Wend.  40;  Hood  v.  HaUenbeck,  7  Hun,  362; 
WestcoU  V.  Fa/rgo,  61  N.  T.  642.)     Wliere  a  sealed  instro- 
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ment  is  executed  by  an  agent,  with  authority  therefor,  and  it 
appears  by  the  whole  instrument  that  it  was  the  intention  of 
the  parties  to  bind  the  principal ;  that  it  should  be  his  deed, 
and  not  the  deed  of  the  agent,  it  must  be  regarded  as  the  deed 
of  the  principal,  though  signed  by  the  agent  in  his  own  name. 
{Ptirrinffton  v.  Security  Z.  Ins.  Co.y  72  Me.  22 ;  Simpson  v. 
Garlcmdy  id.  40 ;  Orphcm  Asylum  v.  Waterburyy  8  Daly,  35.) 

James  A.  Lynes  for  respondent.  The  contract  was  exe- 
cuted by  the  defendants  as  individuaLs,  and  not  as  the  agents 
of  the  society.  The  addition  of  the  office  they  were  supposed 
to  hold,  in  the  body  of  the  contract,  was  merely  desariptio  per- 
sonarwn.  {Taft  v.  Brewster^  9  Johns.  334 ;  Buffalo  CaihoUc 
Institute  V.  Weiser^  13  Weekly  Dig.  512 ;  Kiersted  \.0,&A,R. 
R.  Co.,  69  N.  T.  343 ;  64  id.  357 ;  7  Cow.  462 ;  7  Wend.  •26.) 
If  there  was  a  conditional  execution  of  the  lease  or  contract 
th^  condition  was  waived  by  the  acts  of  the  defendants  in  going 
on  and  taking  possession  of  the  grounds,  grading  the  track, 
holding  fairs  for  three  years,  paying  the  rent  for  three  years 
under  the  contract,  etc.  {Irelcmd  v.  Nichols^  46  N.  T.  413; 
Shearmom  v.  Niagara  F.  Ins.  Go.^  id.  526 ;  CoUvns  v.  Has-^ 
hroucky  56  id.  157 ;  Mv/rray  v.  Ha/rwayy  id.  337.) 

EuGKR,  Ch.  J.  This  action  was  brought  to  recover  compen- 
sation for  the  use  of  certain  lands,  during  the  year  1875,  and 
a  judgment  was  obtained  against  the  defendants  upon  the 
theory  that  they  were,  personally  liable,  as  joint  contractors, 
upon  the  written  instrument  produced  in  evidence  by  the  plaint- 
iff. This  judgment  was  sustained  at  the  General  Term,  through 
an  omission  to  regard  the  distinctions  in  evidence  pertinent  re- 
spectively to  such  an  action,  and  one  brought  against  the  associa- 
tion of  which  the  defendants  were  members. 

The  action  must  be  treated  as  one  brought  to  charge  the 
defendants,  in  their  individual  capacities,  with  a  liability,  upon 
the  written  instrument  in  evidence,  no  process  having  been 
served  upon  the  association  to  which  the  defendants  belonged. 
That  instrument  was  partially  executed  by  some  of  the  parties 
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thereto  in  February,  1872,  and  purported  to  be  a  contract  be- 
tween the  plaintiff,  as  party  of  the  first  part,  and  thirteen  indi- 
viduals therein  named  (consisting  among  others  of  the  seven 
defendants),  describing  themselves  as  president,  vice-president, 
secretary,  treasurer  and  directors,  and  board  of  managers  of  the 
"  Garrattsville  Agricultural  and  Farmers'  Olub,"  as  the  party 
of  the  second  part. 

By  this  writing  the  plaintiff  attempted  to  demise  to  the  parties 
of  the  second  part  and  their  successors  in  office,  for  a  term  of 
three  days  in  each  of  the  ten  ensuing  years,  certain  premises  for 
their  use  as  a  fair  ground,  at  an  anual  rental  of  $200. 

The  parties  of  the  second  part,  as  such  officers,  covenanted, 
on  behalf  of  "themselves  and  their  successors  in  office,"  to  pay 
to  the  party  of  the  first  part  the  sum  of  $200  annually  as  and 
for' the  rent  of  said  premises. 

The  instrument  contained  other  provisions  whereby  the  party 
of  the  first  part  contracted  to  do  certain  things  to  prepare  the 
premises  for  the  purposes  intended,  but  these  provisions  being 
irrelevant  to  the  questions  discussed  need  not  be  recited. 

Leaving  out  of  view  for  the  present  the  question  whether 
there  has  ever  been  a  valid  execution  of  this  contract,  so  as  to 
make  it  binding  upon  any  of  the  parties  thereto,  we  will  examine 
the  theory  upon  which  the  individual  liability  of  the  defendants 
is  predicated  by  the  plaintiff. 

It  is  claimed  because  the  iil|tniment  is  imder  seal  and  signed  | 
by  the  defendants  in  their ,  individual  names,  without   the 
addition  of  their  official  title,  that  they  have  made  themselves 
personally  liable  for  the  performance  of  the  covenant  to  pay 
the  rent  reserved  in  the  lease. 

This  question,  like  others  arising  upon  the  interpretation  of 
contracts,  must  be  determined  by  the  language  of  the  instru- 
ment itself,  unless  some  ambiguity  appears  upon  its  face,  or 
unless  phrases  of  doubtful  meaning  are  employed  therein  re- 
quiring explanation,  in  which  case  resort  may  be  had  to  parol 
evidence  and  proof  of  the  attendant  circumstances  to  discover  the 
real  meaning  and  intent  of  the  parties.    {Okauteau  v.  Suydaniy 
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21  N.  T.  179 ;  Binnemamm.  v.  Hosenbaok^  39  id.  98 ;  Moore 
V.  MeoGhom^  10  id.  207;  D(ma  v.  Fiedler ^  12  id.  40.) 

While  we  are  of  the  opinion  that  no  such  ambiguity  oc- 
curs in  this  instrument  as  entitles  the  parties  to  resort  to 
extrinsic  evidence  to  explain  its  meaning,  yet  if  they  should 
do  so,  it  is  quite  evident,  from  the  plaintiff's  own  evidence,  that 
he  would  derive  no  benefit  from  such  a  proceeding.  In  speaking 
of  this  contract  he  testifies  that  ^Hhe  agreement  was  to  be 
binding  on  the  society  and  not  against  them  as  individuals; " 
and  again, "that  the  bargain  was,  I  was  to  receive  $200  for  the 
grounds  from  the  society." 

It  is,  therefore,  not  at  all  prejudicial  to  the  interests  of  the 
plaintiff  that  we  confine  ourselves  to  the  language  of  the  con- 
tract in  determining  its  legal  effect. 

We  think  that  neither  upon  principle  or  authority  can  this 
instrument  be  held  to  be  the  contract  of  the  individuals  who 
have  signed  it.  iN'o  case  has  been  cited,  and  we  have  discovered 
none  holding  that,  ^n  the  absence  of  a  personal  promise  or  cove- 
nant, one  signing  a  contract,  who  therein  represents  himself  to  be 
the  agent  of  a  disclosed  and  known  principal,  and  who  assumes 
to  contract  for  such  principal  only,  has  been  held  personally  liab^ie 
upon  the  covenants  contained  in  such  contract.  The  case  of  Kier- 
8ted  V.  0.  cfe  A.  li.  R.  Co.  (69  N.  Y.  345;  25  Am.  Rep.  199), 
so  much  relied  upon  in  the  prevailing  opinion  in  the  court  be- 
low, was  an  action  by  a  lessor  to  recover  the  rent  reserved 
upon  a  lease  executed  by  him  to  one  David  0.  Smith,  and 
although  Smith  was  therein  described  as  the  agent  of  the  de- 
fendants, he  did  not  purport  to  contract  in  their  name,  and  the 
covenant  to  pay  rent  was  in  terms  his  individual  promise  to 
perform  its  obligations.  It  was  properly  held  that  the  contract 
was  Smith's  and  not  that  of  his  alleged  principal.  In  BriggsY. 
Paai/ridge  (64  N.  T.  357 ;  21  Am.  Rep.  617),.  an  alleged  principal 
was  sought  to  be  made  liable  as  defendant  upon  a  contract  in 
which  neither  his  name  or  interest  were  referred  to,  and  where 
his  relation  to  the  subject-matter  was  unknown  to  the  plaintiff 
when  the  contract  was  executed.  In  the  several  cases  of  Taft  v. 
Brewster  (9  Johns.  334),  ^me  v.  Wood  (7  Cowen,  453),  Guyon 
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V.  Lewis  (7  Wend.  26),  it  was  held  that  the  addition  by  the  re- 
spective defendants  to  their  individual  names  of  that  of  their 
titles  of  office,  or  a  statement  of  their  representative  characters, 
did  not  shield  them  from  liability  upon  a  contract  wherein  they 
had  assumed  to  contract  individually,  or  had,  by  the  terms  of 
their  agreeinent,  come  under  a  personal  obligation  to  their 
several  promisees.  We  can  see  no  analogy  between  these  cases 
and  the  one  under  consideration. 

Here  the  defendants  with  others  were  described  as  the  officers 
of  the  Garrattsville  Agricultural  and  Farmers'  Club.  They 
accepted  a  lease  running  to  them  and  their  successors  in  office. 
Under  such  a  lease  it  is  quite  evident  that  the  interest  of  the 
persons  named  in  it  would  cease  upon  the  expiration  of  their 
official  terms,  and  it  would  then  inure  to  the  use  of  the  society 
under  the  administration  of  such  officers  as  should  succeed 
them.  They  covenanted  to  pay  the  rent  only  in  the  name 
of  themselves  and  their  successors  in  office,  using  apt  and  ap- 
propriate language  to  bind  the  corporation  represented  by  them. 
Their  contract  was,  not  that  they  would  pay,  but  that  the  cor- 
poration, through  its  officers,  would  pay  the  rent.  By  the  terms 
of  the  agreement  the  individuals  signing  the  lease  ceased  to  be 
liable  for  the  payment  of  the  rent  reserved  when  they  ceased 
to  be  officers  of  the  association  named ;  and  their  contract  was 
simply  that  their  successors  in  office  should,  when  elected,  be 
substituted  for  them  in  the  contract. 

It  is  immaterial  that  the  contract  is  sealed,  or  that  it  was 
signed  only  in  their  individual  names,  if  it  appears  on  the  face 
of  the  instrument  that  they  contracted  with  reference  to  cor- 
porate business,  and  that  they  had  authority  to  make  such  con- 
tract on  behalf  of  the  corporation.  In  that  event  the  signers 
do  not  become  liable  individually.  {Lincoln  v.  Orcmddl^  21 
Wend.  101 ;  Chouteau  v.  Suydam^  21  N.  Y.  179 ;  Schaef&r  v. 
Henkel^  75  id.  378  ;  Bandall  v.  V<m  Vecheen^  19  Johns.  60 ; 
Brockway  v.  AUen^  17  Wend.  40.) 

In  this  case  the  evidence  of  ratification  of  the  contract  as  the 
contract  of  the  corporation,  not  only  by  the  plaintiff,  but  also 
by  the  corporation,  is  abundant.     It  not  only  took  possession, 
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but  it  contmued  to  occupy  the  demised  premises  for  four  years 
under  this  lease,  and  upon  the  demand  of  the  plaintiff  to  its 
treasurer,  paid  the  rent  agreed  upon  for  each  of  the  years  1872, 
1873  and  1874,  and  failed  to  pay  for  the  year  1875,  simply  for 
lack  of  funds. 

Although  owing  to  the  absence  of  a  corporate  seal  from  this 
contract,  the  association  might  not  have  been  liable  to  a  tech- 
nical action  of  covenant,  yet  it  undoubtedly  was  liable  in 
an  action  of  asaumpaity  for  the  use  and  occupation  of  the 
premises ;  and  the  plaintiff  was  thus  furnished  the  only  remedy 
which  he  contemplated  at  the  time  of  making  the  contract, 
viz.,  the  liability  of  a  known  principal.  {RandaU  v.  Van, 
Veckten^  supra,) 

No  question  can  arise  as  to  the  corporate  character  of  the 
Garrattsville  Agricultural  and  Farmers'  Club.  Not  tnlj  was 
the  plaintiff  a  member  of  that  body,  but  he  had  contracted 
with  it  in  its  corporate  capacity,  and  neither  he  nor  it  could 
have  disputed  its  corporate  character,  had  the  contract  been 
properly  executed.  {Eaion  v.  AapinwaUy  19  N.  Y.  119;  Buf- 
falo cfe  AUegojiy  M.  Ji.  Co.  v.  Caryy  26  id.  78.) 

It  is  sufficient  for  the  plaintiff's  purpose  that  it  was  a  corpo- 
ration de  facto,  exercising  the  powers  and  functions  of  a  dejtire 
corporation,  and  assuming  to  act  as  such. 

It  results  from   these  views   that  the  defendants   having  I 
entered  into  no  personal  obligation   with    the  plaintiff,   and  / 
having  contracted  in  the  name  of  a  known  principal,  who  would  / 
have  been  liable  upon  the  contract  if  it  had  been  properly  ex- 
ecuted, are  not  personally  liable  to  the  plaintiff  thereon. 

We  are  also  of  th^^inion  that  this  contract  was  not  prop- 
erly executed  and  d«rered,  so  as  to  take  effect  as  a  valid  con- 
tract between  any  of  the  parties  thereto. 

It  is  competent  for  the  parties  to  a  contract  to  agree  upon 
the  method  of  its  execution  and  delivery,  and  if  any  naaterial  >^ 
stipulation  relating  thereto  remains  unperformed  by  them 
the  instrument  will  not  take  effect  as  their  contract.  The  evi- 
dence is  undisputed,  that  upon  the  partial  execution  of  the 
contract  on  February  5,  1871,  it  was,  by  the  mutual  consent  of 
the  plaintiff  an4  the  defendants,  left  with  one  Kellogg  to  pro- 
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care  the  signatures  thereto  of  the  other  parties  named  therein, 
^and  upon  his  accomplishing  this  object  he  was  instructed  to 
deliver  the  paper  to  the  town  clerk.  Such  was  the  method  of 
delivery  agreed  upon  by  the  parties,  and  that  was  conditioned 
upon  the  approval  of  the  contract  by  the  remaining  officers  of 
the  Garrattsville  Agricultural  and  Farmers'  Club,  evidenced 
by  their  signatures  to  the  instrument.  This  was  the  mode 
provided  by  the  parties  to  manifest  their  assent  to  the  provis- 
ions  of  the  contract,  and  imtil  this  condition  was  performed,  the 
writing  was  incomplete  and  unexecuted.  {People  v.  Bos^ 
wick,  32  N.  Y.  446;  Zavett  v.  Adarns^  3  Wend.  380; 
Pawling  v.  U.  aS.,  4  Cranch,  218 ;  RusseU  v.  Freer^  56  N. 
Y.  67.) 

It  is  immaterial  that  the  plaintiff  did  not  hear  the  statements 
made  by  the  defendants,  at  the  time  of  signing,  that  they 
would  not  consider  themselves  bound  unless  all  of  the  officers 
of  the  association  also  signed  the  instrument.  The  inference  to 
be  drawn  from  the  presence  of  their  names  in  the  body  of  the 
instrument,  and  the  absence  of  their  signatures  therefrom,  and 
the  plaintiffs  testimony  explaining  why  the  instrument  was 
left  with  Kellogg,  in  legal  effect  amounted  to  the  insertion  of 
that  condition  in  the  contract.  {Cramdall  v.  Gla/rk^  7  Barb. 
169 ;  Chouteau  v.  Svydam^  21  N.  Y.  179 ;  People  v.  Bostwicky 
swpra^ 

The  proper  execution  of  a  written  instrument,  according  to 
the  understanding  of  the  parties,  and  its  delivery  in  a  partic- 
ular manner,  when  such  delivery  is  provided  for,  are  essential 
prerequisites  to  the  legal  execution  of  the  instrument.  {Brook- 
eU  V.  Barney,  28  N.  Y.  333.) 

None  of  these  conditions  with  reference  to  the  execution  of 
this  contract,  by  other  parties,  or  its  delivery  were  complied 
with,  and  there  is  no  evidence  from  which  a  waiver  of  the  per- 
formance of  the  conditions  by  the  several  defendants  could  be 
implied. 

Even  if  this  were  held  to  be  the  individual  contract  of  the 
persons  whose  names  appear  therein,  and  some  of  them  had 
been  shown  to  have  waived  compliance  with  its  conditions,  it 
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would  not  support  thiB  judgment,  as  it  was  not  competent  for 
either  of  them  to  waive  such  conditions  on  behalf  of  his  associ- 
ates. There  is  no  competent  evidence  however  of  even  such  a 
waiver  in  the  case.    {People  v.  Bosticick^  av/pra^  451.) 

The  conduct  of  some  of  the  defendants  in  going  upon  the 
leased  grounds  and  participating  in  the  general  objects  of  their 
association  could  have  no  effect  upon  a  contract  entered  into  by 
them  on  behalf  of  their  association,  except  to  operate  as  some 
evidence  tending  to  show  a  ratification  by  the  association  of  the 
terms  of  the  cobtract.  In  no  event  could  such  acts  affect  any 
others  than  those  performing  them ;  and  yet  they  have  been 
relied  upon  in  establishing  a  liability  against  persons  who  had, 
prior  to  their  occurrence,  ceased  to  have  any  connection  with 
the  lessee. 

For  these  reasons  we  think  the  judgments  of  the  Supreme 
and  County  Courts  shotdd  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  event. 

All  concur. 

Judgments  reversed. 


Emkbson  Day,  as  Commissioner,  etc.,  AppeJant,  v.  Fatbttb 
Day,  as  Commissioner,  etc.,  Bespondent. 

The  proyisions  of  the  Revised  Statutes  relating  to  town  line  roads  (1  R.  S. 
516,  ^  78, 74, 75)  do  not  provide  for  the  maintenance  of  bridges,  and  the 
road  districts  therein  mentioned  do  not  include  bridges ;  they  simply 
refer  to  ordinary  road  districts,  and  were  intended  to  provide  only 
for  ordinary  highway  labor. 

A  bridge,  therefore,  upon  a  town  line  road  which  is  located  partly  in  each 
of  the  towns  is  not  to  be  considered  as  wholly  within  the  town  to  which 
the  road  district  including  it  has  been  allotted  under  said  provisions  ; 
but  the  towns  are  jointly  liable  for  the  expense  of  maintaining  It. 

The  commissioner  of  highways  of  one  of  the  towns  so  liable  may  waive 
the  twenty  days  written  notice  required  to  be  given  by  the  act  providing 
for  the  maintenance  of  such  bridges  (§  1,  chap.  225.  Laws  of  1841,  as 
amended  by  chap.  888,  Laws  of  1857);  and  where,  upon  application  of  the 
eommissioner  of  the  other  town,  he  absolutely  refuses  to  help  rebuild 
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the  bridge,  when  it  becomes  necessary,  he  thereby  waives  notice,  and 
the  latter  may  rebuild  and  then  maintain  an  action  against  the  former 
to  recover  half  the  expense. 

(Submitted  October  17,  1888  ;  decided  November  27, 1888.) 

Appral  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  October  8,  1881,  which  afllrmed  a  judgment  of 
the  County  Court  of  Niagara  county  in  favor  of  defendant. 

This  action  was  brought  by  the  commissioner  of  highway's 
of  the  town  of  Royalton,  Niagara  county,  against  the  com- 
missioner of  highways  of  the  town  of  Hartland  in  said  county, 
to  recover  one-half  the  expense  of  rebuilding  a  bridge. 

The  material  facts  are  stated  in  the  opinion. 

Hansom  <&  Joyce  for  appellant.  When  two  or  more  towns 
are  required  to  build  and  maintain  a  bridge,  such  bridge  should 
be  built  and  maintained  at  their  joint  expense,  without  refer- 
ence to  the  town  lines  or  the  part  located  in  either.  {Laphcum  v. 
Rice,  55  N.  Y.  472, 479 ;  Laws  of  1841,  chap.  225,  §  1 ;  Laws  of 
1867,  chap.  383,  §  1 ;  Corey  v.  Eice,  4  Lans.  141 ;  1  R.  S.  516, 
§§  73,  74,  75.)  Under  the  highway  law  of  this  State  the 
division  of  the  highways  of  a  town  into  road  districts  and 
the  allotment  of  the  districts  have  no  effect  whatever  upon  the 
bridges  of  the  town ;  and  this  is  also  true  of  the  bridges  on  the 
town  line  roads.  (1  R.  S.  340,  §  3 ;  Laws  of  1866,  chap.  522, 
§  7;  1  R.  S.  501,  §  1 ;  id.  604;  BarOet  v.  Crozier,  17  Johns. 
439,  447,  449,  450;  Wait's  Table  of  Cases;  Connolly's  N.  Y. 
Citations;  12  K  Y.  57;  29  id.  307;  44  id.  119;  12  How. 
Pr.  556 ;  Toion  of  PierparU  v.  Lovdass,  4  Hun,  696-699 ; 
McFadden  v.  Kingahuryj  11  Wend.  667.)  Statutory  pro- 
visions which  are  not  of  the  essence  of  the  thing  to  be  accom- 
plished, and  which  are  not  accompanied  by  a  clause  rendering 
the  proceeding  void  if  they  are  not  complied  with,  are  con- 
strued as  directory  merely.  {Rimhart  v.  Young ,  2  Lans.  354; 
People  V.  SupervUora  of  Ulster,  34  N.  Y.  268,  272 :  Mwr- 
cJumi  V.  Lcmgworihy,  6  Hill,  646 ;  People  v.  QooJcy  14  Barb. 
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269,  290 ;  8  N.  T.  67,  89.)  A  municipal  corporation  may 
waive  a  forfeiture  by  a  contractor.  {People  v.  Brermom^  18 
Abb.  100;  People,  ex  rd.  N.  T.  cfe  H,  B.  B.  Co.,  v.  Eave^ 
meyer,  3  Hnn,  97, 110 ;  BrooJdyn  v.  BrooTdyn  City  B.  B.  Co., 
8  Abb.  [N.  S.]  356 ;  Baird  v.  N.  T.,  74  N.  Y.  382.)  A  board 
of  supervisors  may  waive  a  claim  for  moneys  due  their  county. 
{Supervisors  of  Chencmgo  v.  BvrdsM,  i  Wend.  454;  Supervis- 
ors of  Orlecms  v.  Bowen,  4  Lans.  24.)  A  substantial  compliance 
with  the  statute  in  highway  cases  is  sufficient.  {People,  ex  rel. 
EUioU,  V.  Com'rs  of  H.of  Oreenhush,  24  Wend.  367;  People, 
ex  rd.  Ludlum,  v.  Wallace,  2  Hun,  152.)  Waiver  is  equiva- 
lent to  notice,  and  dispenses  with  its  necessity.  {People,  ex 
rd.  Martin,  v.  Albright,  23  How.  Pr.  306.)  Highway  stat- 
utes are  to  be  construed  liberally ;  strict  technical  exactness 
is  not  held  to  be  jurisdictional.  {Ha/rris  v.  Eouch,  67  Barb. 
619,  624.)  Remedial  statutes  are  to  be  liberally  construed. 
{Hudler  v.  Ooldm,  36  N.  Y.  446 ;  People  v.  Tompkins,  64 
id.  53 ;  Harris  v.  Houck,  57  Barb.  619.) 

EUswarth  c&  Potter  for  respondent.  The  provision  of  the 
general  statutes  relating  to  joint  bridges,  and  providing  for  the 
construction  and  repair  of  such  a  bridge,  have  no  application  to 
a  bridge  situated  like  the  bridge  in  question.  These  statutes 
are  primarily  intended  to  provide  for  the  building  and  main- 
tenance of  bridges  between  towns  divided  or  bounded  by  a 
river  or  stream  where  the  concurrence  of  two  sets  of  commis- 
sioners was  requisite  to  secure  the  construction  and  repair  of 
bridges  across  such  streams.  (Laws  of  1841,  chap.  225 ;  Jones 
V.  City  of  Utica,  16  Hun,  441 ;  2  E.  S.  [5th  ed.]  400,  §§  97, 
98,  99;  TiftY.  Alley,  3  T.  <fe  0.  784.) 

Rapallo,  J.  The  main  question  in  this  case  is  whether 
both  of  the  towns,  Royalton  and  Hartland,  are  liable  to  make 
and  maintain  the  bridge  in  question,  or  whether  that  duty  de- 
volved upon  the  town  of  Royalton  alone. 

The  bridge  is  situated  partly  in  each  of  the  two  towns.  It 
was  built  upon  the  town  line  which  divides  them,  and  which 
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ruDB  in  an  easterly  and  westerly  direction.  The  stream  which 
it  crosses  runs  northerly  and  southerly.  The  northerly  half  of 
the  bridge  ia  in  the  town  of  Hartland,  and  the  southerly  half  in 
the  town  of  Royalton,  and  it  connects  a  public  highway  which 
crosses  the  stream  and  runs  along  the  town  line,  one-half  of  the 
highway  and  bridge  being  situated  on  each  side  of  the  town 
line. 

The  duty  of  maintaining  the  bridge  consequently  devolved 
upon  both  towns,  imless  otherwise  provided  by  the  statutes  on 
the  subject.  In  the  absence  of  any  special  statutory  provision, 
each  town  would  be  liable  to  maintain  the  part  of  the  bridge 
situated  within  its  territory,  or  in  some  other  manner  to  bear 
its  portion  of  the  burden.  By  1  R.  S.  701,  §  1,  it  is  provided 
that  the  commissioners  of  highways  of  each  town  shall  have 
the  care  and  supervision  of  the  highways  and  bridges  therein. 
By  subdivision  1  of  the  same  section,  it  is  made  their  duty  to 
give  directions  for  the  repairing  of  the  roads  and  bridges  within 
their  respective  towns,  and  by  subdivision  4  of  the  same  section, 
they  are  directed  to  cause  the  highways  and  the  bridges,  which 
are,  or  may  be  erected  over  streams  intersecting  highways,  to 
be  kept  in  repair.  These  general  provisions  make  each  town 
liable  for  the  maintenance  of  the  bridges  within  its  territory, 
and  if  a  bridge  is  partly  in  one  town  and  partly  in  another,  it 
necessarily  follows  that  both  towns  are  liable  for  its  maintenance, 
unless  there  is  some  statute  under  which  the  whole  liability  is 
cast  upon  one  of  them. 

The  appellant  contends  that  there  is  no  such  statute  appli- 
cable to  the  bridge  in  question.  If  he  is  right  in  that  conten- 
tion  the  act  of  1841  (Chap.  225,  §  1),  as  amended  by  the  act 
of  1857  (Chap.  383,  §  1),  applies  to  the  case.  The  act  of 
1841  provided  as  follows :  "  Whenever  any  adjoining  towns 
shall  be  liable  to  make  and  maintain  any  bridges  over  any 
stream  dvoiding  such  townSy  such  bridges  shall  be  built  and 
repaired  at  the  equal  expense  of  said  towns,  without  reference 
to  the  town  lines."  This  act,  it  is  evident,  would  have  been 
insufficient  to  meet  the  present  case,  for  the  reason  that  it  ap- 
plied only  to  bridges  over  a  si/rea/m  dividing  the  tovms,    "With 
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the  view,  apparently,  of  obviating  such  a  diflSculty,  and  render- 
ing the  act  applicable  to  every  case  where  a  bridge  is  situated, 
in  part,  in  two  or  more  towns,  without  reference  to  the  question 
whether  the  stream  divides  the  towns,  or  the  town  line  inter- 
sects or  crosses  the  stream,  and  divides  the  bridge  longitudinally, 
as  in  the  present  case,  the  amendment  of  1857  was  adopted, 
which  provides  that  "whenever  any  two  or  more  towns  shall  be 
liable  to  make  or  maintain  any  bridge  or  bridges,  the  same 
shall  be  built  and  maintained  at  the  joint  expense  of  said  towns, 
without  reference  to  town  lines."  The  qualification  which  made 
the  statute  applicable  only  to  bridges  over  a  stream  dwidi/ng 
the  towns  was  omitted.  This  amendment  was  construed  in  the 
case  of  Lajpham  v.  Rice  (55  N.  T.  472,  479),  where  it  was  said : 
"  By  this  amendment,  towns  lying  on  both  sides  of  the  stream 
where  a  bridge  was  necessary  upon  the  lines  thereof  vr&ve  em- 
braced. In  short,  it  was  made  to  include  all  towns  in  which 
any  part  of  the  bridge  was  located." 

It  was  assumed  that  towns  thus  situated  would  be  liable  to 
contribute  to  the  building  and  maintenance  of  the  bridge  or 
bridges  of  which  all  enjoyed  the  benefit.  Such  a  liability  would 
be  founded  on  the  plainest  principles  of  justice,  and,  unless  by 
other  statutes  some  different  provision  is  made,  it  should  be 
enforced. 

The  respondent  contends,  however,  that  different  provision 
is  made  for  the  expense  of  building  and  maintaining  bridges 
on  town  lines,  by  the  statute  in  relation  to  town  line  roads.  (1 
E.  S.  516,  §§  73,  74,  75.)  These  sections  provide,  that  when 
a  highway  is  laid  out  on  the  line  between  two  towns,  it  shall 
be  divided  into  two  or  more  "road  districts,"  in  such  manner 
that  the  labor  and  expense  of  "  opening,  making  and  keeping 
in  repair"  siuih  highway  through  each  of  said  districts  may  be 
eqtuH  as  near  as  may  be,  and  to  allot  an  equal  nwmher  of  the 
said  districts  to  each  of  said  towns,  and  that  each  district  shall 
be  considered  as  wholly  belonging  to  the  town  to  which  it 
shall  be  allotted,  "  for  the  purpose  of  opening  and  improving 
ike  road,  and  for  keeping  it  in  repair." 

It  is  to  be  observed  that  this  statute  contemplates  that  "the 
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labor  and  expense  of  opening^  working  and  keeping  in  repair 
the  highway  in  each  district  sHall  be,  as  nearly  as  possible,  the 
same  as  the  expense  for  like  purposes  in  every  other  district. 
Equality  of  burden  is  secured  by  assigning  to  each  of  tlie  towns 
an  equal  number  of  such  districtSy  and  the  question  now  pre- 
sented is,  whether  the  expense  of  building  and  maintaining  a 
bridge  is  included  in  the  expense  of  opening,  working  and 
keeping  in  repair  ^A^  highway y  as  in  the  seventy-fourth  section, 
or  of  "opening,  improving  and  keeping  in  repair  the  road^^ 
in  the  district  or  districts  allotted  to  each  town,  as  in  the  seventy- 
fifth  section,  for  it  is  for  those  purposes  only  that  each  district 
is  by  the  seventy-fifth  section  to  be  considered  as  wholly  be- 
longing to  the  town  to  which  it  is  allotted. 

If  the  expenses  here  referred  to  are  confined  to  the  opening 
or  grading,  working  or  keeping  in  repair  the  road-way,  it  is 
reasonably  practicable  to  so  divide  the  highway  into  districts 
as  to  make  the  expensesf  or  those  purposes  in  the  several  districts 
comparatively  uniform.  "But  it  is  self-evident  that,  if  these 
expenses  are  to  be  deemed  to  include  the  cost  of  building  bridges, 
and  maintaining  or  rebuilding  them,  it  would  be  quite  im- 
practicable to  divide  the  road  into  districts  in  such  manner 
that  the  labor  and  expense  of  "  opeiiing^  working  and  keeping 
in  repair  the  highway"  through  each  of  the  districts  would  be 
^'eqv4iZy  The  expenses  of  "  opening,"  and  those  of  "  working 
and  keeping  in  repair,"  are  placed  upon  the  same  footing,  but 
if  bridges  are  included  they  would  naturally  differ.  The 
bridges  may  be  small  and  comparatively  inexpensive,  but  they 
may  be  large  and  costly.  .The  building  of  a  single  bridge 
might  cost  more  than  the  expense,  of  opening  the  whole  road- 
way, and  the  cost  of  "  opening,"  if  it  includes  the  cost  of  build- 
ing the  bridge,  would  be  much  greater  than  that  of  maintaining. 
There  is  no  provision  for  creating  one  set  of  districts  for  the 
purpose  of  "  opening  "  the  road,  and  a  different  set  for  the 
purpose  of  working  or  keeping  it  in  repair,  or  for  changing 
the  districts  when  a  bridge  has  to  be  rebuilt.  The  statute  con- 
templates that  the  districts,  when  established,  shall  be  established 
both  for  opening  and  maintaining,  and  it  seems  to  me  that  the 
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frame  of  the  act  shows  that  the  districts  referred  to  are  simply 
ordinary  road  districts,  upon  which  the  usual  highway  labor 
has  to  be  performed,  and  that  the  expense  of  such  Idghway 
labor  is  all  that  the  statute  intended  to  provide  for,  and  that 
this  does  not  include  the  building  or  maintaining  of  bridges. 

The  language  of  the  seventy-fifth  section  liarmonizes  with  this 
view.  It  declares  that  each  district  shall  be  considered  as  wholly 
belonging  to  the  town  to  which  it  shall  be  allotted,  "  for  the 
purpose  of  opening  and  improving  the  road^  and  for  keeping 
i^in  repair."  This  language  does  not  in  terms  include  bridges, 
aod  although  in  a  broad  sense  a  bridge  may  be  part  of  a  high- 
way, yet  when  the  whole  context  of  the  act  is  considered,  in 
connection  with  the  general  course  of  legislation  on  the  sub- 
jects of  highways,  road  districts,  and  bridges,  and  the  judicial 
construction  which  has  been  put  upon  it,  it  very  clearly  appears 
that  roads  and  road  districts  are  considered  as  distinct  subjects 
from  bridges,  and  that  when  bridges  are  intended  to  be  in- 
eluded,  they  are  specifically  mentioned.  This  question  is  fully 
discussed  by  ChanceUor  Kent  in  the  case  oiBarflett  v.  Orozier 
(17  Johns.  439),  in  the  Court  of  Errors,  and  in  an  opinion  con- 
curred in  by  the  whole  court,  he  demonstrates  that  statutes 
merely  providing  for  the  creation  of  road  districts,  and  the 
performance  of  highway  labor  thereon,  do  not  apply  to  bridges^. 
It  is  made  the  duty  of  the  commissioners  of  highways  of  each 
town  to  divide  their  respective  towns  into  road  districts,  and 
it  is  the  duty  of  the  overseers  of  highways  to  repair  and  keep 
in  order  the  highways  within  the  several  districts  for  which 
they  shall  have  been  elected.  (1  R.  S.  502,  §  1 ;  503,  §  6. )  But 
the  case  cited  decides  that  this  duty  does  not  include  that  of 
repairing  bridges. 

My  conclusion  is,  that  the  act  relating  to  town  line  roads 
does  not  provide  for  the  maintenance  of  bridges,  and  that  the 
road  districts  therein  mentioned  do  not  include  bridges,  but 
that  bridges  are  to  be  dealt  with  under  the  other  statutes  re- 
ferred to.  No  other  act  being  referred  to  which  provides  for 
tlie  maintenance  of  bridges,  parts  of  which  are  located  in  two 
or  more  towns,  the  towns  are  liable,  under  the  act  of  1857,  for 
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the  expense  of  maintaining  them,  and  for  that  purpose  they 
are  not  to  be  considered  as  wholly  within  the  town  to  which 
the  road  district  has  been  allotted  under  the  Town  Line  Boad 
Act. 

The  further  point  is  taken  by  the  respondent  that  the  plaint- 
iff is  not  entitled  to  recover  in  this  action  because  he  did  not 
prove  the  twenty  days  notice  in  writing,  provided  for  by  the 
third  section  of  the  act  of  1841,  as  amended  by  chapter  383  of 
the  Laws  of  1857.  This  objection  is  we  think  obviated  by  the 
findings  of  fact  by  the  County  Court  that  personal  application 
was  made  by  the  tK)mmiBsioner  of  highways  of  the  town  of 
Boyalton  to  the  commissioner  of  highways  of  the  town  of 
Hartland,  and  that  the  latter  absolutely  refused  to  help  rebmld 
the  bridge,  and  waived  the  notice  required  by  the  statute. 

The  whole  matter  having  been  within  the  power  of  the 
commissioner,  he  alone  being  authorized  to  give  the  consent, 
we  think  that  his  waiver  of  twenty  days  notice  requesting  such 
consent  was  effectual. 

The  judgments  of  the  Coimty  Court  and  of  the  Supreme  Court 
at  Greneral  Term  shotdd  be  reversed  and  a  new  trial  ordered 
in  the  County  Court,  costs  to  al^ide  the  event. 

All  concur. 

Judgment  reversed. 


Davto  p.  Kiohols,  .  Treasurer,  etc.,  as  Trustee,  eta,  Ke- 
spondent,  v.  Sylvbstbb  H.  Mase,  Appellant. 

The  C.  W.  R.  R.  Co.,  a  Connecticut  corporation,  In  pnrBnanoe  of  the  laws 
of  that  State,  to  secare  certain  bonds  issned  by  it,  executed  to  the  State 
treaeurer  a  mortgage,  which,  by  its  terms,  covered  aU  the  railway  lands 
and  personal  property  then  or  thereafter  belonging  to  said  corporation, 
find  aU  its  rights  and  franchises  under  its  charter.  Default  having 
occurred  in  payment  of  interest  as  provided  for  by  the  bonds,  the  corpo- 
ration formally  surrendered  its  property  to  plaintiff  as  such  trustee. 
Defendant,  as  sheriff;  by  virtue  of  an  attachment  issned  in  an  action 
brought  in  this  State  against  said  corporation,  levied  upon  certain  of  its 
personal  property  found  here.   In  an  action  to  recover  possession  thereof. 
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kM,  that  the  bonds  having  been  iasued  by  the  State  comptroller  as 
required  by  the  law  of  Connecticut,  and  being  valid  upon  their  face, 
plaintiff  was  not  bound  to  show  that  the  provisions  of  law  authorizing 
their  issue  had  been  complied  with,  but  the  burden  was  upon  defendant 
to  show  their  invalidity  ;  also  that  if  any  of  the  conditions  precedent  to 
taking  of  possession  had  not  been  complied  with,  these  had  been  waived 
by  the  corporation  by  voluntarily  surrendering  possession  ;•  and  that 
defendant  could  not  insist  upon  them. 

It  9eem»  that  under  the  laws  of  Connecticut  witnesses  are  not  necessary  to 
a  mortgage  executed  by  a  corporation. 

Also  Jidd,  in  the  absence  of  proof,  it  could  not  be  assumed  that  the 
property  in  question  was  acquired  by  the  corporation  after  the  execution 
of  the  mortgage. 

h  9eems  that  if  it  had  been  so  acquired  it  was  covered  by  the  mortgage. 

Also  heldy  that  the  fact  that  the  mortgage  was  not  filed  as  required  by  the  ^ 
statutes  of  this  State  in  reference  to  chattel  mortgages  (Chap.  279,  Laws 
of  1838),  or  recorded  as^  a  mortgage  of  real  estate  as  provided  in  reference 
to  railroad  mortgages  (Chap.  779,  Laws  of  1868),  did  not  affect  its  validity; 
that  its  validity  was  to  be  determined  by  the  laws  of  Connecticut. 

Also  hdd,  in  the  absence  of  proof  to  the  contrary,  it  was  to  be  assumed 
that  the  property  in  question  was  in  Connecticut  at  the  time  of  the 
execution  of  the  mortgage,  aiid  the  mortgage  being  valid  under  the  laws 
of  that  State,  it  was  valid  and  enforceable  here. 

Said  corporation  held  a  lease  of  part  of  the  road  of  another  railroad 
company  in  this  State  ;  this  was  in  the  possession  of  defendant,  and  was 
replevied.  Held,  that  plaintiff  was  not  entitled  to  recover  the  same  in 
this  action  ;«that  a  lease  of  itself  was  not  the  subject  of  replevin. 

(Argued  October  24,  1883  ;  decided  November  27,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict.  (Mem. 
of  decision  below,  25  Hun,  640.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion, 

Uomer  A.  Nelson  for  appellant.  The  mortgage  executed  by 
the  Connecticut  Western  Railroad  Company  was  void  when 
executed  and  delivered,  because  it  was  not  executed  as  by  law 
required.  (§§  510  and  511,  "  An  act  concerning  com- 
munities and  corporations ; "  Laws  of  Connecticut,  §  5.)  The 
mortgage  is  void  as  to  property  acquired  after  the  exe- 
cution of  the  mortgage,  and  after  the  act  approved  Febru- 
SiCKELS— Vol.  XLIX,       21 
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ary  28,  1877.  {Gardner  v.  McEwm,!^^.  Y.  123;  IloyU 
V.  P.  <&  M.  B.  R.  Co,  54  id.  814 ;  Edgdl  v.  HaH,  9 id.  213 ; 
Bea/rddey  v.  Ontario  B^Jc,  31  Barb.  619.)  The  exercise  of 
comity  in  admitting  or  restraining  the  application  of  the  laws 
of  another  country  rests  in  sound  judicial  discretion,  dictated 
by  the  drcumstances  of  the  case.  {Edgerly  v.  B\(sh,  81  N.  Y. 
199.)  The  lease  was  real  estate,  not  the  subject  of  replevin, 
but  of  ejectment,  in  case  the  defendant  unlawfully  withheld 
possession  of  it  from  the  plaintiff.     (New  Code,  §§  206-267.) 

B.  F.  Wilkinson  for  respondent.  There  can  be  no  presump- 
tion except  in  favor  of  the  regularity  of  the  mortgage.  (Lan^s 
Case,  1  De  G.,  J.  &  S.  511;  Grady's  Case,  id.  492.) 
The  personal  property  in  question,  including  the  lease,  was 
covered  by  the  mortgage.  {Buck  v.  Seymour,  46  Conn.  156  ; 
Steoena  v.  B.  C.  <&  N.  T.  B.  b! Co.,  45  How.  Pr.  104.)  A 
lease  of  another  railroad  is  included.  (1  Jones  on  Mortgages, 
157.)  A  mortgage  valid  in  Connecticut  where  the  railroad  was, 
and  where  the  parties  entered  into  the  mortgage  contract,  pro- 
tects the  mortgagee  in  his  right  to  any  property  covered  thereby 
that  may  have  been  brought  into,  or  be  in  the  State  of  New 
York.  {Martin  v.  BiU,  12  Barb.  631-635 ;  JEtna  Ins.  Co.  v. 
Aldrich,  26  N.  Y.  96,  97;  Story's  Conflict  of  Laws,  §  244; 
2  Kent's  Comm.  458,  marg.  p.  ;  Hoyt  v.  TliompsorCs  Err.,  19 
N.  Y.  224 ;  Ackerman  v.  Cross,  54  id.  "32 ;  Langworthy  v. 
LiUle,  12  Cush.  109 ;  Jones  v.  Taylor,  30  Vt.  42 ;  FergxMon  v. 
Clifford,  37  N.  H.  86 ;  Edgerly  v.  Bush,  81 N.  Y.  199  ;  Mar^ 
tin  V.  Hill,  12  Barb.  631.)  The  right  of  the  tnistee  to  replevy 
the  property  cannot  be  questioned.  The  right  of  defendant  to 
hold  the  property  ceased  the  moment  the  trustee  became  en- 
titled to  the  possession.  {HaU  v.  Sampson,  35  N.  Y.  274 ; 
Maiieson  v.  Baucus,  1  id.  295  ;  Farrd  v.  HiZdreth,  38  Barb. 
178 ;  HdU  v.  Cumley,  11  N.  Y.  505 ;  Nichols  v.  Mead,  2 
Lans.  222 ;  Wescott  v.  Gunn,  4  Duer,  108 ;  Fairha/nks  v. 
Bloomfield,  5  id.  438.)  The  lease  is  personal  property.  {Des- 
pard  V.  ChurchiU,  63  N.  Y.  199.) 
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Miller,  J.  The  plaintiiBf,  as  treasurer  of  the  State  of  Con- 
necticut, and  as  trustee  for  the  holders  of  certain  mortgage 
bonds  of  the  Connecticut  Western  Railroad  Company,  brought 
this  action  to  recover  certain  personal  property,  and  a  lease  in 
possession  of  the  defendant,  as  sheriff  of  the  county  of  Dutch- 
ess. He  claims  possession  nnder  a  mortgage  executed  by  the 
railroad  company  to  the  treasurer  of  the  State  of  Connecticut. 

The  defendant  was  in  possession  under  an  attachment  issued 
from  the  Supreme  Court  against  the  property  of  the  company. 

The  mortgage  executed,  by  "the  Connecticut  Western  Rail- 
road Company  to  the  State  treasurer  of  Connecticut,  by  its 
terms  covered  all  the  lands,  railways,  etc,  and  all  the  personal 
property  then  belonging,  or  which  might  thereafter  at  any 
time  belong,  to  the  company,  and  all  rights  and  franchises  of 
the  company  under  its  charter,  and  was  executed  in  ti'ust  for 
the  benefit  of  the  holders  of  the  bonds  of  the  company  referred 
to  in  the  mortgage.  It  provided  tliat  if  the  interest  remained 
at  any  time  unpaid  for  six  months  after  the  presentation  of 
the  proper  coupons,  the  principal  should  become  due.  It  also 
provided  that  the  company  should  remain  in  possession  until 
default  should  be  made  in  the  payment  of  interest,  and  that  in 
case  the  interest  should  remain  unpaid  for  six  months  the  mort- 
gagee might,  at  the  request  of  the  holders  of  one-third  the 
amount  of  the  bonds,  take  possession  of  the  railroad  and  all  its  \ 
property,  franchises,  etc.,  and  through  agents  appointed  by  him, 
operate  the  i*ailroad,  and  receive  the  income  and  profits  thereof- 
The  sheriff  levied  upon  the  property  under  an  execution 
issued  npon  a  judgment  against  the  company  on  the  19th  day  of 
March,  1880.  On  the  27th  day  of  April,  1880,  the  property 
was  formally  surrendered  to  the  trustee  named  in  the  mort- 
gage, in  consequence  of  a  failure  to  pay  the  interest  due  upon 
the  bonds  which  the  mortgage  was  given  to  secure.  If  the 
mortgage  in  question  was  valid  within  this  State,  there  can  be 
no  doubt  as  to  the  right  of  the  plaintiff  to  maintain  this  action, 
upon  proof  of  a  demand  and  a  refusal  to  deliver. 

The  objection  urged  against  the  validity  of  the  mortgage, 
upon  the  ground  that  it  was  not  executed  in  accordance  with 
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the  laws  of  the  State  of  Connecticut,  are  witliout  merit.  There 
is  no  ground  for  the  claim  that  the  ^bouds  were  not  issued  in 
accordance  with  the  charter,  and  that  they  were  issued  without 
regard  to  the  amount  expended,  and  the  sworn  statement  of  the 
engineer.  There  was  no  proof  on  the  trial  that  there  was  any 
failure  in  this  respect,  and  tlie  bonds  being  valid  upon  their 
face,  the  plaintiff  was  not  bound  to  prove  that  these  provisions 
of  the  law  were  complied  with.  The  burden  was  upon  the  de- 
fendant, as  the  case  stood,  to  show  the  invalidity  of  the  bonds. 

The  law  required  the  comptroller  to  issue  the  bonds  in  ac- 
cordance with  the  provisions  of  the  charter,  and  in  the  absence 
of  evidence  to  the  contrary,  the  presumption  is  that  he  per- 
formed his  duty.  The  objection  that  the  mortgage  was  not 
attested  by  two  witnesses,  according  to  the  statute  of  the  State 
of  Connecticut,  has  no  force.  Witnesses  were  not  necessary  to 
a  mortgage  executed  by  a  corporation  according  to  the  laws  of 
that  State.  Section  511  of  the  statute  of  Connecticut,  entitled 
"  an  act  concerning  communities  and  corporations,''  prescribes 
tliat  mortgages  executed  by  railroad  corporations  shall  be  au- 
thenticated by  deed  executed  by  the  president,  under  the  cor- 
porate seal.  This  provision  was  complied  with  in  the  mort- 
gage in  question,  and  the  statute  cited  is  controlling,  as  it  em- 
braces a  mortgage  of  this  character.  The  general  statute  does 
not  impair  the  effect  of  this  special  statute  cited,  as  it  is  not 
manifest  that  such  was  the  intention  of  the  legislature.  The 
signature  of  the  president  and  the  seal  of  the  corporation  show 
a  due  execution  of  the  mortgage  in  accordance  with  the  law. 

Even  if  there  were  defects  in  the  execution  of  the  bonds  and 
the  mortgage,  we  thinlc  these  were  cured  by  the  statutes  of 
Connecticut,  relating  to  that  subject,  which  were  introduced 
in  evidence  on  the  trial.  As,  however,  we  have  arrived  at  the 
conclusion  that  the  mortgage  was  properly  authenticated,  and 
the  bonds  properly  issued,  as  the  law  required,  we  do  not  deem 
it  necessary  to  consider  the  effect  of  the  remedial  statutes  re- 
ferred to. 

It  is  contended  by  the  appellant's  counsel  that,  assuming  the 
validity  of  the  mortgage  under  which  the  plaintiff  claims  title, 
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tbe  plaintiff  was  not  entitled  to  recover,  and  it  is  urged  in  sup 
port  of  this  position,  that  the  treasurer  of  Connecticut  never 
Lad  possession  of  the  property  in  suit,  and  that  he  was  only 
entitled  to  possession  under  the  terms  of  the  mortgage,  which 
had  not  been  complied  with.  This  objection  has  reference  to 
the  performance  of  the  conditions  precedent,  contained  in  the 
mortgage,  whidi,  it  is  claimed,  only  entitled  the  plaintiff  to  take 
possession.  We  think  that  the  evidence  shows  such  a  compli- 
ance with  the  terms  of  the  mortgage  in  this  respect  as  author- 
ized the  treasurer  of  the  State  to  take  possession  of  the  prop- 
erty, but  we  do  not  deem  it  necessary  to  enter  upon  an  examina- 
tion of  the  evidence  which  established  the  right  to  take  pos- 
session. The  conditions  in  this  respect  were  for  the  benefit  of 
the  railroad  company,  and  it  having  surrendered  the  property 
voluntarily,  there  was  a  waiver  of  the  same.  The  corporation 
having  a  clear  right  thus  to  waive  the  conditions  referred  to,  and 
the  defendant  being  a  mere  trespasser,  he  is  in  no  position  to 
insist  that  the  terms  of  the  mortgage  have  not  been  fulfilled. 

The  right  to  renounce  a  condition  in  favor  of  a  party  to  be 
benefited  by  its  terms  is  well  settled  in  law,  and  the  Claim  of 
one  who  is  a  stranger,  and  who  has  no  connection  with,  or  right 
to  enforce  the  same,  has  no  foundation  to  support  it.  We  think 
that  all  the  property  in  question  was  covered  by  the  mortgage, 
which  by  its  terms  includes  the  railroad  stock  and  all  the  per- 
sonal property  used  in  the  operation  of  the  railroad,  and  the 
appurtenances  thereto.  Its  language  includes  the  property  ac- 
quired after  the  execution  of  the  mortgage.  Such,  evidently, 
was  the  intention  of  the  mortgagor  in  giving,  and  the  mortgagee 
in  taking,  security  on  the  property,  and  there  is  no  ground  for 
claiming  to  the  contrary.  Even  if  there  was,  there  is  no  proof 
that  the  property  in  question  was  acquired  subsequent  to  the 
execution  of  the  mortgage.  As  every  presumption  is  in  a  dif- 
ferent direction  the  burden  of  proof  in  this  respect  is  upon  the 
defendant. 

The  question  is  also  raised  that  the  mortgage,  even  if  valid 
in  the  State  of  Connecticut,  was  not  valid  in  this  State,  for  the 
reason  that  it  was  not  filed  or  recorded  here  in  accordance  with 
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]  the  Statute  applicable  to  mortgages  on  personal  property.  By 
chapter  279  of  Laws  of  1833,  of  this  State,  mortgages  on  per- 
sonal property,  when  not  accompanied  by  a  change  of  posses- 
sion, were  declared  to  be  absolutely  void  as  against  the  creditors 
of  the  mortgagor,  unless  the  mortgage,  or  a  true  copy  thereof, 
was  filed  as  provided  by  the  statute.  The  act  further  provided 
for  the  filing  of  the  mortgage  in  the  town  or  city  where  the 
mortgagor  resided,  and  if  the  mortgjigor  was  not  a  resident, 
then  in  the  city  or  town  where  the  property  so  mortgaged  was 
at  the  time  of  the  execution  of  the  instrument.  By  the  act  of 
18G8  (Chap.  779),  it  is  declared  that  it  shall  not  be  necessary  to 
file  a  mortgage  upon  real  and  personal  property,  executed  by  a 
railroad  company,  which  has  been  recorded  as  a  mortgage  of 
real  estate.  Under  these  statutes  the  filing  or  the  recording  of 
the  mortgage  in  question  would  have  been  necessary  in  order 
/  to  render  it  valid  and  effectual  if  it  had  been  made  in  this  State, 
^  but  they  do  not  apply,  and  cannot  affect  the  same,  as  it  was  prop- 
erly executed,  and  was  valid  according  to  the  laws  of  the  State 
of  Connecticut.  The  mortgage  was  effectual  in  that  State.  It 
was  not  proved  that  the  mortgaged  property  was  in  this  State  at 
the  time  of  the  execution  of  the  mortgage,  and  it  must  be 
assumed  to  have  been  in  the  State  of  Connecticut.  The  validitj'^ 
of  the  mortgage,  therefore,  must  depend  upon  the  rules  of  law 
which  are  applicable  to  a  transaction  of  this  character.  The, 
mortgage  being  valid  in  the  State  of  Connecticut,  where  the 
property  was  at  the  time  of  the  execution,  and  where  the  parties 
entered  into  the  contract,  it  is  a  protection  to  the  mortgagee  in 
his  right  to  the  property  included  in  it,  which  may  have  been 
brought  into  the  State  of  New  York.^  In  this  State  it  is  held 
that  where  a  contract  in  regard  to  personal  property  is  made  in 
another  State,  that  the  law  of  such  State  as  to  its  validity  and 
effect  is  to  govern  here,  and  if  valid  there  it  is  to  be  considered 
equally  valid,  and  can  be  enforced  here^  {^tna  Ins.  Co.  v. 
Aldrick^  26  N.  T.  96.)  So,  also,  where  a  lien  is  valid  in  this 
State,  and  the  property  is  temporarily  removed  to  another 
State,  a  creditor  cannot  defeat  the  interest  acquired  under  the 
same^  by  proceedings  in  invitmn  in  another  State.     {Martin  v. 
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Millj  12  Barb.  631.)  The  rule  last  stated,  is  also  recognized  by 
the  decisions  in  other  States.  (See  Zangioovthy  v.  Zittle,  12 
Gush.  109 ;  Jones  v.  Taylor,  30  Vt.  42 ;  Fergustm  v.  Clifford, 
87  N.  H.  86.)  The  principle  is  also  well  settled  that  a  volun- 
tary conveyance  of  personal  property,  good  by  the  law  of  the 
place  where  it  was  made,  passes  title  wheresoever  the  property 
may  be  situated.  (Hoyt  v.  Thompson's  Ext,,  19  N.  T.  224.) 
The  true  rule  is  laid  down  in  Edgerly  v.  Bush  (81  N.  Y.  203), 
by  FoLGKR,  Ch.  J.,  as  follows :  "  The  law  of  the  domicile  of  \ 
the  owner  of  personal  property,  as  a  general  rule,  determines  / 
the  validity  of  every  transfer  made  of  it  by  him.'* 

It  being  clear,  as  we  have  seen,  that  the  mort^ige  was  valid 
in  Connecticut,  under  the  rule  already  stated,  it  was  valid  iix  this 
State^  and  the  plaintiff  had  an  unquestionable  right  to  the 
property  covered  by  the  same.  By  the  rule  of  comity  which 
prevails  between  the  diflFerent  States,  the  right  of  the  plaintiff 
to  the  property  in  question  was  entitled  to  protection,  and  the 
policy  of  this  State  lias  been  to  protect  the  right  of  ownership, 
and  to  leave  the  buyer  to  take  care  that  he  gets  a  good  title. 
(See  81  N.  Y.  199,  supra.)  The  application  of  this  rule  rests 
in  sound  judicial  discretion,  dictated  by  the  circumstances  of 
the  case,  and,  in  view  of  the  authorities  already  cited,  a  proper 
case  was  presented  for  the  exercise  of  such  discretion.  It  can- 
not  be  fairly  contended  that  the  laws  of  the  State  of  Connecti- 
cut in  reference  to  the  rights  of  the  plaintiff  are  in  contraven- 
tion of  the  policy  and  the  laws  of  this  State,  and  that  it  would 
be  injurious  to  the  citizens  of  this  State  to  give  them  effect 
here.  The  rale  of  comity  to  which  we  have  referred  must 
stand  and  control  in  this  case,  as  it  is  fully  established  by  the 
decisions  of  the  courts;  any  other  or  different  rule  would  not 
furnish  that  protection  to  the  interest  of  citizens  of  other  States 
which  is  demanded  in  theif  intercourse  and  business  connec- 
tions with  the  people  of  the  State  of  New  York. 

We  think  the  court  erred  in  allowing  the  plaintiff  to  recover 
the  lease  of  part  of  the  Newburgh,  Dutchess  and  Columbia 
railroad.     The  lease,  of  itself,  was  not  the  subject  of  replevin. 

There  was  also  error  in  directing  the  jury  to  assess  the  value 
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of  the  property  taken  at  $15,000,  as  that  included  the  value  of 
the  lease  in  question,  and  also  the  undivided  one-half  interest 
in  land  at  the  junction  of  the  Dutchess  and  Harlem  railroad, 
in  all  to  the  value  of  $1,200.  In  this  respect  the  judgment 
should  be  modified  by  deducting  the  last-named  amount  from 
the  damages,  and  five  per  cent  extra  allowance  on  the  same  from 
the  costs,  otherwise  the  judgment  should  be  afiirmed^  without 
costs  of  appeal  to  either  party. 

All  concur. 

Judgment  accordingly. 


Kkesby Coats,  as  Assignee,  etc.,  Appellant,  v,  Eobkbt  W.  Don- 
NELL  et  al..  Respondents. 

A  cashier  of  a  bank  bas,  as  incident  to  bis  office,  implied  autboritj  to  bor- 
row money  for  it  and,  in  the  abeenoe  of  any  statutory  restraint,  to  secure 
tbe  loan  by  pledge  of  its  property  or  funds ;  and,  as  against  tbird  persons, 
tbe  assumption  of  such  authority  by  the  cashier  will  conclude  the  bank. 

A  corporation,  in  the  absence  of  statutory  restrictions,  has  the  right  to 
prefer  one  creditor  to  another  in  the  distribution  of  its  property. 

The  provision  of  the  Revised  Statutes  (1  H.  6.  593.  §  9),  prohibiting  pref- 
erences  by  insolvent  corporations,  does  not  apply  to  foreign  corporations. 

An joral  agreement  was.  made  in  the  city  of  J^ew  York,  June  10. 1878,  be- 
tween M.,  the  cashier  of  the  M.  Bank,  of  Kansas  City,  and  the  firm  of  D.  L. 
&  Co.,  the  correspondents  in  New  York  of  said  bank,  to  the  effect  that  if 
said  firm  would  accept  certain  drafts,  amountiog  to  $3o,000,  which  had  been 
previously  drawn  upon  it  for  the  accommodation  of  and  negotiated  by  the 
bank,  the  latter  would  keep  on  deposit  with  the  firm  at  all  times  until 
maturity  of  the  drafts,  a  balance  equal  to  the  amount  thereof,  and  that 
the  drawees  should  have  a  lien  on  such  balance  as  security,  with  the 
right  to  charge  the  account  at  any  time  with  the  acceptances,  and  appro- 
priate to  their  payment  so  much  of  the  deposits  as  should  be  necessary. 
D.  L.  &  Co.  were  advised  by  the  cashier  that  the  bank  was  embarrassed, 
but  that,  with  the  assistance  so  obtained  and  other  aid,  it  would  be 
able  to  continue  business.  They  accepted  the  drafts  under  the  agree- 
ment, and  the  proceeds  were  shortly  after  deposited  with  them  by  the 
bank,  and  other  deposits  were  made  by  it.  Sight  drafts  were  subse- 
quently drawn  by  the  bank,  on  D.  L.  &  Co.  in  the  ordinary  course  of 
business,  and  all  presented  prior  to  August  8, 1878,  were  paid.  On  July 
27  said  cashier  wrote  to  D.  L.  &  Co.  that  he  apprehended  a  run  on  the 
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bank,  and  directed  tbem  to  charge  up  the  acceptances ;  the  letter  was 
received  Jaly  80,  bat  not  then  acted  upon.  On  August  3,  the  firm  re- 
ceiyed  a  telegram  from  the  cashier,  announcing  the  failure  of  the  bank. 
At  that  time  the  balance  of  the  deposit  account  in  favor  of  the  bank  was 
more  than  enough  to  pay  the  acceptances;  these  were  immediately  charged 
up  to  the  bank.  On  the  same  day,  but  later,  the  bank  made  an 
assignment  to  plaintiff  for  the  benefit  of  creditors.  D.  L.  &  Co.  paid 
the  drafts  when  they  matured.  At  the  time  of  the  assignment  there 
were  outstanding  unaccepted  drafts  drawn  by  the  bank  on  D.  L.  &  Co., 
amounting  to  about  $40,000.  In  an  action  to  recover  the  sum  so  appro- 
priated  by  D.  L.  &  Co.  to  meet  the  drafts,  held,  that  the  agreement  was 
one  the  cashier  had  authority  to  make,  both  under  his  general  authority, 
and  by  virtue  of  a  by-law  of  the  bank  which  gave  him  the  charge  and 
supervision  of  the  bank,  with  power  to  make  loans  etc;  that  the 
agreement  was  not  invalid  as  against  public  policy  ;  and  that  it,  with 
the  subsequent  transactions,  was  effectual  to  create  a  lien  on  the  deposit, 
and  authorized  the  appropriation. 

Also  Jield,  that  the  agreement  was  not  fraudulent  as  to  the  holders  of  the 
drafts  drawn  on  D.  L.  &  Co.  after  it  was  made. 

The  accepted  drafts  were  without  interest,  and  at  the  time  of  the  appropri- 
ation their  present  value  was  $34338.  Held,  that  the  right  of  the  firm 
was  not  limited  to  this  amount  ;  but  that  they  had  the  right  to  charge 
against  the  account  the  face  of  the  drafts  and  hold  that  amount  to  meet 
them  when  due. 

(Argued  October  25,  1883  ;  decided  November  27,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  December  24,  1881,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  the  report  of  a  referee.  (Reported 
below,  16  J.  &  S.  46.) 

This  action  was  brought  by  plaintiff,  as  assignee  of  the  Mastin 
Bank  of  Eansas  City,  Missouri,  to  recover  an  alleged  balance  to 
its  credit  at  the  time  of  the  assignment  of  a  deposit  account 
with  the  firm  of  Donnel,  Lawson  &  Co.,  of  which  firm  defend- 
ants are  the  individual  members. 

The  material  facts  are  stated  in  the  opinion. 

Zeslie  W.  JSussell  for  appellant.     An  agreement  that  de- 
fendant should  have  a  lien  upon  the  floating  balances  would  be 
against  public  policy,  and  beyond  the  power  of  the  cashier  to 
SiCKELs  —  Vol.  XLIX.        22 
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make.  (Laws  of  Missouri,  Myers'  Supplement  to  Wagner's 
Missouri  Statutes,  394,  chap.  122,  §  21 ;  1  Wagner's  Statutes, 
ed.  of  1870,  280,  §  2;  O'Shea  v.  Collier  W.  L.  Co.,  42  Mo. 
397»)  The  arrangement  between  Lawson  and  Mastin  was  to 
be  construed  in  the  sense,  and  with  the  reservations  understood 
by  the  parties.  {Barlow  v.  Scott,  24  N.  Y.  40.)  The  creation 
of  a  lien  requires  a  subject  in  ease  in  the  power  of  the  grantor 
at  the  time  the  lien  is  created.  {Edgdl  v.  Hart,  5  Seld.  217 ; 
Bank  v.  Hunt,  11  Wall.  391 ;  Mittnacht  v.  EeUey,  3  Abb. 
A  pp.  Dec.  301  ;  hi  re  Aldrich,  6  Benedict,  483  ;  Powers  v. 
Freeman,  2  Lans.  127;  Otis  v.  SiU,  8  Barb.  102;  Sinith  v. 

Cooper,  27  Hun,  565.)  Even  if  the  bank  had  the  power  to 
make  such  an  agreement,  the  cashier  certainly  could  not  do  it 
of  his  own  volition.    {Hoyt  v.  Thompson,  1  Seld.  320;  B'kof 

n.  jS.  v.  Dunn,  6  Peters,  51 ;  1  Daniel  on  Neg.  Inst.  322 ; 
Mliot  V.  Abbott,  12  N.  H.  549  ;  Davies  Co.  Assn.  v.  Sayl4>r,  63 
Mo.  24 ;  1  R.  S,  591,  §  S.)  Parties  negotiating  an  illegal 
contract  are  estopped  from  setting  up  the  want  of  power  to 
U^  make  such  a  contract.   {Ddafield  v.  State,  26  Wend.  192,  221 ; 

PraU  V.  Eaton,  79  N.  Y.   449 ;  25  Hun,  295 ;  Crocker  v. 

Whitney,  71  N.  Y.  161 ;  B'k  of  Salina  v.  Alvord,  31  id. 
478.)  The  assignee,  as  trustee  for  creditors,  including  those  for 
whom  the  fund  of  Donnell,  Lawson  &  Co.  was  designed,  has 
an  equitable  standing,  which  the  bank  would  not  have. 
(Southard  v.  Benner,  72  N.  Y.  424,  427;  Laws  of  1858, 
chap.  314.)  The  laws  of  New  York  govern  this  transaction, 
except  so  far  as  by  comity  the  courts  recognize  the  decisions 
and  statutes  of  Missouri.  {JSdgerly  v.  Bv,sh,  81  N.  Y.  199 ; 
Faulkner  v.  Hart,  82  id.  413 ;  Southern  Z.  Ins.  Co.  v. 
Packer,  17  id.  51,  53;  CuHis  v.  LewoiU,  15  id.  9.)  The 
letter  of  Mastin  of  July  25,  or  27,  which  is  unfortunately  lost, 
did  not  confer  the  power  to  appropriate  the  general  balance  to 
the  payment  of  the  time  drafts.  (1  R.  S.  591,  §  9  [6th  ed.]  ; 
2  id.  298  ;  Huxton  v.  Bishop,  3  Wend.  13  ;  Robinson  v.  B^k 
of  AUica,  21  N,  Y.  406  ;  Fumiss  v.  Sherwood,  8  Sandf.  521, 
623 ;  Horcy  v.  Kerr,  8  Bosw.  194.)  The  doctrine  of  set-oflE 
cannot  be  invoked  as  a  defense  or  counter-claim.  (2  R.  S.  [Edm. 
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ed.j  365,  §  18  ;  Code  of  Civil  Proc.,  §  502 ;  Beckmth  v.  Union 

B'kj  9  N.  T.  211.)    Defendants  having  thrown  themselves 

upon  the  equity  side  of  the  court,  and  having  claimed  to  come 

within  the  privilege  of  equitable  rules,  allowing  the  set-off, 

their  equity  must  be  superior  within  well-defined  rules  to  justify 

the  exceptional  case  not  provided  by  rules  of  law.    {Munger  v. 

AU),  City  Rk^  85  N.  Y.  580, 588  ;  Lindsley  v.  Jackson^  2  Paige, 

581 ;  Barber  v.  Spmcer,  11  id.  517 ;  Smith  v.  Felton,  43  N.  Y. 

419 ;  Bradley  y.  Angell^  3  id.  475 ;  Meyers  v.  Davis,  22  id. 

489 ;  Martin  v.  Kuntzmuller,  37  id.  397 ;  Chance  v.  Isaacs, 

5  Paige,  592;   Union  ETc  v.  Bechwith,^  N.  Y.  211;  Keep 

V.  Lord,  2  Duer,  78.)     The  obtaining  of  funds  by  time  drafts 

was  simply  a  business  transaction,  which  did  not  make  the 

drafts  accommodation  drafts  within  the  usual  rule,  even  though 

the  Mastin  Bank  was  primarily  liable  to  pay.     (2  Greenleaf  on 

Evidence,  §  172 ;  Chitty  on  Bills,  319,  328 ;  BagnaU  v.  An- 

dreios,  7  Bing.  217;  Farmers'  ffk  v.  Bathhone,  26  Vt.  19.) 

The  precise  reasoning  which  gives  an  equitable  right  of  set-off 

as  against  equitable  right  of  draft  holders  because  legally  the  ^^ 

plaintiff  represents  simply  the  bank,  and  not  their  peculiar        "* 

interest,  is  inconsistent  and  untenable.     (  WesUake  v.  Bostwick, 

3  J.  &  S.  261 ;  Jordan  v.  N,  S.  and  Z.  B'k,  74  N.  Y.  467.) 

The  plaintiff  has  the  right  of  standing  in  this  court  by  the 

comity  of  the  courts  to  recover  upon  a  demand  due  him  as 

assignee,  and  the  courts  of  this  State  will  assist  him  in  closing 

up  his  trust,  and  thus  protecting  the  creditors  of  the  bank, 

among  whom  are  citizens  of  our  own  State.     (iT. «/.  Lombard 

B'k  V.  T/iorpe,  6  Cow.  46 ;  Bunk  v.  St.  John,  29  Barb.  585 ; 

Sayt  V.  Thompson,  1  Seld.  341 ;  Fenton  v.  Lumberman's  B^k, 

Clark,  286,  marg.  p.) 

Bastics  S.  Ransom  for  respondents.  Courts  will  take  judicial 
notice  of  the  powers  and  duties  of  a  cashier,  or  of  other  bank 
officers.  (26  How.  5,  6,  7.)  As  cashier,  he  may  borrow  money 
and  indorse  notes  and  so  bind  the  bank.  (19  N.  Y.  156 ;  41 
Barb.  586 ;  13  N.  Y.  309 ;  Smith  v.  Felton,  43  id.  419.)  The 
bank,  having  had  the  benefit  of  the  money  obtained  on  the 
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acceptances,  is  thus  estopped  from  objecting  to  the  right  of 
the  cashier  to  make  the  contract  by  which  it  was  obtained  or 
received.  (31  N.  Y.  611 ;  32  id,  105  ;  7  id.  224,  227 ;  Dun- 
lap's  Paley  on  Agency,  171,  note  <?.)  As  between  the  defend- 
ants and  the  Mastin  Bank,  the  defendants,  although  acceptors, 
were  in  fact  sureties,  and  were  entitled  to  security.  [B^k  of 
Toronto  v.  Hunter,  20  How.  292 ;  Pratt  v.  Fooie,  9  N.  Y. 
463  ;  S.  CI,  10  id.  600,  601.)  A  lien  that  a  party  would  not 
otherwise  have  may  be  given  by  express  agreement.  (4  N.  Y. 
498,  601;  HaU  v.  Omaha  Nat.  B%  49  id.  626;  McCaf 
erty  v.  Wooden^  65  id.  459 ;  Wisner  v.  Ocumpaugh,  71  id. 
113 ;  74  id.  478.)  Any  property  may  be  pledged  or  mortgaged, 
or  a  lien  given  on  it,  to  secure  a  debt  not  due  or  upon  a  contin- 
gent liability.  {Heed  v.  Sands,  37  Barb.  185 ;  JSliss  v.  Cottlej 
32  id.  322 ;  Griffin  v.  Marquardt,  17  N.  Y.  28  ;  Green  v.  War- 
wickj  64  id.  220 ;  Cram  v.  Tume?^  67  id.  437 ;  CiUts  v.  Guild, 
57  id.  232,  233 ;  Blydenhurgh  v.  Thayer,  34  How.  88 ;  Ely  v. 
McEnight,  30  id.  97 ;  2  Parsons  on  Conti-acts,  277,  278 ; 
Draper  v.  Trescott,  29  Barb.  404 ;  McMahon  v.  AUen,  12  Abb. 
277;  Short  v.  Barry,  3  Lans.  147;  Craig  v.  Hyde,  24 
How.  313 ;  Tcnxile  v.  Jones,  19  Abb.  449  ;  1  Robt.  87  ;  Hey- 
ward  V.  City  of  Buffalo,  14  N.  Y.  540;  Mann  v.  Fair- 
child,  2  Keyee,  106;  Bradley  v.  Aldrich,  40  N.  Y.  504.) 
A  contingent  liability  is  a  debt.  (18  Wend.  375,  383,  384, 
385,  398;  8  Cow.  406,  424.)  Defendants,  being  acceptors, 
were  primarily  liable  without  protest  or  notice.  {Suydam  v. 
WestfcUl,  2  Denio,  209,  212,  216 ;  B'k  of  Toronto  v.  Hunter, 
20  How.  292.)  It  is  not  always  necessary  for  a  person  who  is 
liable  to  pay  money  for  another,  to  first  pay  that  money  before 
enforcing  payment  to  him  by  the  person  liable.  {Gilbert  v. 
Wyman,  1  N.  Y.  550  ;  Bancroft  v.  Winspear,  44  Barb.  209  ; 
Hector  of  Trinity  Church  v.  Higgins,  48  N.  Y.  532.)  It  is 
not  necessary  to  invoke  the  doctrine  of  equitable  set-off,  as  the 
defense  is  established  by  proof  of  the  agreement  giving  the 
defendants  a  lien  upon  the  deposits.  {Smith  v.  Felton,  43  N. 
Y.  419 ;  41  Barb.  279,  283 ;  21  N.  Y.  499  ;  37  Barb.  230 ;  74 
N.  Y.  473,  474;  59  id.  537,  538;  Bradley  v.  Angel,  3  id. 


1883.]  Coats  v.  Doitnell  et  al.  173 

opinion  of  the  Court,  per  Andrews,  J. 

475 ;  Myers  v.  Davis^  22  id.  489 ;  Scheiffelin  v.  Hawkins^  14 
Abb.  116;  Martin  v.  KiimmvUer^  37  N.  T.  396;  10  Bosw. 
16 ;  Micnger  v.  Alhany  C.  N.  B%  85  N.  T.  580,  685 ;  Da- 
vidson V.  Alfaroy  80  id.  660.)  The  contract  with  the  defend- 
ants was  a  New  York  contract,  and  the  security  given  to 
them  was  given  in  New  York,  and  the  New  York  law 
governs.  (Story  on  Conflict  of  Laws,  §§  242,  280 ;  Dickinson 
V.  Edioards,  77  N.  Y.  458,  573,  575,  576 ;  Jewell  v.  Wright, 
80  id.  259 ;  Everett  v.  VendryeSj  19  id.  436 ;  Bowen  v.  Newell, 
13  id.  290 ;  Ruckle  v.  Eckhart,  3  id.  132 ;  Hyde  v.  Ooodnow, 
id.  266  ;  84  id.  367.) 

Andrews,  J.  The  right  of  the  plaintiff  to  maintain  this 
action,  so  far  as  respects  the  sum  of  $34,833.49  of  the  deposit 
standing  to  the  credit  of  the  Mastin  Bank  of  Kansas  City,  Mis- 
souri, on  the  books  of  Donnell,  Lawson  &  Co.,  on  the  morning 
of  August  3,  1878,  depends  upon  the  force  and  validity  of  an 
oral  agreement  of  June  10,  1878,  made  in  the  city  of  New 
York  between  John  J.  Mastin  as  cashier  of  the  bank,  and 
Donnell,  Lawson  &  Co.,  taken  in  connection  with  the  subse- 
quent appropriation  by  Donnell,  Lawson  &  Co.,  in  execution 
of  that  agreement,  and  with  the  consent  of  the  cashier,  of 
sufficient  of  the  funds  of  the  Mastin  Bank  in  their  hands, 
to  meet  their  outstanding  acceptances.  The  agreement  of  June 
10,  1878,  as  found  by  the  referee,  was  in  substance  that  if 
Donnell,  Lawson  &  Co.  would  accept  the  four  accommodation 
drafts  of  June  8,  1878,  drawn  upon  them,  which  drafts  had 
already  been  negotiated  by  the  bank,  but  had  not  yet  been  pre- 
sented to  the  drawees  for  acceptance,  the  Mastin  Bank  would 
ke^p  on  deposit  with  Donnell,  Lawson  &  Co.,  in  New  York,  at 
all  times  until  their  maturity,  a  sum  or  balance  equal  to  the 
amount  of  the  drafts,  and  that  the  drawees  should  have  a  lien 
thereon  as  security  for  their  liability  upon  the  acCe;gtances,  and 
should  be  kept  infonned  of  the  condition  of  the  bank,  and 
have  the  right  at  any  time  to  charge  the  account  with  the 
acceptances,  and  appropriate  or  apply  the  deposit,  or  so  much 
thereof  as  might  be  necessary,  to  their  payment.    The  cashier 
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of  the  bank  represented  to  Donuell,  Lawson  &  Co.  at  the 
interview  of  June  10,  1878,  that  the  bank  was  in  straits  for 
money,  but  that  with  their  assistance,  through  the  acceptance 
of  the  drafts,  and  othei  aid  which  could  be  procured,  the  bank 
would  be  able  to  tide  over  its  embarrassments,  and  continue  its 
business.  Donnell,  Lawson  &  Co.  accepted  the  drafts  under 
the  agreement  of  June  10,  1878.  The  proceeds  were,  within  a 
day  or  two  after  they  were  accepted,  deposited  by  the  Mastin 
Bank  with  Donnell,  Lawson  &  Co.,  who  had  for  several  years 
been  the  correspondent  of  the  Mastin  Bank  in  the  city  of  New 
York,  and  the  bank  subsequently  and  prior  to  August  3,  1878, 
made  other  deposits  with  the  firm.  Subsequent  to  June  10, 
1878,  sight  drafts  in  favor  of  customers,  in  the  usual  course  of 
business,  were  drawn  from  time  to  time  by  the  Mastin  Bank 
upon  Donnell,  Lawson  &  Co.,  and  such  drafts  as  were  presented 
prior  to  August  3, 1878,  were  paid  by  the  drawees,  and  charged 
to  the  account  of  the  bank.  On  the  morning  of  that  day  the 
credit  to  the  bank  on  the  books  of  Donnell,  Lawson  &  Co.  was 
$50,459.68.  The  acceptances  of  Donnell,  Lawson  &  Co.  of 
$35,000  had  not  yet  matured,  and  were  held  by  third  parties. 
They  did  not  draw  interest,  and  their  value  at  that  time  was 
$34,833,49.  The  casliier  of  the  Mastin  Bank,  on  or  about  the 
27th  day  of  July,  1878,  wrote  to  Donnell,  Lawson  cfe  Co.,  in- 
foiming  them  that  he  apprehended  a  run  on  the  bank,  and 
directing  them  to  charge  up  the  acceptances  to  the  bank.  This 
letter  was  received  by  Donnell,  Lawson  &  Co.  on  or  about  tlie 
30th  day  of  July,  but  they  did  not  immediately  act  upon  it.  On 
the  3d  of  August  they  received  a  telegram  from  the  cashier, 
announcing  the  failure  of  the  bank,  and  immediately  thereafter, 
on  the  same  day,  they  charged  the  acceptances  to  the  Mastin 
Bank,  and  subsequently,  on  their  maturity,  paid  them  to  the 
holders.  ' 

The  bank  on  the  3d  of  August,  1878,  made  a  voluntary 
assignment  of  its  property  to  the  plaintiff  for  the  benefit  of  its 
creditors.  This  assignment,  though  made  on  the  same  day, 
was  executed  after  Donnell,  Lawson  &  Co.  had  charged  up  the 
acceptances.     There  were  at  the  time  of  the  assignment  out- 
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standing  unaccepted  drafts  to  the  amount  of  about  $40,000, 
drawn  by  the  bank  upon  Donnell,  Lawson  &  Co.,  which  are 
still  unpaid. 

The  appropriation  by  Donnell,  Lawson  &  Co.  on  the  3d 
of  August,  1878,  of  sufficient  of  the  funds  of  the  Mastin 
Bank  in  their  hands,  for  the  payment  of  their  immature 
acceptances,  was  in  precise  conformity  to  the  agreement  of 
June  10,  1878,  as  found  by  the  referee.  It  is  claimed  on 
behalf  of  the  appellant  that  the  agreement  found,  is  incon- 
sistent with  the  presumed  iiitetition  of  the  parties,  for  the 
reason  that  as  the  drafts  were  negotiated  to  provide  a  fund  to 
be  deposited  with  Donnell,  Lawson  &  Co.,  against  which  drafts 
might  be  drawn  by  the  Mastin  Bank,  it  could  not  have  been 
contemplated  that  the  fund  so  provided  should  be  subject  to 
appropriation  by  Donnell,  Lawson  &  Co.  to  the  payment  of 
their  acceptances,  to  the  prejudice  of  the  holders  of  drafts,  for 
whose  benefit  the  fund  was  provided.  This  claim  leaves  out  of 
view  the  important  fact  that  the  drafts  drawn  on  Donnell, 
Lawson  &  Co.  had  already  been  negotiated  by  the  Mastin  Bank 
before  the  agreement  of  June  10,  1878,  was  made,  and  the 
urgency  of  the  situation  so  far  as  the  Mastin  Bank  was  con- 
cerned in  respect  to  their  acceptance,  and  also  the  further  fact 
that  so  far  as  appears,  it  was  no  part  of  the  arrangement 
between  the  Mastin  Bank  and  Donnell,  Lawson  &  Co.  on  the 
10th  of  June,  1878,  that  the  proceeds  of  the  drafts  should  be 
deposited  with  them  to  meet  subsequent  drafts  of  the  bank. 
The  fact  that  the  proceeds  were  subsequently  deposited  with 
the  firm,  or  that  the  drafts  were  negotiated  by  the  bank  for 
the  very  purpose  of  obtaining  funds,  to  be  deposited  with 
Donnell,  Lawson  &  Co.,  subject  to  its  drafts,  does  not  afiect 
the  right  of  Donnell,  Lawson  &  Co.  to  enforce  the  agreement 
of  June  10,  1878,  or  authorize  the  interpolation  of  a  term  into 
the  contract,  inconsistent  with  the  actual  agreement. 

The  main  controversy  between  the  parties  here  turns  upon 
the  questions,  Jirsty  whether  the  cashier  of  the  Mastin  Bank 
had  authority  to  bind  the  bank  by  the  agreement  of  June  10, 
1878 ;  secondy  whether  that  agreement,  if  authorized  by  the 
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bank,  was  invalid  as  contrary  to  public  policy,  or  in  its  nature 
was  inefiectual  to  create  a  lien  upon  the  deposit  according  to  its 
terms,  and  to  justify  the  appropriation,  even  though  at  the 
time  such  appropriation  was  made,  it  was  expressly  authorized 
by  the  bank ;  and  thirds  (if  the  agreement  was  for  any  reason 
invalid  or  ineffectual)  whether  the  plaintiff,  as  the  assignee  of 
the  bank,  can  repudiate  the  agreement  without  paying  the 
drafts,  or  indemnifying  Donnell,  Lawson  &  Co.  for  the  money 
expended  in  discharging  their  liability  as  acceptors. 

There  can,  we  apprehend,  be  no  serious  doubt  of  the  propo 
sition  that  the  agi'eement  of  June  10,  1878,  was  one  which  the 
cashier  of  the  bank  was  authorized  to  make,^r«^,  as  incident 
to  his  office  of  cashier,  in  the  absence  of  any  special  authority 
to  enter  into  the  particular  transaction,  and  second^  by  reason 
of  the  by-law  of  the  bank  defining  the  authority  of  the  cashier, 
which  declares  that  "  he  shall  have  the  immediate  charge  and 
supervision  of  the  bank ;  shall  attend  to  the  making  of  loans, 
^  discounts,  and  other  active  business  transactions  of  the  bank, 

^  exercising  his  own  judgment  as  to  all  such  matters,  when  not 

/^-^  .  otherwise  directed  by  the  finance  committee  or  board  of  direct 

ors."  The  drafts  in  question  were  drawn  and  negotiated  for 
the  purpose  of  procuring  money  for  the  use  of  the  bank  and  to 
enable  it  to  carry  on  its  legitimate  and  usual  business.  The 
casliier  of  a  bank  is  its  executive  oflicer,  and  it  is  well  settled 
that  as  incident  to  his  office  he  has  authority,  implied  from 
his  official  designation  as  cashier,  to  borrow  money  for,  and  to 
bind  the  bank  for  its  repayment,  and  the  assumption  of  such 
authority  by  the  cashier,  will  conclude  the  bank  as  against  tliird 
persons  who  have  no  notice  of  his  want  of  authority  in  the 
particular  transaction,  and  deal  with  him  upon  the  basis  of  its 
existence.  {Curtis  v.  Zeavitt,  15  N.  T.  9;  Bainies  v.  Ontario 
JBanky  19  id.  152.)  The  negotiation  of  the  drafts  in  this  case 
by  the  cashier  was  within  his  authority.  The  power  to  borrow 
being  admitted,  the  power  to  secure  the  loan  by  pledge  of  the 
property  or  funds  of  the  bank,  (in  the  absence  of  any  statutory 
restraint,)  in  the  ordinary  course  of  business,  would  seem  to  be  a 
necessary  inference  from  the  primary  power,  and  this  is  recog- 
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nized  in  the  cases  to  which  we  have  referred.  The  exigency  of 
the  bank  when  the  agreement  in  qaestion  was  made,  rendered  it 
of  the  utmost  importance  to  its  interests  to  prevent  the  protest 
of  the  drafts,  and  the  authority  of  the  cashier  to  make  the  agree- 
ment of  June  10,  1878,  giving  to  Donnell,  Lawson  &  Co.  a 
lien  upon  any  deposit  in  their  hands,  for  their  security,  if  at 
all  doubtful  irrespective  of  the  by-law,  was  ample  under  the 
comprehensive  grant  of  authority  thereby  conferred. 

The  contention  that  the  agreement  of  June  10,  1878,  was"" 
ineffectual  to  create  a  lien  on  the  deposit  in  favor  of  Donnell, 
Lawson  &  Co.,  is  founded  upon  the  alleged  rule  of  the  com- 
mon law  that  no  lien  can  be  created  by  contract,  upon  property 
not  in  esse  when  the  contract  is  made.  But  that  a  contract  for 
a  lien  on  property  not  in  esse  may  be  effectual  in  equity  to 
give  a  lien  as  between  the  parties,  when  the  property  comes 
into  existence,  and  where  there  are  no  intervening  rights  of 
creditors  or  third  persons,  seems  to  be  established  by  several 
decisions  in  this  court.  {S(Ue  v.  Omaha  Na;(l.  Bamk^  49 
N.  Y.  626;  McCaffrey  v.  Woodin,  65  id.  469;  22  Am. 
Rep.  644;  Wim^^  v.  Ocumpaugh,  71  Itif.Y.  113.)  It  is  to 
be  observed  that  the  lien  of  Donnell,  Lawson  &  Co.,  was 
to  attach  only  to  funds  of  the  bank  in  their  hands.  If 
the  bank  did  not  perform  its  agreement  to  keep  the  deposit 
good,  the  only  remedy  of  Donnell,  Lawson  &  Co.,  would  be 
upon  the  contract,  or  in  case  of  payment  of  the  acceptances, 
upon  the  implied  contract  for  reimbursement.  In  this  case 
the  bank  not  only  entered  into  an  agreement  to  give  a  lien, 
but  subsequently  put  the  fund  upon  which  the  lien  was  to  at- 
tach, into  the  possession  of  the  pledgee,  and  in  addition  to  the 
original  authority,  concurrently  with,  or  at  about  the  time  of 
the  appropriation,  specifically  authorized  its  application  to  the 
discharge  of  Donnell,  Lawson  &  Co.'s  liability  upon  the  accept- 
ances. Here  was  not  only  the  precedent  declaration  spoken 
of  in  some  of  the  cases,  but  the  subsequent  act  uniting  with  it 
to  perfect  and  complete  the  transaction.  The  agreement  was, 
we  think,  effectual  between  the  parties,  unless  forbidden  upon 
some  notion  of  public  policy. 
SiCKELS  —  Vol.  XLIX.        23 
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The  claim  that  the  transaction  was  invalid  on  this  ground  can- 
not be  maintained.  It  is  said  that  it  constituted  an  unlawful  pref- 
erence. But  the  agreement  for  the  lien  was  concurrent  with  the 
obligation  assumed  by  Donnell,  Lawson  &  Co.,  and  was  made  to 
secure  them  against  their  liability  as  accommodation  acceptors  for 
the  bank,  assumed  on  the  faith  of  the  agreement.  When  the  fund 
was  appropriated,  the  appropriation  was  made  in  pursuance  of 
the  original  agreement,  as  well  as  by  the  subsequent  express 
authority  of  the  bank.  Moreover,  regarding  the  transaction, 
disconnected  from  the  equities  which  surround  it,  as  a 
simple  preference  of  one  creditor  of  the  corporation,  we  do 
not  understand  that  such  preference  is  unlawful.  The  right 
of  a  failing  debtor  to  prefer  one  creditor  to  another  in  the  dis- 
tribution of  his  property,  while  it  has  been  often  r^retted,  is 
recognized  both  in  courts  of  law  and  equity.  (1  Sto.  Eq.,  §  370 ; 
2  Kent's  Ck)m.  532 ;  WUkea  v.  Ferr^ia^  5  Johns.  335 ;  Murray 
V.  Eiggs,  15  id.  571 ;  Jacobs  v.  Remam,  36  N.  Y.  668.)  A 
corporation  possesses  in  this  respect  the  same  right  as  an 
individual.  It  may  execute  a  mortgage,  or  give  a  lien  which 
shall  operate  as  a  preference,  unless  restrained  by  its  charter  or 
by  statute.  {In  re  File  Co.  v.  Birmingham  Banking  Co.y  L. 
R.,  6  Ch.  App.  83 ;  Cailin  v.  Fagle  Banky  6  Conn.  233  ;  I>ana 
V.  Bank  U.  A,  5  W.  &  S.  223 ;  2  Kent's  Com.  315,  note ; 
Angell  &  Ames  on  Corp.,  §  187.)  The  Revised  Statutes 
prohibit  preferences  by  insolvent  corporations.  (1  R  S. 
593,  §  9.)  But  the  prohibition  applies  to  domestic  and  not 
to  foreign  corporations,  and  we  have  not  been  referred  to 
any  provision  of  the  charter  of  the  Mastin  Bank,  or  any 
statutory  provision  of  Missouri,  which  forbids  a  transaction 
like  the  one  in  question.  Neither  was  the  agreement  of 
June  10,  1878,  fraudulent  as  to  the  holders  of  drafts  on  the 
defendants,  issued  by  the  Mastin  Bank  after  that  agreement 
was  made.  The  defendants  were  under  no  obligation  to  ac- 
cept the  drafts  to  which  that  agreement  related.  They  in- 
curred the  liability  of  acceptors  upon  the  condition  that  they 
should  have  a  lien  and  a  right  of  appropriation  for  their  in- 
demnity.    They  did  not  agree  to  accept  subsequent  drafts,  nor 
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were  such  drafts  taken  on  the  faith  of  any  agreement  that  they 
should  be  paid  out  of  the  deposit  with  Donnell,  Lawson  &  Oo. 
The  lien  claimed  by  Donnell,  Lawson  &  Oo.  attached  only  to 
funds  in  their  actual  possession,  and  was  not  subject  to  the 
objection  which  lies  to  secret  liens  attempted  to  be  given  or 
enforced  upon  property  in  possession  of  the  general  owner. 
The  equity  of  the  defendants  is  superior  to  that  of  the  other 
creditors  of  the  bank,  and  we  see  no  reason  for  setting  aside 
the  arrangement  between  Donnell,  Lawson  &  Co.  and  the 
bank,  for  the  benefit  of  general  creditors. 

The  point  that  the  plaintiff  was  entitled  to  recover  the  differ- 
ence between  the  present  value  of  the  drafts  on  the  3d  of 
August,  1878,  and  their  nominal  amount,  is  not  we  think  well 
taken.  They  had  a  right,  under  the  agreement  made,  to  charge 
against  the  account  of  the  bank  the  face  of  the  drafts,  and  to  hold 
that  amount  to  meet  the  sum  which  they  would  be  bound  to  pay 
at  their  maturity.  The  question  as  to  the  part  of  the  deposit 
which  exceeded  the  sum  claimed  in  the  comolaint,  was  pijoperly 
disposed  of  by  the  General  Term. 

The  judgment  should  be  affirmed,  with  costs. 

An  concur. 

Judgment  affirmed. 


The  People,  ex  rel.  Mabtin  Fbeligh,  Appellant,  v.  George      |  166   115 
W.  Matsell  et  al.,  as  Trustees,  etc..  Respondents. 

Where  under  the  provision  of  the  act  of  1871  in  reference  to  *'the  police 
life  insurance  fund"  (Chap.  126,  Laws  of  1871)  the  commissioners  of 
police  of  the  city  of  New  York  have,  as  the  board  of  trustees  of  that 
fund,  granted  a  pension  to  a  retired  officer  of  the  police  force,  the  bene- 
ficiary does  not  thereby  acquire  a  vested  right  to  the  pension,  but  the 
board  has  by  the  act  (§  5)  authority  in  its  discretion  to  discontinue  the 
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Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  February  7,  1879, 
which  affirmed  an  order  of  Special  Term,  denying  an  applica- 
tion for  a  writ  of  mandamus  herein,  directed  to  defendants  as 
commissioners  of  police  of  the  city  of  New  Yort,  and  as  such 
constituting  the  board  of  trustees  of  "the  police  life  insur- 
ance fund,"  requiring  said  board  to  rescind  a  resolution  dis- 
continuing a  pension  granted  to  the  relator,  and  to  restore  him 
to  the  roll. 

The  relator,  on  and  prior  to  February  8,  1873,  was  surgeon 
of  police;  on  that 'day,  by  a  resolution  of  said  board,  he  was 
dismissed  from  the  force  and  retired  on  a  pension.  On  the  29th 
day  of  June,  1875,  the  said  board  passed  a  resolution  discon- 
tinning  the  pension  and  he  was  dropped  from  the  rolls. 

W:  FuUerton  for  appellant.  Mandamus  is  the  proper  rem- 
edy. {People^  ex  rd.  Dehennetti^  v.  Clerk  of  Marine  Gourty 
3  Abb.  Ct.  of  A  pp.  Dec.  491 ;  People^  ex  rd,  Whitmorey  v. 
Supervisors  of  N.  P".,  id.  666;  11  Abb.  Pr.  114;  People^  ex 
rd.  Conirs^  v.  Common  CoimoU  of  N.  Z".,  3  Keyes  81; 
People^  ex  rd.  Whitm^ore^  v.  Bd,  of  Supervisors  of  N.  7.,  2 
id.  258 ;  Buck  v.  City  of  Lockport^  6  Lans.  251 ;  Healey  v. 
Dudley^  5  id.  115 ;  People  v.  Trustees  of  Saratoga^  54  Barb. 
480.)  The  defendants  had  no  lawful  power  or  authority  to 
order  the  relator's  pension  to  be  discontinued,  and  it  is,  there- 
fore, their  bounden  duty  to  restore  him  to  the  "  pension-roll," 
and  cause  his  pension  to  be  paid.  (Laws  of  1871,  chap.  126 ; 
id.,  chap.  127,  §  5.)  The  act  of  1871  is  merely  a  collating  and 
embodying  in  one  separate  and  distinct  statute  a  variety  of 
statutory  provisions  in  regard  to  the  police  life  insurance 
fund,  before  then  enacted,  and  scattered  through  the  several 
acts  in  respect  to  the  "  metropolitan  police  "  and  the  city  charter 
of  1870.  (Laws  of  1857,  chap.  569,  §§  24,  25 ;  Laws  of  1860, 
chap.  259,  §  67;  Laws  of  1868,  chap.  535,  §  2;  Laws  of  1870, 
chap.  137,  §  66 ;  id.,  chap.  383.) 

Chwrles  F.  MacLeam  for  respondents.  This  court  cannot 
review  the  legislation  of  the  board  of  police  on  a  common-law 
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writ  of  ma/ndarmbs.  {People^  ex  rd.  Smage^  v.  B'd  of  Healthy 
12  Abb.  Pr.  88.)  If  the  board  of  police  had  uo  power  to  pass 
the  resolation  complained  of,  it  has  no  legal  existence,  and  the 
remedy  for  the  consequences  thereof  is  then  by  action.  {^Peo- 
ple V.  Mayor^  etc.,  2  Hill,  9.)  The  right  of  the  relator  to  that 
which  he  demands  is  in  doubt,  and  a  vhomda/mus^  therefore,  will 
not  be  granted.  {People^  ex  rel.  Perkms^  v.  Hawkins^  46  N.  Y. 
9.)  Plenary  discretion  over  the  fund,  both  as  to  pensions  and 
pensioners,  was  given  to  the  board  by  the  act  of  1871,  and  this 
court  cannot  interfere  with  the  exercise  of  that  discretion. 
{People^  ex  rel.  Clapp^  v.  B^d  of  Police^  12  N.  Y.  Sup.  Ct. 
457.)  The  relator,  having  accepted  his  pension,  must  be  held 
to  have  had  notice  of  all  the  provisions  of  the  act,  including  the 
one  that  neither  his  pension,  nor  the  payment  of  it,  should  be 
chargeable  as  matter  of  right  upon  the  fund.  {Baker  v.  City 
of  Utica,  19  N.  Y.  326 ;  Laws  of  1871,  chap.  126,  §  5.) 

Finch,  J.  The  right  of  the  relator  is  the  logical  result  of 
three  propositions  which  sustain  his  claim  if  they  interpret  the 
statute  provisions  correctly.  Two  of  these  propositions  are 
possibly  sound,  but  the  third,  upon  which  the  whole  contention 
hinges,  is  in  our  opinion  erroneous.  That  the  "  police  life 
insurance  fund  "  belongs  to  the  State ;  that  it  is  accumulated 
by  legislative  power  and  authority  from  taxes  or  assessments 
imposed  upon  officers,  and  from  abandoned  and  unclaimed 
property  which  would  otherwise  revert  to  the  sovereign  ;  and 
that  the  State,  therefore,  is  the  grantor  of  the  fund  or  its  in- 
come to  those  who  are  the  beneficiaries,  —  is  the  substance  of 
the  relator's  first  proposition,  and  may  be  conceded.  That  the 
defendants,  in  their  official  capacity  as  '^  police  commissioners 
of  the  city,"  are  the  trustees  of  the  fund,  with  {)ower  of 
management,  and  authorized  to  select  and  designate  the  bene- 
ficiaries under  the  restrictions  and  conditions  imposed  by  the 
statute,  which  is  their  power  of  attorney,  is  the  relator's  second 
proposition,  and  may  also  be  conceded.  But  that,  when  they 
have  once  determined  the  facts,  and  designated,  in  the  manner 
provided  by  the  statute,  an  individual  as  such  beneficiary,  and 
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fixed  the  amount  of  tho  pension,  their  power  is  spent  and  the 
beneficiary  holds  under  a  grant  from  the  State  and  not  depend- 
ent upon  the  discretion  of  the  trustees ;  this,  which  is  the 
relator's  final  proposition,  and  discloses  the  pith  of  the  contro- 
versy, we  cannot  admit. 

Reasoning  from  the  character  of  the  fund  as  in  the  nature 
of  a  charity,  although  that  is  not  to  be  said  without  some  seri- 
ous qualification,  and  from  the  changeable  and  uncertain  sources 
of  supply  from  which  it  is  fed,  we  should  expect  to  find 
the  discretion  of  the  chosen  trustees  broad  enough  to  reach 
emergencies  naturally  to  be  expected,  and  unfettered  by  claims 
upon  the  fund  fastened  by  vested  rights  and  mandatory  pro- 
visions. Such  discretion  is  conferred  by  the  act  of  1871. 
(Chap.  126,  §  5.)  The  section  referred  to  contains  a  double 
provision.  As  to  members  of  the  police  force,  and  their  wid- 
ows and  children  for  whom  pensions  are  provided  by  a 
previous  section  (§  4),  it  specifically  enacts  that  "  the  board  of 
police  may,  in  its  discretion,  at  any  time  "  order  such  pension, 
or  any  part  thereof,  to  cease.  Then  follows  a  general  and 
broad  provision  that  nothing  in  the  act  itself,  or  in  any  other 
act,  "  shall  render  the  granting  or  payment  of  any  pension 
obligatory  upon  the  board  of  police,  or  board  of  trustees,  as 
chargeable  as  matter  of  right  upon  said  police  life  insurance 
fund."  Section  6,  which  follows,  gives  authority  to  the  board 
of  police  to  dismiss  from  office  ^'  any  captain,  sergeant,  clerk, 
or  surgeon  "  and  place  him  on  the  pension-roll  for  an  amount 
equal  to  half-pay.  The  relator  contends  that  the  words  "  grant- 
ing or  payment "  mean  one  and  the  same  thing  and  not  two 
different  things.  On  the  contrary,  we  think  tho  evident  mean- 
ing of  the  legislature  was  that  no  pension,  whether  to  mem- 
bers of  fhe  force  or  dismissed  officers,  should  at  any  time  or  in 
any  manner  be  chargeable  upon  the  fund  as  matter  of  right ; 
and  that  both  the  original  "  granting  "  of  the  pension,  and  its 
after  "payment"  should  rest  in  the  wise  discretion  of  the 
trustees.  They  could  all  the  time  know  the  condition  of  the 
fund,  and  pay  it  out  where  most  needed  and  to  the  most  deserv- 
ing, and  purposely  the  entire  matter  was  put  within  their  con- 
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trol.  We  can  see  no  reason  why  the  legislature  should  have 
intended  to  discriminate  in  favor  of  the  retired  officer,  and 
against  the  maimed  or  disabled  member,  or  the  widow  or  chil- 
dren of  one  killed  in  the  service.  It  is  conceded  that  they  have 
no  right  as  against  the  fund,  and  are  subject  wholly  to  the  dis- 
cretion of  the  board.  "We  discover  no  reason  why  the  pension 
of  the  retired  officer  should  have  any  firmer  hold  upon  the 
fund.  In  the  construction  of  a  statute,  effect  must  be  given,  if 
possible,  to  all  of  the  language  employed.  {People  v.  JHoGlomy 
91  N.  Y,  250.)  We  ought  not  to  treat  the  word  "  payment'* 
as  synonymous  with  "  gmnting  "  and  so  superfluous,  where  it 
has  in  the  frame  of  the  law  its  own  pertinent  application.  It 
is  said,  however,  that  the  final  clause  of  section  5  is  super- 
fluous in  its  application  to  the  pensions  named  in  section  4, 
because  as  to  them  there  was  already  a  provision  permitting 
the  discontinuance  of  a  pension.  That  provision,  however, 
said  nothing  as  to  the  original  grant  and  the  discretion  of  the 
board  in  that  respect,  and  upon  that  the  final  clause  could  oper- 
ate, while  as  to  other  cases  it  affected  both  the  original  grant 
of  the  pension  and  its  payment  thereafter.  We  think  the 
application  for  a  rnxmdwmua  was  properly  denied. 

The  order  of  the  General  Term  should  be  affirmed,  with 
costs. 

All  concur. 

Order  affirmed. 


William  Gibson,  Respondent,  v.  Thomas  Lenaite  et  al.,  Ap-    m  anl 

pellants.  j^g^j 

Under  the  Mecbanics'  lien  Law  for  the  city  of  New  Tork  (Chap.  879,  Laws 
of  1875)  a  Bub-oontractor  or  material-man  can  acquire  a  lien  onlj  to  the 
extent  of  the  sum  dae  from  the  owner  to  the  contractor  at  the  time  of 
filing  the  lien. 

If  the  owner  has  prior  to  that  time  at  the  request  of  the  contractor  as- 
snmed  an  obligiition  to  pay  another  sub-contractor  or  material-man,  to 
the  extent  of  such  obligation,  it  constitutes  a  payment. 
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Where,  therefore,  the  owner  has  prior  to  the  filing  of  a  lien  accepted  orders 
drawn  upon  him  by  the  contractor,  in  favor  of  other  sab-contractors  or  ma- 
terial-men, and  the  contractor  has  thereupon  receipted  as  for  so  mach 
payment,  to  the  full  amount  of  his  remaining  liability  upon  the  contract, 
no  lien  is  acquired. 

It  seems  that  such  an  order  and  its  acceptance  operates  as  an  equitable  as- 
signment of  so  much  of  the  liability  as  is  required  to  satisfy  the  order, 
and  the  owner's  liability  to  the  contractor  ceases  to  that  extent. 

An  extension  of  time  for  payment  agreed  upon  between  the  owner  and  the 
payee  does  not  affect  the  character  of  the  order  or  its  effect  as  payment. 

60  also  if  the  liability  of  the  owner  is  assumed  at  his  request  and  for  his 
benefit  by  a  third  person,  and  this  is  accepted*  as  payment  by  the  con- 
tractor, BO  far  as  subsequent  liens  are  concerned,  it  is  payment, 

(Argued  November  19,  1888  ;  dedded  Noyember  27,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas,  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  the  first  Monday  of  January, 
1882,  which  modified,  and  affirmed  as  modified,  a  judgment 
entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Joshua  M.  Van  Gott  for  appellants.  The  referee's  conclu- 
sion of  law,  that  the  acceptances  did  not  constitute  a  payment  un- 
til they  were  "  actually  paid,"  was  erroneous.  {Post  v.  Camphell^ 
83  N.  T.  279,  284;  Payne  v.  Wilson,  74  id.  848,  355-6; 
Ora/ne  v.  Oenin,  60  id.  127, 131 ;  Southard  v.  Walsh,  77  id.  302, 
303.)  The  effect  of  an  order  drawn  by  the  contractor  in  favor 
of  a  sub-contractor  upon  the  owners,  and  accepted  by  the  latter, 
was  an  equitable  assignment  of  so  much  of  the  contract  moneys 
as  would  cover  the  order.  {Stone  Dressing  Co,  v.  St.  James^ 
Churchy  61  Barb.  489 ;  jRisley  v.  Bank,  83  N.  Y.  318 ;  People, 
ex  rd.  Dam,nat,  v.  Compi/roller,  77  id.  45 ;  Shuttleworthy  v. 
Bruce,  7  Eobt.  160  ;  Muir  v.  Schenck,  3  Hill,  228,  238 ;  Wells 
V.  WUliajns,  39  Barb.  567 ;  Lowrey  v.  Stewa/rd,  25  N.  Y.  239 ; 
Morton  v.  Naylor,  1  Hill,  583;  Fidd  v.  Mayor,  etc,,  2  Seld. 
179.)  By  the  giving  and  acceptance  of  the  orders,  the  con- 
tractors ^0  ta/nto  lost  their  right  of  recourse  against  the  owners. 
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and  the  owners  incurred  an  absolute  liability  to  the  payees. 
(1  Parsons  on  Contracts,  221;  Chitty  on  Contracts  [10th  Am.  ed.], 
146 ;  1  Addison  on  Contracts,  §  874.) 

Samuel  Hand  for  respondents.  Defendants,  Lenane,  cannot 
dednct  the  amount  of  the  orders.  (Laws  of  1875,  p.  436,  §  1 ; 
Post  V.  CampbeU,  83  N.  Y.  282.)  The  whole  policy  of  the  lien 
law  is  to  protect  the  sub-contractor  and  to  prevent  collusion  or 
departure  from  the  terms  or  manner  of  payment  provided  by 
contract,  and  the  equities  of  the  lienor  are  always  recognized  as 
superior  to  those  of  the  owner.    {Devlin  v.  Mack^  2  Daly,  94.) 

RuGER,  Oh.  J.  The  plaintiflE  by  this  action  seeks  to  foreclose 
a  mechanic's  lien,  arising  under  chapter  379  of  the  Laws  of  1875, 
upon  premises  situated  in  the  city  of  New  York,  belonging  to 
Patrick  and  Thomas  Lenane,  and  which  lien  was  claimed  to 
have  been  perfected  by  the  filing  of  the  proper  papers  therefor, 
on  the  8d  day  of  October,  1879. 

The  owners,  and  Smith  &  McKenzie,  original  contractors, 
and  William  Hall  &  Sons,  prior  lienors,  were  each  made  parties 
defendant  to  the  foreclosure. 

This  lien  was  claimed  to  exist  for  the  price  of  labor  and  ma- 
terials furnished  to  Smith  &  McKenzie  by  the  plaintiff,  in  the 
erection.of  two  houses  on  said  premises,  under  a  building  con- 
tract between  the  owners  and  contractors. 

On  the  trial  it  appeared  that  William  Hall  &  Sons  had  also 
filed  the  necessary  papers  to  create  a  lien  upon  said  premises, 
as  of  the  date  of  September  30,  1879,  upon  a  claim  for  supplies 
furnished  to  the  said  contractors.  Smith  &  McKenzie,  to  be 
used  in  the  building  of  said  houses. 

Upon  the  f oi-edosure  of  these  liens  the  defendants,  Lenanes, 
answered  that  they  had  paid  the  said  Smith  &  McKenzie  the 
full  consideration  for  the  building  of  said  houses  previous  to  the 
date  of  the  filing  of  the  attempted  liens. 

It  was  stipulated  that  the  only  question  to  be  raised  on  the 
appeal  was  whether  such  payments  had  been  made  by  the 
defendants,  Lenanes,  to  the  contractors,  Smith  &  McKenzie,  as 
SiCKELs  — Vol.  XLIX.        24 
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precluded  the  plaintiff  or  William  Hall  &  Sons  from  acquiring 
liens  under  the  statute. 

The  finding  of  the  referee  states  that  on  the  30th  day  of  Sep- 
tember, the  date  of  the  filing  of  the  first  lien  herein,  there  was 
due  to  Smith  &  McKenzie  from  the  Lenanes,  upon  said  contract, 
the  sum  of  about  $1,100.  This  result  was  reached  by  holding 
as  a  question  of  law,  that  the  said  Lenanes  were  not  entitled  to 
credit  for  the  amount  of  several  orders  drawn  upon  said  owners 
by  Smith  &  McKenzie,  in  favor  of  parties  furnishing  labor  and 
materials  under  said  contract,  and  which  had  been,  previous  to 
the  filing  of  any  liens,  duly  accepted  by  them  payable  at  a 
future  date,  and  amounting  in  the  aggregate  to  nearly  $2,000. 

We  think  the  referee  erred  in  excluding  the  amount  of  those 
orders  as  payments  upon  the  contract.  Their  allowance  upon 
the  contract  would  have  shown  that  the  entire  claim  of  the 
contractors  had  been  extinguished  by  payment  before  the  time 
of  the  filing  of  the  attempted  liens.  It  is  provided  by  the  statute 
in  question,  "  that  the  aggregate  amount  of  such  liens  must  not 
exceed  the  amount  which  the  owner  would  be  otherwise  liable 
to  pay  at  the  time  of  the  filing  of  the  claim.'* 

It  expressly  appears  by  the  findings  of  the  referee  that  each 
and  all  of  the  orders  were  accepted  by  the  owners,  or  by  their 
agent  on  their  behalf,  prior  to  the  date  of  the  filing  of  the  first 
lien,  and  that  all  of  said  orders  were  included  in  the.amounts 
mentioned  in  a  release  subsequently  executed  by  Smith  & 
McKenzie  to  the  Lenanes. 

We  think  that  the  acceptance  of  these  orders  by  the  Lenanes, 
or  by  their  agent  in  their  interest,  operated  as  payment  upon 
the  contract  in  question  from  the  time  of  acceptance,  and  should 
have  been  allowed  to  the  owners  as  credits  upon  the  account- 
ing between  them  and  Smith  &  McKenzie.  The  right  of  sub- 
contractors and  material-men  under  the  statute  to  establish  a 
lien  upon  the  property  of  an  owner  depends  upon  the  extent 
of  the  liability  of  such  owner  to  the  contractor  at  the  date  of 
the  filing  of  the  lien.  The  extent  to  which  such  a  party  can 
acquire  a  lien,  as  against  the  owner,  is  limited  to  the  sum  which 
the  owner  still  remains  h'able  to  pay  the  contractor  upon  the 
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contract  at  the  time  the  lien  attaches.  {Crane  v.  Genin^  60 
JNT.Y.  127.) 

If  the  owner,  at  the  request  of  the  original  contractor,  prior 
to  an  attempt  to  create  liens  by  any  one,  assumes  a  legal  obli- 
gation to  pay  snb-contractors  or  material-men  for  labor  or  ma- 
terial used  in  the  erection  of  a  building,  it  constitutes  a  valid 
payment  upon  the  contract  to  the  extent  of  such  obligation. 
{Oannaaii  v.  Mooney^  9  Daly,  218.) 

Unless  prohibited  by  the  statute,  it  is  competent  for  the 
owner  and  contractor  to  agree  upon  the  method  and  time  of 
payment  for  moneys  due  or  to  become  due  upon  a  building 
contract ;  and  when  payment  is  made  in  accordance  with  such 
agreement  it  is  binding  upon  all  parties,  unless  impeached  for 
fraud  or  collusion.  {Urcme  v.  Genin^  supra;  Payne  y.WiU 
son,  74  N.  T.  348.) 

It  is  also  entirely  competent  for  the  owner,  upon  accepting 
an  order  di'awn  upon  him  by  the  contractor,  to  make  an  ar- 
rangement with  the  payee  for  its  future  payment,  and  such 
extension  of  the  time  of  payment  between  the  owner  and 
payee  would  not  extend  the  application  of  such  acceptance  as 
payment  upon  the  original  contract. 

The  acceptance  of  the  order  by  the  owner  operates  as  an 
'equitable  assignment  of  so  much  of  the  fund  in  his  hands  as 
is  required  to  satisfy  the  order,  and  the  contractor's  interest 
therein,  thereby  ceases  to  that  extent,  whether  such  fund  ex- 
ists in  the  form  of  a  debt  or  moneys  held  for  his  use.  {Rialey  v. 
Phenix  Bank,  83  N.  Y.  318 ;  38  Am.  Kep.  421 ;  People,  ex  reL 
Dannat,  v.  Comptroller,  77  N.  T.  46.) 

If  the  fund  exists  in  the  form  of  a  debt  due  to  the  drawer 
of  the  order,  the  acceptance  thereof  by  the  debtor  operates  as 
a  novation  of  the  debt  to  the  amount  of  such  order.  (1  Par- 
sons on  Contracts,  221.) 

But  we  think  also  that  there  is  still  another  principle  upon 
which  the  owners  should  have  been  credited  with  the  amount 
of  the  orders  in  question.  The  evidence  shows  that  each  one 
of  these  orders  was,  at  the  time  of  its  acceptance,  expressly 
receipted  for  as  a  payment  upon  the  contract  by  Smith  &  Mc- 
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Kenzie.  The  assumption  of  an  absolute  obligation  by  a  debtor 
to  a  third  person,  at  the  request  of  the  creditor  and  upon  his 
agreement  that  it  shall  operate  as  a  payment  upon  the  debt, 
extinguishes  the  liability  of  the  debtor  upon  the  original  de- 
mand to  the  amount  of  the  obligation  assumed.  {Southard  v. 
Walsh,  m  N.  Y.  301.) 

It  is  entirely  immaterial  when  such  obligation  becomes  pay- 
able, provided  the  owner,  or  any  one  in  his  behalf,  has  become 
unconditionally  bound  to  pay  it,  and  it  has  been  accepted  as  a 
payment  by  the  several  parties  interested  therein.  This  would 
be  so,  even  if  the  obligation  incurred  were  the  note  of  the 
debtor  alone,  but  it  is  more  especially  so  where  the  obligation 
of  a  third  party  is  transferred  by  the  debtor  to  the  creditor, 
and  received  by  him  in  payment  of  his  demand. 

So  far  as  this  question  is  concerned,  it  makes  but  little  dif- 
ference wliat  character  is  assigned  to  McArdle,  the  person  by 
whom  the  obligation  was  incurred ;  whether  he  be  regarded  as 
the  agent  of  the  owners,  or  as  a  stranger  to  the  transaction.  If 
the  liability  is  assumed  by  a  third  person,  at  the  request  of,  and 
for  the  benefit  of  the  owner,  and  is  accepted  as  payment  by  the 
parties,  the  same  result  would  follow  as  though  the  owner  had 
assumed  the  obligation  primarily. 

It  also  appeared  that  one  of  the  orders,  which  was  denied 
application  as  a  payment  by  the  referee,  consisted  of  an  origi- 
nal liability  for  $549.50,  assumed  on  the  28th  day  of  August, 
1879,  by  the  agent  of  the  Lenanes  to  the  defendants,  William 
Hall  &  Sons,  for  the  purchase  of  materials  to  be  used  in  the 
buildings  in  question,  at  the  joint  request  of  the  contractors 
and  William  Hall  &  Sons.  The  agent  of  the  Lenanes,  at  the 
time  of  assuming  this  liability,  agreed  with  William  Hall  & 
Sons  that  they  would  pay  the  amount  thereof  at  a  subsequent 
time,  and  actually  did  pay  it  on  the  10th  day  of  October  there- 
after. The  amount  of  this  order  exceeded  the  sum  of  the  lien 
which  was  awarded  below  to  the  defendants,  William  Hall  & 
Sons,  and  the  right  of  the  owners  to  its  allowance  as  a  pay- 
ment, so  far  as  the  Halls  were  concerned,  was  unquestionable. 
{Post  V.  CampbeU,  83  N.  Y.  279.) 
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The  application  of  these  principles  to  the  case  in  hand  leads 
to  the  conclusion  that  there  was  nothing  owing  by  the  defend- 
ants, the  owners,  to  Smith  &  IfcKenzie  at  the  date  of  the 
filing  of  either  of  the  liens  in  question,  and  nothing  upon 
which  the  attempted  liens  could  take  efiect 

The  judgment  of  the  General  Terfn,  and  that  entered  upon 
the  report  of  the  referee,  should  be  reversed ;  and  the  referee 
having  found  the  facts  which  entitle  the  defendants  to  a  judg- 
ment, judgment  is,  therefore,  ordered  for  the  defendants,  the 
owners. 

All  concur ;  Andrews,  J.,  concurring  in  result. 

Judgment  accordingly. 


Thomas  Simpson,  Jr.,  Appellant,  v.  Euphemia  P.  Del  Hoyo, 
Impleaded,  etc.,  Kespondent. 

As  against  a  parchaser  in  good  faith  and  for  valne  of  a  mortgage  upon  land^ 
executed  by  one  in  possession  of  and  holding  the  legal  title  to  the  land, 
the  grantor  of  the  mortgagor  is  estopped  from  claiming  that  the  convey, 
ance  was  induced  by  fraud  on  the  part  of  the  latter. 

Although  the  mortgage  may  have  been  assigned  successively  to  several 
participants  in  the  fraud  or  mala  flde  purchasers,  having  reached  the 
hands  of  a  bona  flde  purchaser  for  value,  the  rights  and  equities  of  the 
defranded  grantor  are  cut  off. 

The  rule  that  the  purchaser  of  a  non-negotiable  chose  in  action  takes  it 
subject  to  all  the  equities  existing  between  the  original  parties,  and  to 
all  the  latent  equities  of  third  persons  does  not  apply. 

In  such  a  case,  however,  the  fraud  being  established,  the  burden  is  upon 
the  holder  of  the  mortgage,  of  proving  both  that  he  purchased  for  value 
and  in  good  faith. 

In  an  action  to  foreclose  such  a  mortgage  it  appeared  that  the  land  had  been 
reoonveyed  to  the  original  owner  by  the  fraudulent  purchaser  and  that 
the  former  had  after  the  reconveyance,  and  in  ignorance  of  the  plaintifiPs 
mortgage,  made  payments  upon  a  mortgage  which  was  a  lien  upon  the 
premises  at  the  time  of  the  conveyance  by  her.  HM,  that  she  was  en- 
titled to  be  subrogated  to  an  interest  in  the  prior  mortgage  equal  to  the 
soma  so  paid. 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt,  in  the  first  judicial  department,  entered  upon  an  order 
made  February  3,  1882,  which  affirmed  a  judgment  in  favor 
of  defendant,  Del  Hoyo,  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

This  action  was  brought  to  foreclose  a  mortgage  executed 
by  the  defendant  l^sa  Lowenstein  to  Henry  Lowenstein,  and 
by  him  assigned  to  plaintiflE. 

The  material  facts  are  stated  in  the  opinion. 

Ahram  Kling  for  appellant.  The  right  of  the  plaintiff  to 
recover  in  this  action  does  not  depend  upon  the  actual  title  or 
authority  of  Bosa  H.  Lowenstein,  with  whom  he  dealt,  but 
rests  upon  the  acts  of  the  defendant  Del  Hoyo  in  clothing  her 
grantee  with  the  apparent  ownership  of  the  property,  and  right 
of  disposition,  which  precludes  her  from  disputing  the  title  or 
authority  she  has  apparently  conferred.  {McNeil  v.  Seventh 
Nat,  B%  46  N.  T.  335  ;•  Moore  v.  Metropolitan  Nat.  Rlc, 
55  id.  41 ;  DiOaye  v.  Comineroial  B'k,  51  id  345 ;  N.  T.  <j&  N. 
H,  B.  B.  V.  Schuyler,  34  id.  60;  People  v.  Bk  of  North 
America,  75  id.  549 ;  First  Nat.  B'k  v.  Stiles,  22  Hun,  345 ; 
Fitzgerald  v.  Fuller ,  19  id.  180 ;  CaldwM  v.  BarUeU,  3  Duer, 
341 ;  Keyser  v.  Harheck,  id.  371 ;  Zink  v.  People,  77  N.  T. 
114.)  Where  property  is  obtained  by  fraud  the  owner  has  no 
remedy  against  a  honafide  purchaser  of  the  same.  {Bassett  v. 
Spoffcyrd,  45  N.  Y.  392;  Zink  v.  PeopU,  77  id.  121.)  An 
assignee  of  a  mortgage  takes  the  same  subject  to  the 
equities  of  third  persons,  except  '^vhere  such  person,  by  reason 
of  his  act,  has  misled  the  assignee,  when  an  estoppel  will 
operate  against  the  party  whose  act  created  it.  {Moore  v. 
Metropolitan  Bk,  55  N.  Y.  41 ;  McNeil  v.  FouHh  Nat.  Bk, 
46  id.  325  ;  Green  v.  Wwmick,  64  id.  220,  224.)  The  plaintiff 
is  protected  by  the  Recording  Acts,  being  a  purchaser  in  good 
faith  for  a  valuable  consideration.  (2  R  S.  [6th  ed.]  1138, 
§  1 ;  Decker  v.  Boice,  83  K  Y.  215 ;  Page  v.  Waring,  76  id. 
469 ;  Acery.  WestcoU,  46  id.  384;  Stuyvesant  v.  Ball,  2  Barb. 
Ch.  151 ;  Ball  v.  Nelsofi,  23  Barb.  88 ;  Viele  v.  Wilson,  82 
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N.  Y.  32 ;  Williamson  v.  Brovm^  15  id.  354 ;  CarrvphdL  v. 
Tedder,  1  Abb.  Ct.  App.  295 ;  Gage,  v.  Wcmng,  76  N.  T. 
469;  Pwdy  v.  Mitchell,  42  id.  334;  3  Washburn  on  Real 
Property,  283;  Gerard  on  Titles  [2d  ed.],  592.)  A  party 
who  can  call  a  competent  witness  cannot  give  evidence  of  his 
declarations.  (Budd  v.  Dana,  12  Wend.  142.)  In  no 
event  cQiild  the  declarations  of  Lowenstein,  as  the  former 
assignor  of  the  plaintiff,  be  admitted  in  evidence  to  attack  the 
assignment  or  mortgage  as  against  the  plaintiff,  who  is  a  sub- 
sequent purchaser  for  value.  {Paige  v.  Ga^in,  7  Hill,  361 ; 
Boot/i  V.  Swezy,  8  N.  Y.  276;  Tousley  v.  Barry,  16  id.  497; 
Earle  v.  Clute,  2  Abb.  Ct.  App.  1 ;  BvUis  v.  MontgoDiery,  50 
N.  Y.  352;  Foot  v.  Beecher,  7  Abb.  N.  0.  358.) 

John  M.  Bowers  for  respondent.  Plaintiff,  being  the  inno- 
cent assignee  for  value  of  Henry  M.  Tjowenstein,  takes  subject 
to  all  the  equities  between  the  defendant  and  Henry  M. 
Lowenstein.  {Bush  v.  Lathrqp,  22  N.  Y.  535  ;  Trustees  of 
Union  College  v.  Wheeler,  61  id.  88,  105,  115 ;  Westfall  v. 
Jones,  23  Barb.  9,  11.)  A  mortgage  under  our  laws  is  a  mere 
chose  in  action,  and  aside  from  the  force  of  \he  recording 
statute,  an  assignee  thereof,  so  f Ar  as  concerns  his  right  as  such 
to  enforce  the  same,  must  be  treated  like  the  assignee  of  any 
other  chose  in  action,  {Ingraham  v.  Disborough,  47  N.  Y. 
421 ;  Ore&n  v.  Wai^ick,  64  id.  220 ;  Reid  v.  Sjprague,  72  id. 
457;  WesfbrooTt  v.  Gleason,  79  id.  23,  29.)  Plaintiff,  standing 
as  he  does  in  the  shoes  of  Henry  M.  Lowenstein,  is  not  in 
a  position  to  claim  an  estoppel,  and  must  abide  by  the  result  of 
the  wrongful  act  of  his  assignor.  {McNeil  v.  Tenth  Nat.  B*k, 
46  N.  Y.  335 ;  Mo(yre  v.  Metropolitan  Nat.  B%  55  id.  41 ; 
Davis  V.  Beckstein,  69  id.  440-442.)  As  the '  mortgage  was 
taken  as  collateral  to  another  and  pre-existing  debt,  all  equities 
between  all  parties  interested  were  opened.  (Pho&nix  Ins.  Go. 
V.  Ghv/rch,  81  N.  Y.  221.)  Defendant  having,  in  ignorance  of 
the  alleged  lien  of  the  plaintiff's  mortgage,  paid  on  account  of 
a  prior  mortgage  large  sums  for  principal,  interest,  costs  of  fore- 
closure, and  taxes,  in  the  event  the  plaintiff  had  established  his 
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mortgage,  was  entitled  to  have  these  sums  reinstated  as  prior 
liens  thereto.  {Barnes  v.  Matty  64  N.  Y.  397 ;  Cfreen  v.  Mil^ 
hank,  3  Abb.  N.  0. 188 ;  SneUvng  v.  Mclntyre,  6  id.  469.)  The 
utmost  the  appellant  can  claim  is  that  the  record  of  his  assign- 
ment was  a  conveyance  and  protected  him  against  any  other  un- 
recorded conveyance.  {Greene  v.  Wamicky  64 N.  T.  220 ;  Crane 
V.  Turnery  67  id.  437;  Decker  v.  Boicty  83  id.  215,  219.)  Evi- 
dence as  to  whether  plaintiff  was  a  bona  fide  purchaser  was 
material  and  proper.  {Crary  v.  Spragv^y  12  Wend.  41 ;  Cuyler 
V.  McCartney y  40  K.  T.  221 ;  Dewey  v.  M(yyery  72  id.  70-80.) 

Eabl,  J.  In  October,  1877,  Mrs.  Del  Hoyo,  being  the  owner 
of  certain  real  estate  in  the  city  of  New  York,  was  induced,  by 
false  pretenses  and  fraudulent  representations  of  Henry  M. 
Lowenstein,  to  convey  such  real  estate  to  his  daughter,  Rosa  H. 
Lowenstein.  Thereafter  she,  upon  some  alleged  consideration 
passing  to  her  from  her  father,  executed  to  him  a  mortgage 
upon  the  same  real  estate  to  secure  the  payment  of  $1,000, 
which  was  collateral  security  for  the  payment  of  her  bond  for 
the  same  amount.  Subsequently  he  assigned  the  bond  and 
mortgage  to  this  plaintiff,  who,  as  we  must  assume  upon  this 
appeal,  paid  value  for  the  same,  acting  in  good  faith,  with  no 
knowledge  whatever  of  the  fraud  committed  upon  Mrs.  Del 
Hoyo,  or  of  her  equities.  Subsequently  to  the  execution  and 
assignment  of  the  mortgage.  Miss  Lowenstein  reconveyed  the 
land  to  Mrs.  Del  Hoyo.  This  action  was  to  foreclose  the  mort- 
gage ;  and  Mrs.  Del  Hoyo  in  her  answer  alleged  the  fraud  per- 
petrated upon  her  by  Lowenstein  as  a  defense  to  the  action. 

It  must  be  conceded  that  if  Lowenstein  himself  had  con- 
tinued to  hold  the  mortgage,  and  were  plaintiff  in  this  action, 
attempting  to  foreclose  the  same,  Mrs.  Del  Hoyo  would  have 
a  good  defense ;  and  her  defense  has  thus  far  been  sustained 
upon  the  ground  that  the  plaintiff  as  assignee  could  have  no 
better  right  or  position  as  against  her  than  Lowenstein,  the 
assignor,  could  have  had.  The  courts  below  applied  to  this  case 
the  familiar  rule  that  the  purchaser  of  a  non-negotiable  chose 
in  action  takes  it  subject  to  all  the  equities  existing  between 
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the  original  parties  thereto,  not  only,  but  to  all  the  latent  equities 
of  third  persons.  "The  general  mle  of  law,  as  thus  stated,  has 
been  many  times  announced  in  the  decisions  of  this  court  and 
cannot  be  disputed.  But  it  has  its  exceptions,  and  we  do  not 
think  it  is  applicable  to  this  case. 

Mrs.  Del  Hoyo  conveyed  the  real  estate  to  Miss  Lowenatein 
by  an  absolute  deed  with  full  covenants,  thus  conferring  upon 
her  the  apparent  title  and  ownership  of  the  property,  and  un- 
der that  conveyance  she  took  possession  of  the  property,  and 
was  in  the  possession  .thereof  at  the  time  of  the  execution  of 
the  mortgage,  and  of  its  assignment  to  the  plaintiflE.  Mrs.  Del 
Hoyo  thus  clothed  her  grantee  with  the  apparent  right  to  deal 
with  the  property  as  owner.  She  could  have  convej^ed  the 
property  to  a  honafide  purchaser,  and  he  would  have  taken  a 
title,  good  as  against  her  and  against  her  grantor,  Mrs.  Del  Hoyo. 

When  real  or  personal  property  is  obtained  from  one  by 
fraud  upon  the  purchase  thereof,  and  the  vendor  thus  intention- 
ally parts  with  the  title,  the  vendee  can  always,  by  a  sale  to  a 
hona  fide  purchaser  for  value,  give  a  title  good  as  against  the 
vendor.  If  Miss  Lowensteiu  could  give  a  conveyance,  good 
as  against  her  grantor,  she  could  execute  a  mortgage  to  one 
parting  with  value,  and  taking  it  in  good  faith,  which  would 
be  equally  effectual,  as  she  could  have  done  if  the  property  had 
been  personal  instead  of  real.  So  if  this  mortgage  to  her  father 
liad  been  taken  by  him  for  value,  and  in  good  faith,  he  cotild 
have  enforced  the  same  against  the  land. 

The  assignee  of  the  mortgage  holds  under  Miss  Lowenstein. 
He  took  it  on  the  faith  that  she,  as  the  apparent  owner  of 
the  real  estate,  had  the  right  to  execute  it.  When  he  took  it 
he  could  inquire  of  her  whetlier  it  was  valid  and  effectual,  she 
at  the  time  having  the  legal  title  to  the  land  ;  and  when  his  in- 
quiries had  extended  thus  far  he  was  bound  to  go  no  further. 

It  would  lead  to  great  inconvenience  and  great  insecurity,  if 
persons  taking  or  purchasing  mortgages  were  obliged  to  go 
back  of  tlic  mortgagor  who  owned  the  land  and  had  the  record 
title  tliereto,  and  at  their  peril  ascertain  whether  any  fraud  had 
been  perpetrated  upon  some  prior  owner  of  the  land. 
SicKELs  —  Vol.  XLIX.        25 
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This  mortgage  was  not  purchased  on  the  faith  or  credit  of 
the  assignor.  He  did  not  even  guarantee  the  payment  of  the 
same,  but  it  was  bougiit  on  the  faith  and  credit  of  the  mort- 
gagor's title.  In  such  a  case,  as  against  the  plaintiff,  an  innocent 
bona  fide  purcliaser  of  the  mortgiige,  Mrs.  Del  Hoyois  estopped 
from  denying  the  title  of  her  grantee,  and  her  right  to  deal 
with  the  property  as  owner.  For  this  conclusion  the  cases  of 
McNeil  V.  Tenth  National  Bank  (46  K  Y.  335 ;  7  Am. 
Rep.  341),  Moors  v.  Metropolitan  National  Bank  (55  N.  Y. 
41 ;  14  Am.  Rep.  173)  and  Gre^ene  v.  Wartiick  (64  N.  Y.  220), 
furnish  ample  authority. 

But  without  invoking  the  ride  of  law  announced  in  the  cases 
cited,  there  is  another  ground  upou  which  our  decision  may 
rest.  It  is  a  familiar  rule  of  law  that  a  fraudulent  purchaser 
of  real  or  personal  property  obtains  the  legal  title  to  the  prop- 
erty purchased,  and  that  he  may  convey  a  good  title  to  any  bona 
fide  purchaser  from  him  for  value.  He  may  not  only  convey 
the  property,  but  he  may  deal  with  it  as  owner,  and  may  mort- 
gage it ;  and  whoever  purchases  the  pix)perty  or  takes  a  mort- 
gage thereon  from  him  or  under  him,  in  good  faith,  for  value, 
ordeals  with  him  in  good  faith  in  reference  thereto  will  be  pro- 
tected against  tlie  claims  of  the  defrauded  vendor.  The  real 
estate  may  be  conveyed,  or  a  mortgage  thereon  may  be  assigned 
to  several  successive  participants  in  the  fraud,  or  several  success- 
\ve*mMafide  purchasers.  But  the  moment  the  real  estate  or 
the  mortgage  reaches  the  hands  of  a  bona  fide  purchaser  for 
value,  the  rights  and  equities  of  the  defrauded  owner  are  cut 
off.  {Bump^is  V.  Plainer^  1  Johns.  Ch.  213;  Demarest  \\ 
Wynkoop,  3  id.  129;  Griffith  v.  Griffith,  9  Paige,  315  ;  Smart 
V.  Bementy  4  Abb.  Ct.  App.  Dec.  253 ;  Paddon  v.  Taylor, 
44  N.  Y.  371.) 

The  trial  judge  held  that  it  was  immaterial  to  determine 
whether  or  not  the  plaintiff  was  an  innocent  purchaser  of  the 
mortgage  for  value.  In  this,  as  we  have  seen,  lie  erred.  Upon 
the  new  trial,  the  fraud  being  established,  it  will  be  incumbent 
upon  the  plaintiff  to  show  satisfactorily  how  he  came  by  the 
mortgage,  and  that  he  took  the  same  for  value  ;  and,  in  order 
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to  give  him  the  protection  of  the  principles  of  law  we  lay  down, 
the  coai-t  must  find,  not  only  that  he  purchased  the  mortgage 
for  value,  but  that  he  purchased  it  innocently  and  in  good 
faith. 

Mrs.  Del  Hoyo  claims  a  right  to  be  subrogated  to  an  interest 
in  a  mortgage  for  $10,000,  which  was  a  lien  upon  the  real  estate 
at  the  time  of  the  conveyance  by  her  and  until  after  the  re- 
conveyance to  her,  for  the  amounts  paid  by  her  upon  that  mort- 
gage in  ignorance  of  plaintiffs  mortgage.  This  claim  is,  upon 
tlie  facts  found  by  the  court,  well  founded,  and  may  be  allowed 
and  adjusted  upon  the  new  trial,  in  case  she  fails  entirely  to 
defeat  plaintiff's  mortgage.  {Ba7*ne8  v.  Mott^  64  N.  Y.  397 ; 
21  Am.  Rep.  625;  Green  v.  Milhanlc,  3  Abb.  N.  C.  138; 
SneUiiig  v.  Mclntyre^  6  id.  469.) 

Mrs.  Del  Hoyo  seems  to  have  been  greatly  wronged,  and 
should  have  all  the  relief  any  nile  of  law  can  give  her  without 
violating  the  rights  of  any  other  person  equally  innocent  with 
her. 

The  judgment  should  be  reversed  and  new  trial  granted, 
costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


Michael  H.  Hagerty  et  al.,  Appellants,  v.  Benjamin  Andrews 
et  al.,  Respondents. 

The  court  has  no  power,  on  motion  of  a  partj  defendant,  to  strike  out  all 
the  allegations  of  the  complaint  referring  to  himself,  simply  because  they 
are  irrelevant  to  an  alleged  cause  of  action  against  some  other  defendant; 
neither  the  question  as  to  whether  the  moving  party  was  properly  made 
a  defendant,  nor  the  question  as  to  wliether  the  facts  alleged  make  out  a 
good  cause  of  action  as  to  him,  can  be  raised  on  such  a  motion. 

The  power  to  strike  out,  on  motion,  averments  in  a  pleading  because  of 
irrelevancy,  applies  simply  to  such  matter  as  is  irrelevant  to  the  cause 
of  action  or  defense  attempted  to  be  stated  in  the  pleadings  against  the 
moving  party. 

(Submitted  November  SO.  1883  ;  decided  December  4,  1883.) 
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AppeTal  from  order  of  the  General  Term  of  the  City  Court 
of  Brooklyn,  made  September  5,  1883,  which  affirmed  an  order 
of  Special  Term  strikmg  out  all  the  averments  of  the  com- 
plaint relating  to  defendants  Andrews  and  Husted. 

This  action  was  brought  for  the  partition  of  certain  lands, 
owned  by  plaintiffs  and  defendant  Nichols  as  tenants  in  com- 
mon. 

The  complaint  alleged  that  defendants  Andrews  and  Ilusted 
claim  to  have  liens  upon  the  premises,  under  and  by  virtue  of 
certain  certificates  of  sale  thereof  for  the  non-payment  of  taxes. 
The  complaint  asked  for  a  determination  as  to  the  validity  of 
such  liens.  The  defendant  Nichols  averred  in  his  answer  that 
the  alleged  liens  are  null  and  void,  because  the  proceedings 
were  not  in  conformity  with  the  requirements  of  the  statute. 
The  motion  to  strike  out  these  allegations  was  based  on  the 
ground  that  the  certificates  are  not  liens  and  do  not  constitute 
an  interest  in  the  lands ;  that  the  validity  thereof  cannot  be 
determined  in  this  action,  and  that  said  allegations  are  irrele- 
vant. 

John  T.  Barnard  for  appellants.  In  partition  under  the 
Revised  Statutes,  creditors  having  specific  liens  upon  an  un- 
divided share  of  the  premises  sought  to  be  partitioned  could 
be  made  parties,  and  persons  holding  general  liens  or  incum- 
brances be  brought  in  by  notice,,  so  as  to  bind  them  by  the  sale. 
(2  R  S.  318,  §§  10,  49, 43.)  The  plaintiff  may  at  his  election, 
among  other  things,  make  a  person  having  a  lien  or  interest 
which  attaches  to  the  entire  property,  a  defendant  in  the 
action.  (Code  of  Civ.  Pro.,  §  1539.)  The  title  or  intei^t  of 
any  defendant,  as  stated  in  the  complaint,  may  be  controverted 
in  his  answer  or  the  answer  of  any  other  defendant,  and  the 
issues  so  joined  must  be  tried  and  determined  in  the  action. 
(Code  of  Civ.  Pro.,  §  1543.)  If  the  persons  interested  were 
known  they  should  be  made  parties  to  the  suit  or  proceeding. 
If  not  known  and  in  being  they  should  be  made  parties  in 
effect  by  the  publication  of  the  notice  required  by  statute. 
{Mead  v.  MUcheU,  5  Abb.  Pr.  92;   8.  C,  17  N.  Y.  210; 
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Bogardus  v.  Parker^  7  How,  Pr.  305.)  A  creditor  by  an 
entire  lien  on  the  whole  premises  was  not  a  necessary  party  in 
partition,  but  jf  made  a  defendant  the  coort  could  determine 
the  amount  and  validity  of  the  lien.  {Dunhatn  v.  Minard^ 
4  Paige,  441 ;  Hoisted  v.  HaUted,  55  N.  Y.  442  ;  Tmonshmd 
V.  Towmhend,  1  Abb.  K  C.  81 ;  Mead  v.  Mitchell,  17  N.  Y. 
210 ;  Austin  v.  Alueanie^  61  id.  6,  2 1 .)  The  word  "  lien  "  in  law 
signifies  an  obligation,  tie  or  claim  annexed  to  or  attaching 
upon  any  property;  without  satisfying  which  such  property 
cannot  be  demanded  by  its  owners.  (4  Jacobs'  Law  Die,  by 
Tomlius.  159;  SUmn  v.  Waddell,  2  Sandf.  Ch.  494 ;  2  Story's 
£q.  1215,  1216.)  The  legislature  has  declared  certificates  of 
sales  for  unpaid  taxes,  assessments  and  water-rates  in  the  city 
of  Brooklyn  to  be  liens.  (Charter  of  1854,  title  5,  §  26 ; 
Laws  of  1854,  chap.  384;  Laws  of  1859,  chap.  396,  §  20; 
Crook  V.  Andrews,  40  N.  Y.  547 ;  Newell  v.  Wheeler^  48  id. 
486.)  In  this  State  statutes  must  be  read  according  to  the  most 
natural  and  obvious  import  of  the  language  without  resorting 
to  subtle  and  forced  construction  for  the  purpose  of  either 
limiting  or  extending  their  operation.  (  Waller  v.  Harris,  20 
Wend.  561 ;  17  Johns.  475  ;  13  N.  Y.  78  ;  NewM  v.  People, 

3  Seld.  97 ;  McCloskey  v.  Cromwell,  1  Kern.  593 ;  Clarkson 
V.  Hudsofi  R.  Ji.  Co.,  2  id.  894 ;  Johnson  v.  Hudson  li,  R.  Co. 
49  N.  Y.  455.)  The  inquiry  as  to  the  existence  and  amount 
of  the  lien  involves  the  further  question  of  its  validity,  if  the 
party  against  whose  share  it  is  claimed  to  exist  contests  it. 
This  could  always  be  done  in  partition.     {Dunham  v.  Minard, 

4  Paige,  441 ;  HaUted  v.  Hoisted,  55  N.  Y.  442 ;  Code  of 
Civ.  Pro.,  §§  1539,  1540,  1546.) 

John  And/rews  for  respondents.  Only  such  parties  who 
have  a  lien  or  interest  which  attaches  to  the  entire  property 
can  be  made  a  party  to  an  action  for  partition.  (Code,  §  1539.) 
The  plaintiff  having  elected  to  make  the  defendants,  Andrews 
and  Husted,  parties,  he  should  set  forth  and  establish  the 
nature  of  their  lien  in  order  that  it  may  be  charged  against  the 
premises,  or  the  interest  or  share  to  which  it  attaches.     (Code, 
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§  1540.)  The  validity  of  the  certificates  of  sales  for  taxes  could 
not  be  tried  in  this  action.  (Knap  v.  Ilungerford^  7  Hun, 
588;  Van  Sclmyver  v.  Melford,  59  N.  Y.  426 ;  Albany  City 
Savga,  Instn.  v.  Burdick^  87  id.  40.) 

ItuGEB,  Ch.  J.  The  question  attempted  to  be  raised  by  the 
respondents  in  this  proceeding  was,  whether,  upon  the  facts 
stated  in  the  complaint,  they  were  properly  made  parties  de- 
fendant in  the  action. 

The  objection  went  to  the  entire  cause  of  action,  as  stated 
against  them,  and  the  necessary  effect  of  a  decision  in  their 
favor  was  to  leave  them  in  as  parties  to  the  action,  but  with 
nothing  in  the  pleadings  to  indicate  their  connection  with  the 
subject-matter,  except  the  allegations  in  the  answer  of  tlieir 
co-defendants  George  M.  Nichols  and  Mary  Jane,  his  wife, 
alleging  the  invalidity  of  their  liens. 

It  may  well  be  doubted,  even  if  the  order  appealed  from 
should  be  allowed  to  stand,  whether  the  respondents  have  se- 
cured any  exemption  from  their  responsibility  as  defendants  in 
the  action.  It  is  quite  clear  that  under  section  15*43  of  the 
Code  of  Civil  Procedure,  they  would  still  be  obliged  to  litigate 
with  their  co-defendants,  the  Nichols,  the  validity  of  their  liens 
upon  the  premises  sought  to  be  partitioned,  notwithstanding 
the  allegations  in  the  complaint  relating  to  their  interest  in  the 
premises  had  been  struck  out  by  order  of  the  court. 

But  it  is  quite  evident  that  the  question  as  to  whether  a  per- 
son has  been  properly  made  a  party  defendant  in  an  action 
cannot  be  raised  upon  a  motion  to  strike  out  the  allegations 
in  the  complaint  referring  to  his  interest  in  such  action.  The 
Code  authorizes  the  party  aggrieved  thereby  to  move  to  strike 
out  irrelevant^  redundant  or  scandalous  matter  contained  in  a 
pleading,  but  it  is  a  new  application  of  the  privileges  conferred 
by  this  provision  to  strike  out  a  pleading  l>ecau8e  it  does  not 
state  a  good  cause  of  action  against  the  moving  party. 

Questions  as  to  the  sufficiency  of  a  pleading  in  stating  a 
cause  of  action  or  defense  against  a  party,  or  as  to  his  liability 
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upon  a  given  state  of  facts,  can  properly  be  raised  only  by  a 
demurrer  to  sucli  pleading.  When  the  pleading  contains  the 
semblance  of  a  cause  of  action  or  defense  its  sufficiency  cannot 
be  determined  upon  a  motion  to  strike  it  out  as  irrelevant  or 
redundant.    ( Walter  v.  Fowler,  85  N.  Y.  621.) 

It  cannot  be  claimed  that  the  portions  of  the  complaint  which 
were  struck  out  by  the  order  appealed  from  were  either  scanda- 
lous or  redundant ;  and  it  follows  that  if  they  are  struck  out 
at  all  it  must  be  upon  the  ground  that  tliey  are  irrelevant.  It 
would  be  confounding  the  remedies  provided  by  the  several  sec- 
tions of  the  Code,  to  hold  that  the«motion  to  strike  out  matter 
from  a  pleading  was  applicable  to  a  case  where  there  was  an 
absence  of  allegations  of  fact  sufficient  to  constitute  a  cause  of 
action  or  defense. 

The  power  given  to  a  court  to  expunge  matter  from  a  plead- 
ing, upon  motion,  for  iiTelevancy,  refers  to  such  matter  as  is 
irrelevant  to  the  cause  of  action  or  defense  attempted  to  be 
stated  in  the  pleading  against  the  party  moving  to  expunge, 
and  does  not  enable  a  party  to  strike  out  allegations  i-olating  to 
himself  because  they  are  irrelevant  to  an  alleged  cause  of  action 
against  some  other  party. 

We  are,  therefore,  of  the  opinion  that  this  appeal  does  not 
bring  up  the  question  attempted  to  be  raised,  and  which  was 
argued  before  us,  and  that  we  cannot  properly  pass  upon  that 
point. 

The  orders  of  the  General  and  Special  Terms  must,  therefore, 
be  reveraed,  with  costs  in  both  courts  to  the  appellants. 

All  concur. 

Orders  reversed. 


In  the  Matter  of  the  Attorney-General  v.  The  Continental 
Life  Insurance  Company,  Edward  J.  Hanoy,  Purchaser, 
Appellant. 

It  is  withio  the  discretion  of  the  court  to  grant  or  refuse  the  application  of 
a  purchaser,  at  a  sale  by  a  receiver  of  an  insolvent  insurance  company, 


94    199 

n4    08S 


200      Mattbr  op  Att'?-Gbn'l  v.  Cont'l  Lifb  Ins.  Co.  [Dec., 


Statement  of  ca^e. 


for  an  order  requiring  tlie  receiver  to  complete  the  sale.  The  contract, 
while  executorj.  is  subject  to  the  supervisory  power  of  tlie  court.  The 
purchaser  by  making  the  application  submits  himself  to  its  jurisdiction, 
and  if  in'  its  judgment  the  contract  is  inequitable,  it  may  deny  the 
motion. 
Where,  therefore,  on  such  a  motion  it  appeared  that  the  petitioner  bid  off  cer- 
tain shares  of  bank  stock  of  the  par  value  of  $27,000  for  the  sum  of  $107; 
that  it  was  known  to  the  purchaser,  but  not  to  tlie  receiver  at  the  time  of 
the  sale,  that  in  an  action  brought  by  certain  stockholders  of  the  bank,  in 
behalf  of  themselves  and  the  other  stockholders,  against  its  directors, 
it  had  been  adjudged  that,  b«^cause  of  misconduct,  the  directors  were  linble 
to  the  stockholders  for  the  market  value  of  the  stock,  at  a  time  specified, 
and  also  for  an  assesssment  (^  one  hundred  per  cent,  which  had  been 
paid  by  the  stockholders,  —  held,  that  the  court  properly  refused  to  grant 
tlie  motion  ;  that  although  there  was  no  technical  legal  duty  resting 
upon  the  purchaser  to  disclose  his  knowledge,  and  even  if  the  receiver 
was  chargeable  with  negligence,  the  court  was  not  bound  to  direct  a  com- 
pletion of  the  sale. 

(Argued  November  20, 1888 ;  decided  December  4,  1883.) 

Appeal  by  Edward  0.  Hancy  from  order  of  the  General 
Term  of  the  Supreme  Court,  in  the  third  jadicial  department, 
made  July  2,  1883,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  on  the  part  of  said  Ilancy  to  compel  the 
receiver  of  tlie  Continental  Life  Insurance  Company,  appointed 
in  the  proceeding  above  entitled,  to  execute  to  him,  said  Hancy, 
an  assignment  of  thirty-six  shares  of  tlie  stock  of  the  Atlantic 
National  Bank,  which  had  been  bid  oflE  by  him  at  a  sale  of  the 
assets  of  the  insolvent  company  by  said  receiver. 

The  material  facts  are  stated  in  the  opinion. 

Geo.  G.  Holt  for  appellant.  The  right  of  action  against  the 
directors  of  the  bank  was  an  incident  of  the  ownership  of  the 
stock,  and  passed  with  it  upon  its  sale.  (Morawitz  on  Corpo- 
rations, §  320;  GrisseU  v.  Bristowe,  L.  R.,  8  C.  P.  112: 
BoardiTian  v.  Z.  5.,  etc.^  Co.,,  84  N.  Y.  178,  179 ;  Johnson  v. 
U7\derhiU^  52  id.  212;  Hyatt  v.  AUen^  56  id.  553;  Manning 
V.  QuickaUver  Co.,  24  Hun,  360;  Jermain  v.  Z.  S.  Go,,  91 
N.  Y.  483.)  The  right  of  a  stockholder  to  recover  damages 
from  the  directors  of  a  corporation,  caused  by  their  negligence 
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or  iniecondnct,  is  analogous  to  a  right  to  a  dividend.  {Brincker- 
hoffv.  Bostwiek^  88  N.  T.  52;  Gra/oes  v.  Gouge,  69  id.  154; 
Jiobinson  v.  Smithy  3  Paige,  222 ;  NeUon  v.  Burrows,  9  Abb. 
N.  C.  280 ;  Hand  v.  Burrows,  id.,  note ;  Scott  v.  De  Peyster, 
1  Edw.  Ch.  613;  Allen  v.  N.  e/.  Co.,  49  How.  Pr.  14;  Cun- 
ninghavi  v.  Pell,  5  Paige,  607 ;  Smith  v.  liathhone,  66  Barb. 
402 ;  McNeil  v.  TVti^A  iTc*^.  5'A,  46  N.  Y.  325.)  The  ind- 
dent  passes  by  the  grant  of  the  principal.  {Jackson  v.  Blod- 
gett,  5  Cow.  252 ;  Langdon  v.  BueU,  9  Wend.  80 ;  Rose  v. 
Baker,  13  Barb.  230 ;  Patterson  v.  Hall,  9  Cow.  747 ;  Bow- 
doin  V.  06leinan,%  Dner,  82 ;  Congress,  etc.,  Co,  v.  Z^i^A  Rock 
Co.,  45  N.  Y.  291;  Oneida  Bk  v.  Oniric?  Bk,  21  id.  490; 
7>aoy  V.  Talmadge,  14  id.  192  ;  Gewig  v.  Sitterly,  56  id.  214  ; 
^^2^71  V.  Crosby,  49  id.  183 ;  Pier  v.  George,  86  id.  183 ;  Spears 
V.  Mayor,  89  id.  369  ;  ^^cA  v.  ^w^,  56  Barb.  398  ;  Parmelee 
V.  />i/nn,  23  id.  461 ;  AUen  v.  Brown,  44  N.  Y.  228 ;  J/^/W« 
V.  Bartholick,  36  id.  44 ;  Wanser  v.  Clxry,  76  id.  526 ;  MoMahrm 
y.' Allen,  35  id.  403 ;  Hicks  v.  Cleoeland,  48  id.  2.)  The  sale 
of  the  stock  carried  with  it  the  right  of  action  against  the  di- 
rectors under  the  general  rule  that  a  contract  should  be  so  con- 
strued as  to  give  some  effect  to  it  rather  than  to  render  it 
meaningless  and  ineflBcacious.  (Sherman  v.  Elder,  24  N.  Y. 
381 ;  Fitch  V.  Rathhun,  61  id.  581;  Waldron  v.  WiUard,  17 
id.  466.)  The  receiver  was  vested  absolutely  with  the  assets 
of  the  corporation.  {Atfy-Oen.  v.  GuardiarMlut.  L.  Ins.  Co, 
77  N.  Y.  272 ;  Verplanck  v.  Mercantile  Ins.  Co.,  2  Paige,  438 
Bolen  Y.  Crosby,  49  N.  Y.  183 ;  Pier  v.  George,  86  id.  183 
Am.  his.  Co.  v.  Oakley,  9  Paige,  259  ;  BUlington  v.  Forbes,  10 
id.  487  ;  Williamson  v.  Dale,  3  Johns.  Ch.  290. 

Edward  H.  Hobbs  for  receiver,  respondent.  The  sale 
made  at  auction  by  the  receiver  should  not  be  confirmed,  for 
the  reason  that  there  was  no  mutual  understanding  between 
the  parties  as  to  what  the  one  intended  to  sell  and  the  other 
intended  to  purchase.  (Kerr  on  Fraud  and  Mistake,  396,  406, 
408 ;  Champlar  v.  Laytin,  18  Wend.  407 ;  Coon  v.  Smith, 
29  N.  Y.  392 ;  Smith  v.  Mackin,  4  Lans.  41 ;  Otter  y.^Bre- 
SicKELS— Vol.  XLIX.        2C 
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voort  Petroleum  Co.,  50  Barb.  247.)  The  petitioner  could 
only  take  by  the  purchase  at  auction  tliat  which  was  offered, 
and  he  had  no  right  to  demand  an  instrument  of  transfer  more 
ample  than  the  terms  of  the  sale  at  auction.  (  Waldron  v. 
WiUard^  17  N.  Y.  466  ;  Harper  v.  Raymond,  3  Bosw.  29 ; 
Deming  v.  Bailey,  2  Robt.  1.) 

Leslie  W.  Rusaell,  Attorney-General,  in  person,  respondent. 
A  mistake  as  to  the  tiling  sold  prevents  the  mutual  assent  neces- 
sary to  constitute  a  contract.  {Thornton  v.  Kempstead,  5 
Taunt.  786.)  A  concurrence  of  the  minds  of  the  parties  as  to 
the  subject  is  essential.  {TroGor  v.  ^Yood,  36  N.  Y.  307.)  A 
party  is  estopped  from  denying  that  the  manifest  intention 
displayed  by  him  was  his  real  intention.  (Benjamin  on  Sales, 
39.) 

Andrews,  J.  The  refusal*of  the  receiver  to  transfer  to  the 
appellant  the  thirty-six  shares  of  the  stock  of  the  Atlantic  Na- 
tional Bank,  held  by  the  Continental  Life  Insurance  Company, 
purchased  by  him  at  the  receiver's  sale,  unless  the  purchaser 
would  consent  to  the  reservation  of  any  claim  which  the  com- 
pany or  the  receiver,  as  stockholdere,  had  against  the  officers  of 
the  banl?:,  or  other  persons,  imposed  upon  the  purchaser  the 
necessity  of  resorting  to  the  court  for  relief.  The  plaintiff,  by 
making  his  motkn  for  a  direction  to  the  receiver,  stands  in  the 
position  of  asking  the  court  to  approve  the  sale,  and  it  was 
competent  for  the  court  to  grant  or  deny  the  motion,  as 
should  appear  to  be  just  up<m  a  consideration  of  all  the  circum- 
stances. 

The  facts  presented  upon  the  motion  show  that  the  receiver 
in  making  the  sale  acted  in  ignorance  of  a  material  fact  known 
to  the  purchaser  affecting  the  value  of  the  stock.  This  fact 
was,  that  certain  directors  of  the  Atlantic  Bank  in  an  action 
brought  by  certain  stockholders  of  the  bank  in  behalf  of  them- 
selves and  tbe  other  stockholders,  had  been  adjudged,  by  rea- 
son of  their  misconduct  as  such  directors  to  be  liable  to  the 
stockholders  for  the  market  value  of  the  stock  April  23,  1873, 
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immediately  before  the  failure  of  the  bank,  and  for  the  amount 
paid  by  them  respectively  upon  an  assessment  made  by  the 
comptroller  of  the  currency,  and  that  under  the  interlocutory 
judgment  in  the  stockholders'  action,  the  Continental  Life  In- 
surance Company  or  its  receiver,  was  entitled  to  be  made  a  party 
to  the  action  and  prove  its  claim  and  have  judgment  therefor 
against  the  directors.  An  assessment  had  been  paid  on  account 
of  this  stock,  of  one  hundred  per  cent.  By  the  interlocutory 
judgment  the  i-eceiver  in  the  absence  of  any  special  defense, 
was  entitled,  on  becoming  a  party  to  the  stockholdei's'  action, 
to  a  judgment  against  the  delinquent  directors  for  the  amount 
of  $2,700  paid  on  the  assessment,  with  interest  from  the  time 
of  payment,  and  also  for  the  market  value  of  the  stock  at  the 
time  stated,  with  interest. 

This  large  claim,  which,  so  far  as  appears,  was  collectible,  in 
case  the  judgment  against  the  directors  should  be  finally  af- 
firmed, was  wholly  unknown  to  th%  receiver  when  the  sale  in 
question  was  made.  The  stock  was  put  up  for  sale  and  the 
appellant  became  the  purchaser  for  the  sum  of  $107  or  there- 
abouts, and  he  now  insists  that  the  claim  against  the  directors, 
under  the  judgment  in  the  stockholders'  action  passed  to  him 
as  incident  to  the  sale,  and  that  the  court  is  bound  to  direct 
the  receiver  to  carry  out  the  sale  by  a  transfer  of  the  stock. 
Assuming  as  the  appellant  contends,  that  a  transfer  of  the 
shares  would  operate  as  a  transfer  of  the  claim,  we  are  of  opinion 
that  the  court  properly  refused  to  grant  the  motion.  There 
was  doubtless  a  complete  executory  contract  in  form  for  the 
transfer  of  the  shares.  But  the  contract  while  executory  was 
subject  to  the  supervisory  power  of  the  court.  The  court  could, 
in  the  exercise  of  a  just  discretion,  sanction  or  disapprove  it, 
and  the  ]>urchaser  must  be  deemed  to  have  purchased  subject 
to  this  implied  condition.  The  purchaser  by  invoking  the 
power  of  the  court,  submitted  himself  to  its  jurisdiction  and 
in  deciding  the  question  presented,  the  court  was  not  bound 
to  grant  the  motion  if  in  its  judgment  the  contract  was  in- 
equitable, although  there  was  no  technical  legal  duty  resting 
uj)on   the  purchaser   to  disclose   his   information   in   respect 
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to  the  judgment,  or  although  the  receiver  may  have  omitted  to 
exercise  that  diligence  which  a  prudent  and  careful  officer  ought 
to  have  done.  The  court  in  dealing  with  the  question  presented 
was  acting  in  respect  to  the  administration  of  a  trust  by  one  of 
its  own  officers.  The  receiver  in  making  the  sale  acted  imder 
a  misapprehension  of  the  facts.  The  petitioner  has  acquired 
no  fixed  right  to  have  the  sale  completed,  and  under  the  cir- 
cumstances it  seems  more  just  that  he  should  lose  his  bargain 
than  that  the  trust  estate  should  sustain  the  loss  which  maj 
result  from  compelling  the  receiver  to  transfer  the  shares.  We 
think  the  court  properly  refused  to  enforce  the  contract  of  sale 
and  that  the  motion  was  properly  demied. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


George  Brisbane,   Appellant,  v.  The  Delaware,   Lacka- 
wanna AND  Western  Railroad  Company,  Respondent. 

B.  held  a  certificate  of  ten  shares  of  the  stock  of  a  corporation;  by  the 
terms  thereof  the  shares  were  transferable  upon  the  books  of  the  com- 
pany only  on  production  of  the  certificate;  B.  assigned  and  transferred 
the  certificate  to  plaintiff,  but  no  transfer  was  made  on  the  company's 
books;  After  the  death  of  B.  defendant,  with  whom  said  corporation 
had  been  consolidated,  without  knowledge  of  such  transfer  and  on 
representation  that  the  certificate  was  lost,  transferred  the  stock  on 
its  books  to  B.'s  administrator,  and  issued  to  him  a  certificate  therefor,  upon 
his  executing  and  delivering  to  it  a  bond  of  indemnity;  it  also  paid  to  him 
certain  dividends  which  had  been  declared  upon  the  stock.  In  an  action 
to  compel  a  transfer  to  plaintiff  of  the  stock,  and  payment  of  the  divi- 
dends,  held^  that  plaintiff  was  entitled  to  a  certificate  for  the  ten  shares, 
as  the  transfer  to  the  administrator  was  unauthorized  ;  but  that  defend- 
ant was  not  liable  for  the  dividends,  as  until  notice  or  knowledge  of  a 
transfer  it  was  justified  in  paying  the  same  to  the  person  in  whose  name 
the  stock  stood  upon  its  books,  or  to  his  legal  representatives;  and  that, 
as  the  administrator  was  not  required  by  any  rule  of  law  to  produce  the 
certificate  on  payment  to  him  of  the  dividends,  his  failure  so  to  do  was 
not  such  a  notice  as  put  defendant  upon  inquiry  before  payment;  also 
that  the  receipt  of  the  bond  of  indemnity  did  not  affect  defendant's  rights 
or  charge  it  with  notice. 
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Plaintiff  gave  in  evidence  a  letter  to  him  from  defendant's  assistant  trees- 
urer,  wliicli  referred  to  a  letter  written  bj  liim,  wlierein  he  claimed  ten 
shares  of  the  company*s  stock.  Held,  that  this  was  not  notice  to  the 
company  of  ownership  of  the  shares  in  controversy. 

(Argued  November  20,  1883;  decided  December  4,  1888.) 

Appbal  from  judgment  of  the  General  Term  of  the  Su- 
preme  Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  October  28,  1881,  which  affirmed  a  judgment,  so 
far  as  appealed  from,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Tenn.  (Mem.  of  decision  below,  25  Ilun,  438.) 

This  action  was  brought  to  compel  defendant  to  transfer  to 
plaintiff,  on  its  books,  ten  shares  of  its  stock,  and  to  issue  to 
him  a  certificate  therefor ;  also  to  recover  various  stock  and 
cash  dividends  which  had  been  declared  upon  said  ten  shares. 

In  January,  1856,  the  Lackawanna  and  Bloomsburgh  Com- 
pany issued  to  one  Samuel  Benedftt  a  certificate  for  ten  shares 
of  its  stock,  and  his  name  was  thereupon  entered  upon  the 
books  of  said  company  as  a  stockholder.  Said  company,  in 
1873,  became  consolidated  with  the  defendant,  the  holders  of 
its  shares  of  stock  becoming  entitled,  by  the  terms  of  the  con- 
solidation, to  an  equal  number  of  shares  of  the  stock  of  the  de- 
fendant. Prior  to  the  consolidation,  the  said  company  de- 
clared various  dividends  in  stock  and  cash,  and  Benedict  was 
credited  with  the  dividends  so  declared  upon  his  ton  shares. 
After  the  consolidation  defendant  declared  other  cash  dividends, 
and  a  like  credit  was  made  to  Benedict  by  it.  B.  died  in  1865. 
In  April,  1876,  upon  the  representation  of  his  administrator 
that  the  certificate  issued  to  Benedict  had  been  lost  or  de- 
stroyed, and  upon  receiving  a  bond  of  indemnity,  the  defend- 
ant issued  CO  said  administrator  a  new  certificate  for  ten  shares 
of  its  stock  in  lieu  thereof.  All  the  said  dividends  upon  the 
said  ten  shares  were  paid  by  defendant  in  May,  1876,  to  the 
administrator  of  said  Benedict  (who  died  in  1865),  except  the 
final  dividend  of  $18.75,  which  was  paid  in  July,  1876,  to  Isabel 
Lockhart,  the  assignee  of  said  administrator.  Soon  after  the 
original  certificate  was  issued  to  Benedict,  he  transferred  the 
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saine  to  the  plaintift*,  but  it  did  not  appear  that  the  latter  gave 
any  notice  of  such  transfer,  or  of  his  ownership  of  such  stock, 
either  to  the  Lackawanna  and  Bloomsburgh  Company,  or  to 
defendant,  until  a  short  time  before  the  commencement  of  this 
action  and  after  the  payment  of  dividends  as  above  stated. 

The  defendant  admitted  that  the  plaintiff  was  entitled  to 
the  ten  shares  of  stock,  but  denied  his  right  to  the  dividends, 
and  it  was  so  held  by  the  Special  Term. 

Further  facts  appear  in  the  opinion. 

A.  N.  Weller  for  appellants.  Defendant  having  had  "  con- 
structive notice,"  or  notice  sufficient  to  put  it  on  inquiry  of 
plaintiffs  rights,  is  liable  to  him  for  the  dividends  as  well  as 
for  the  stock.  (  WiUia^n'son  v.  Brown^  15  N.  Y.  354;  Baker 
V.  Bliss^  39  id.  70;  Reed  v.  Gannon^  50  id.  345 ;  Hurlich  v. 
Buinoran^  11  Hun,  194 ;  Pitney  v.  Leonard^  1  Paige,  461 ; 
Pringle  v.  PhiUipa^  5  Sandf.  157 ;  Whitehread  v.  Botdnois^ 
1  Y.  &  C.  Ex.  303;  KeUogy  v.  Smith,  26  N.  Y.  18;  Ek 
of  Poughkeepsie  v.  Uashrook^  6  id,  216;  Blydenhurg  v. 
Brown^  7  id.  140  ;  Clark  v.  lyehtrom,  51  How.  Pr.  407 ;  N. 
Y.  cfe  ^.  n.  B.  R.  Go,  V.  Schuyler,  34  N.  Y.  83.)  These  div- 
idends were  the  accretions  of  the  original  stock  and  belonged 
to  its  eqnitable  owner.  {B.  G.  R.  R.  Go.  v.  Sewell,  6  Am. 
R(ip.  409;  Chew  v.  B'k  of  BaltiDiore,  14  Ind.  299  ;  48  How. 
427;   1  Story's  Eq.  Jur.,  §  400.) 

Hamilton  Odell  for  respondent.  The  payments  were  prop- 
erly made  by  defendant.  {Smith  v.  Am.  Goal  Go,,  7  Lans. 
321 :  McNeil  v.  Tejith  Nat.  B'k,  46  N.  Y.  332 ;  Ilia  v. 
Newichawanick  Go,,  48  How.  429  ;  G.  cfe  M.  Go.  v.  Rohhins, 
35  Ohio,  483;.  1  Edm.  Stat.  561,  §§  6,  S;  Matter  of  L.  1.  R. 
R.  Co.,  19  Wend.  37 ;  Matter  of  M.  cfe  II.  Co.,  id.  135  ;  Mat- 
ter  of  North  S/iore  Co.,  63  Barb.  556 ;  Bi'ishane  v.  D.  L,  cfe 
W.,  25  Hun,  440.)  The  production  of  a  stock  certificate  not 
being  necessary  for  the  collection  of  dividends  its  non-pro- 
duction was  not,  in  any  sense,  either  a  suspicious  or  a  material 
circumstance.     (IHU  v.  Newichawanick  Co.,  71 N.  Y.  593,  af- 
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finning  8  Hun,  459;  IIoaglandv.Bell,3(j  BsLrh.  &S.)  Plaint 
ifTs  action  should  have  been  at  law  for  damages  against  de- 
fendant for  allowing  a  transfer  of  the  ten  shares  to  Mrs.  Lock- 
hart.  {McNeU  V.  Tenth  Nat.  B%  46  N.  Y.  332;  N.  F., 
«fc.,  Co.  V.  Schuyler^  34  id.  80 ;  Cody  v.  Potter^  65  Barb. 
463;  3  Lead.  Cas.  in  Eq.  371.) 

Miller,  J.  The  certificate  for  the  ten  shares  of  stock, 
issued  by  the  defendant  to  the  administrator  of  Samuel  Bene- 
dict, deceased,  was  unauthorized,  as  no  scrip  was  produced 
showing  that  the  deceased  held  the  stock  at  the  time  of  his 
death.  By  the  terms  of  the  original  certificate  it  was  only 
transferable  upon  the  production  of  the  same,  and,  it  not  being 
produced,  the  defendant  took  the  risk  of  the  administrator  be- 
ing the  owner  thereof,  and,  as  the  proof  showed  that  he  was 
not,  the  defendant  was  properly  held  liable  therefor.  A  dif- 
ferent rule,  however,  prevails  in  ref A^nce  to  the  dividends, 
and  upon  the  books  of  the  company  they  were  properly  paya- 
ble to  the  pereon  in  whose  name  the  stock  stood  or  his  legal 
representative.  Prinia  fdcie^  upon  the  books  of  the  com- 
pany, the  administrator  of  Samuel  Benedict  was  the  owner  of 
the  dividends,  as  there  was  nothing  to  show  a  want  of  title  in 
him,  and  they  were  only  transferable  upon  the  production  and 
surrender  of  the  certificate.  Until  this  was  done  the  defend- 
ant was  bound  to  regard  him  as  entitled  to  the  same  and  the 
owner  thereof.  His  title,  as  it  appeared  upon  the  books,  was 
conclusive  until  impeached  or  impaired  by  the  certificate  itself 
with  a  transfer,  or  other  evidence,  showing  that  the  stock  be- 
longed to  the  plaintiff  or  some  other  party.  The  administra- 
tor was  clearly  authorized  to  receive  the  dividends  as  the  stock 
stood  upon  the  books,  and  the  defendant  was  bound  to  pay  the 
same  unless  it  had  some  notice  of  a  change  of  the  title,  or  of 
a  transfer  of  the  stock,  or  such  knowledge  or  information  as 
would  put  it  upon  inquiry  as  to  the  ownership  thereof.  The 
failure  of  the  administrator  to  present  the  certificate  was  not 
such  a  notice,  at  the  time  the  dividends  were  received,  as  sul)- 
jected  the  right  to  collect  the  same  to  suspicion  or  as  required 
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the  defendant  to  make  inquiry  in  regard  thereto.  The  plaint- 
iff liad  not  given  any  8uch  notice  to  the  defendant  as  would 
put  it  on  its  guard  in  reference  to  the  title  to  the  stock  and 
dividends,  and  there  is  no  rule  of  law  which  imposes  upon  the 
officers  of  corporations  the  duty  of  requiring  the  production 
of  tlie  certificate  of  stock  before  the  payment  of  dividends  on 
the  same.  The  books  containing  the  lists  of  the  stockholders 
are  evidence  of  the  ownership  of  the  stock,  and  a  corporation 
is  justified  in  being  governed  thereby  until  proot  or  notice  is 
given  showing  that  other  parties  than  those  named  therein  are 
the  owners  of  the  stock.  This  case  is  far  different  from  that  of 
one  where  a  person  purchases  a  bond  and  mortgage  and  is  charge- 
able with  notice  of  any  defect  in  the  assignor's  title  thereto 
unless  he  requires  the  production  of  the  bond.  Them  was  no 
notice,  constructive  or  otherwise,  which  put  the  defendant 
upon  inquiry  in  reference  to  the  ownership  of  the  stock  in 
question.  Plaintiff  produced  a  letter  from  defendant's  assist" 
ant  treasurer,  which  referred  to  a  letter  written  by  him  to  the 
company,  but  it  is  not  shown  that  tlic  letter  referred  to  com- 
municated the  fact  that  the  stock  had  been  transferred  to  or 
w*as  claimed  by  the  plaintiff.  Although  the  answer  to  the  letter 
shows  that  the  plaintiff  claimed  ten  shares  of  the  stock  of  the 
company,  yet  it  does  not  show  tliat  they  were  the  same  shares 
in  controversy. 

The  fact  that  the  bond  of  indemnity  was  executed  does  not 
aid  the  plaintiff's  case.  Jts  object  and  purpose  was  to  indem- 
nify the  company  for  issuing  the  new  certificate  in  place  of 
and  without  the  production  of  the  old  one,  w^hich  the  defendant 
had  been  informed  and  had  reason  to  believe  had  been  destroyed. 
The  bond  of  indemnity  upon  its  face  has  no  relation  what- 
ever to  the  payment  of  the  dividends  and  does  not  include  the 
same.  In  no  sense  can  it  be  regarded  as  a  notice  of  any  thing 
more  than  that  the  original  certificate  had  been  destroyed  as 
stated  therein.  This  was  not  calculated  to  arouse  any  suspicion 
as  to  the  ownership  of  the  stock  or  its  dividends,  and  it  fully 
justified  the  company  in  paying  the  latter  to  the  administrator 
of  Benedict.     According  to  law  the  administrator  was  the  ap- 
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parent  owner  of  and  entitled  to  draw  the  dividends.  The  new 
certificate  merely  supplied  the  place  of  the  one  which  was 
alleged  to  have  been  destroyed  for  ihe  purpose  of  transfer  and 
sale  in  accordance  with  the  rules  and  regulations  of  corpora- 
tions in  such  cases.  In  view  of  the  long  period  of  time  which 
had  elapsed  since  the  transfer  of  the  certificate  by  the  original 
owner,  and  the  failure  to  present  the  same  to  the  proper  officer 
of  the  company,  for  the  purpose  of  obtaining  a  new  certificate, 
every  presumption  is  in  favor  of  the  good  Mth  of  the  defend- 
ant's officers  in  the  payment  of  the  dividends  in  accordance 
with  the  record  on  the  books  of  the  company. 

The  judgment  should  be  affirmed. 

All  concur. 
•  Judgment  affirmed. 


Catherine  E.   Dodge,    by   Guardian,  etc.,   Kespondent,   v, 
Joseph  T.  Stevens,  Impleaded,  etc..  Appellant. 

A  poichase  by  a  traBtee  for  himself  of  trust  property  is  not  absolutely  void, 
but  is  voidable  at  tbe  election  of  the  cestui  que  trust. 

Where  the  purchase  is  of  real  estate,  and  the  title  has  been  vested  in  the 
trustee  by  a  conyeyance,  the  ee^ui  que  trust  may  maintain  an  actipn  to 
compel  a  oonyeyance  to  him,  or  in  trust  for  him  by  the  trustees,  and  it 
is  no  objection  to  the  granting  of  the  relief  sought  that  the  defect  in  his 
title  appears  upon  the  records. 

Where,  after  haying  reoeiyed  a  conveyance,  the  trustee  executed  a  mort- 
gage  upon  the  real  estate  to  one  haying  full  notice  of  the  rights  of  the 
cestui  que  trust,  Tield  that  the  mortgagee  might  be  joined  with  the  trustee 
as  party  defendant  for  the  purpose  of  affording  complete  relief,  and  free- 
ing the  title  from  embarrassment  by  setting  aside  the  mortgage. 

Under  the  will  of  D.  his  widow  took  a  fee  in  certain  real  estate,  determin. 
able  upon  her  remarriage,  and  plaintiff,  an  infant,  a  contingent  fee,  de- 
pending  upon  the  happening  of  that  eyent  Proceedings  were  instituted 
under  the  statute  for  a  sale  of  plaintiff's  interest,  in  which  defendant 
T.,  the  executor  of  the  will  of  D.,  was  appointed  special  guardian  for 
plaintiff ;  the  proceedings  resulted  in  a  sale  ;  T.,  as  special  guardian, 
and  the  widow  executed  a  conveyance  to  the  purchaser,  who  executed  to 
T.  as  such  guardian  a  mortgage  upon  the  lands  for  part  of  the  purcbase- 
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money.  T.  foreclosed  the  mortgage,  bidding  in  the  lands,  and  reoeiving 
a  conveyance  in  his  own  name,  bat  paying  no  portion  of  the  purchase- 
money  ;  he  executed  a  mortgage  on  the  lands  to  defendant  S.,  to  secure 
a  judgment  recovered  against  him  as  executor.  The  widow  subsequently 
remarried.  In  an  action  brought  to  compel  the  transfer  of  the  title  to,  or 
in  trust  for,  plaintiff,  and  a  cancellation  of  the  mortgage,  ?ield^  that 
plaintiff  was  entitled  to  the  relief  sought ;  that  conceding  the  court  had 
no  jurisdiction  to  direct  the  sale  of  plaintiff's  interest,  and  so  that  the 
title  was  not  divested,  the  court  in  directing  the  sale  necessarily  adjudged 
that  the  case  was  within  the  statute,  and  the  conveyance  to  T. 
embarrassed  plaintiff's  title  ;  that  the  action  being  brought  to  redress  a 
violation  of  trust,  defendants  would  not  be  permitted  to  defeat  it  by  a 
suggestion  that  the  apparent  title  so  acquired  may  not,  if  allowed  to 
stand,  be  effectual  to  divest  plaintiff  of  her  title. 

Defendant  S.  claimed  to  be  entitled  to  a  judgment,  declaring  that  plaintiff 
as  devisee  was  liable  for  his  debt  against  the  testator  to  the  extent  of  the 
estate  devised,  and  charging  the  same  upon  the  lands.  Hdd,  that  as 
plaintiff  was  not  the  sole  devisee,  as  under  the  statute  making  devisees 
liable  for  the  testator's  debts  (2  R.  S.  452,  §§  32,  33,  56)  in  cue  of  several 
devisees,  they  are  to  be  prosecuted  jointly,  and  the  debt  apportioned 
among  them,  and  as  all  the  devisees  were  not  parties,  such  relief  could 
not  be  granted  in  this  action. 

Also  Jield,  the  fact  that  the  other  devisee  had  aliened  his  land,  and  was 
insolvent  did  not  affect  plaintiff's  rights  ;  that  as  the  court,  in  enforcing 
the  liability  of  devisees,  proceeds  not  by  virtue  of  its  general  juris- 
diction, but  simply  under  a  special  statutory  authority,  it  could  not  dis- 
regard the  limitations  imposed  by  the  statute. 

(Argued  November  22, 1883 ;  decided  December  4, 1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  September  29,  1881,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  have  certain  lands  situate  in 
Sullivan  county  adjudged  to  be  the  lands  of  the  plaintiff,  and 
that  she  be  awarded  possession  thereof;  also  to  restrain  the 
foreclosure  of  a  mortgage  thereon,  executed  by  defendant 
Thompson  to  defendant  Stevens,  and  to  have  the  same  can- 
celed of  record. 

The  father  of  the  plaintiff  died  in  1869,  leaving  a  will  by 
which  he  gave  "  the  use,  benefit  and  occupation  of"  the  land 
in  question  to  his  wife  so  long  as  she  remained  his  widow.   In 
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case  she  should  not  again  marry,  he  devised  the  land  to  her  in 
fee.  In  case  she  again  married  he  gave  the  lands  to  plaintiff 
in  fee. 

The  further  material  facts  are  stated  in  the  opinion. 

T.  F.  Bush  for  appellant.  The  farm  devised  to  plaintifE  is 
chargeable  with  either  the  whole  or  a  just  proportion  of  this 
defendant's  daim.  (2  R.  S.  453,  §§  32, 47,  48,  66,  57 ;  SeU/mv 
v.  Coe,  63  N.  T.  438 ;  Arfmtroiig  v.  Wmg^  10  Hun,  520.) 
Where  there  is  a  manifest  intention  of  the  testator  to  exempt 
personal  property  from  the  payment  of  debts,  it  ceases  to  be  a 
primary  fund  for  that  purpose.  (Redf .  on  Wills,  part  2,  p.  847; 
Story's  Eq.  Jur.,  §§  571,  573 ;  Roes  v.  Yarn,  Eoeam,  1  N. 
Y.  122 ;  Hawley  v.  Hawley^  5  Paige,  448 ;  Livingston  v. 
NefwTdrTcy  3  Johns.  Ch.  319.)  The  proceeds  of  the  real  estate 
could  be  applied  in  payment  of  debts  only  through  a  proper 
proceeding  to  reach  real  property  for  that  purpose.  (Laws  of 
1837,  chap.  460,  §  75.)  The  appellant's  claim  is  not  barred  by 
the  statute  of  limitations.  (2  R.  S.  302,  §  52  ;  id.  455,  §§  47, 
49 ;  p.  364,  §  3 ;  JElwood  v.  Diefendorf,  5  Barb.  398  ;  Law- 
rence y.  Trvstees^  etc.,  2  Denio,  677;  Wood  v.  Wood^  26 
Barb.  356;  Code  of  Civ.  Pro.,,§  1371;  2  R.  S.  109,  §  64; 
Selaver  v.  Coe,  63  N.  T.  438.)  The  proceedings  taken  upon 
the  petition  of  the  widow  under  the  statute  for  the  sale  of  in- 
fants' estates  were  void  upon  the  face  of  the  record.  The 
statute  provides  only  for  the  sale  of  an  estate  of  which  an  in- 
fant is  seized.  [Rogers  v.  DiU^  6  HiU,  415 ;  Baker  v.  Loril. 
la^d,  4  K.  Y.  257 ;  Jenkins  v.  Farley,  73  id.  355 ;  BaUle  v. 
Terry,  65  id.  294 ;  2  Redf.  on  Wills,  part  2,  p.  594 ;  Du- 
rando  v.  L>urando,  23  N.  Y.  33  ;  Genet  v.  City  of  Brooklyn, 
69  id.  506;  Tovmsend  v.  Mayo?*,  77  id.  542;  Schrceder  v. 
Gtcemsey,  73  id.  430  ;  Washbume  v.  Bumham,  83  id.  132 ; 
Saunders  v.  Village  of  Yonkers,  id.  439  ;  Haywood  v.  City 
of  Buffalo,  14  id.  534 ;  Town  of  Venice  v.  Woodruf,  62  id. 
462.) 

Oeorge    W,    Weiant  for  respondent.     As  to  the  special 
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guardian,  the  rule  is  that  a  trustee  cannot  be  permitted  to  pur. 
chase  an  interest  in  property  when  he  has  a  duty  to  perform  in 
relation  to  such  property  which  is  inconsistent  with  the  char- 
acter of  purchaser.  {Blake  v.  B.  C.  R,  E.  Co.^  56  N.  Y. 
485 ;  Tiffany  v.  Clark^  58  id.  632  ;  LytOe  v.  Beoeridge,  id, 
592 ;  Fulton  v.  Whitm^^  66  id.  548 ;  EuhbeU  v.  Medbury^ 
53  id.  98 ;  CarwpbeU  v.  Johnston^  1  Sandf .  Ch.  148 ;  Ward  v. 
Smith,  3  id.  592;  Lefev7*e  v.  Ca^OAJoay^  22  Barb.  168;  53  id. 
285 ;  SpeUma/fi  v.  Terry ^  74  N.  Y.  448.)  A  person  who  takes 
a  mortgage  does  so  subject  to  equities  that  exist  in  favor  of  the 
mortgagor,  also  subject  to  the  like  equities  in  favor  of  third 
parties.  {Shafer  v.  BeiUy^  50  N.  Y.  61.)  The  plaintifE  can 
maintain  this  action  by  her  guardian  ad  litem.  (Code  of  Civ. 
Pro.,  §  468 ;  Segeldin  v.  Myet,  14  Hun,  593.)  The  liability 
of  a  devisee,  heir  at  law,  legatee  and  next  of  kin  for  debts  of 
the  testator  or  intestate  exists  only  by  statutes.  (JSdover  v. 
Coey  63  N.  Y.  438 ;  3  E.  S.  749,  §  27  [5th  ed.]  aa  amended  by 
chap.  110,  Laws  of  1859 ;  Armstrong  v.  Wing^  10  Hun,  520.) 
Issuing  of  execution  upon  a  judgment  against  the  executors  does 
not  exhaust  the  remedy  against  them  for  personal  assets  which 
have  come  to  their  hands  and  been  misapplied  by  them. 
( Wamhough  v.  Gates^  1  How.  App.  Cases,  247 ;  11  Paige, 
505.)  The  purpose  of  the  statute  is  to  give  specific  effect  to 
the  principle  that  personal  property  shall  first  be  applied  to  the 
payment  of  debts  in  accordance  with  the  equity  rule  as  to 
marshaling  assets.  {Rogers  v.  Rogers,  3  Wend.  503 ;  Hoes 
V.  Van  Hoesen,  1  N.  Y.  120 ;  Curnherland  v.  Coddington,  3 
Johns.  Ch.  229 ;  Livingsto7i  v.  Neiokirh,  id.  312 ;  3  K.  S.  [5th 
ed.]  749,  §  27 ;  Stuart  v.  Kissam,  11  Barb.  271 ;  WeOer 
V.  ColUna,  3  Barb.  Ch.  427 ;  Gere  v.  Clark,  6  Hill,  350  ;  Mes- 
sereau  v.  Ryerss,  3  N.  Y.  201 ;  Roe  v.  Sweezy,  10  Barb.  247 ; 
HoUiater  v.  IloUistei^  10  How.  532 ;  3  R.  S.  [5th  ed.]  753, 
§§  56,  59.)  Heirs  and  devisees  must  be  prosecuted  jointly  and 
not  separately.  (3  R  S.  [5th  ed.]  751,  752,  §  52 ;  Messereau 
V.  Ryerea,  3  N.  Y.  261 ;  Wood  v.  Wood,  id.  356-362 ;  Cassidy 
V.  Cassidy,  1  Barb.  Ch.  467 ;  Schennerhom  v.  Barhyte^  9 
Paige,  28 .;  Butts  v.  Genung,  5  id.  264 ;  Ar^tnsi/rong  v.   Wing, 
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10  Hun,  520.)  The  debt  of  defendant  Stevens  is  barred  by  the 
statute  of  lunitations.  {Sdover  v.  Coe,  63  N.  Y.  438 ;  Wiles 
V.  Suydam,  64  id.  173 ;  3  R.  S.  [5th  ed.]  747,  §  12 ;  Sharj)e 
V.  Freeiium,  45  N.  T.  802 ;  Lvndaay  v.  Hyatt,  4  Edw.  97 ; 
Ball  V.  MUleT,  17  How.  300-308.)  Debts  of  the  ancestor  are 
not  a  lien  until  charged  upon  the  land  by  the  proper  legal  pro- 
ceedings. {WiU(yii  V.  WiUoii,  13  Barb.  252;  3  R.  S.  [5th 
ed.]  752,  §§  51,  61.) 

Andrews,  J.  Under  the  will  of  John  P.  Dodge,  the  mother 
of  the  plaintiff  took  a  fee  in  the  farm  upon  which  the  testator 
resided  at  the  time  of  his  death,  determinable  upon  her  re- 
marriage, and  the  plaintiff  a  contingent  fee  depending  upon 
the  happening  of  that  event.  The  mother  having  remarried 
February  6,  1879,  and  thereby  the  contingency  having  hap- 
pened upon  which  the  fee  was  to  vest  in  the  daughter,  the 
latter  thereupon  became  seized  of  an  absolute  estate  in  the 
farm,  unless  her  contingent  estate  under  the  will  was  divested 
by  the  proceedings  instituted  in  1870,  under  the  statute  for 
the  sale  of  the  real  estate  of  infants,  and  the  sale  and  convey- 
ance of  the  farm  under  the  order  of  the  court  therein.  The 
defendant  Thompson,  who  was  the  executor  of  the  will  of  John 
P.  Dodge,  was  duly  appointed  the  special  guardian  of  the  plaint- 
iff in  the  proceedings  which  resulted  in  a  sale  of  the  infant's 
interest  in  the  farm,  to  one  Julia  A.  Coulter  for  the  sum  of 
$7,300.  The  special  guardian  executed  a  conveyance  of  the 
ipfant's  interest  to  the  parchaser,  who  paid  a  part  of  the  pur- 
chase-money at  the  time,  and  executed  a  mortgage  for  $5,000, 
on  the  farm,  to  Thompson  as  special  guardian,  to  secure  the 
part  remaining  unpaid.  The  mother  of  the  plaintiff,  concur- 
rently with  the  conveyance  by  Thompson,  also  conveyed  to  Mrs. 
Coulter,  her  interest  in  the  farm.  The  consideration  for  her 
conveyance  does  not  clearly  appear,  but  it  is  inferable  that 
$7,300  was  the  whole  consideration  paid  for  the  farm,  and  that 
the  mother  consented  that  the  mortgage  of  $5,000  should  be 
taken  by  the  special  guardian  for  the  benefit  of  the  plaintiff. 
In  1878,  Thompson,  as  special  guardian,  commenced  an  action 
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to  foreclose  the  Coulter  mortgage,  and  the  farm  was  sold  by  a 
referee  under  the  decree  in  the  foreclosure  action,  February 
3,  1879,  and  was  bid  in  by  Thompson  in  his  own  name,  for 
the  sum  of  $5',000,  and  the  farm  was  conveyed  to  him  by  the 
referee  pursuant  to  the  sale.  Thompson  paid  no  part  of  the 
purchase-money.  The  referee  accepted  his  receipt  as  special 
guardian  for  the  amount  bid,  in  lieu  of  actual  payment  in 
money.  Intermediate  the  sale  and  the  delivery  of  the  deed, 
Thompson,  in  his  individual  character  and  as  an  executor  of 
the  will  of  John  P.  Dodge,  upon  his  own  motion  and  without 
the  direction  of  the  court,  executed  to  the  defendant  Stevens 
a  mortgage  on  the  land  for  $2,766.14,  to  secure  a  debt  due  to 
the  latter  from  the  estate  of  John  P.  Dodge,  and  for  which 
Stevens  had  recovered  a  judgment  against  the  executor. 
Stevens  subsequently  commenced  an  action  to  foreclose  his 
mortgage,  and  pending  the  foreclosure,  this  action  -(ras  brought 
against  Thompson  and  Stevens,  to  compel  the  former  to  con- 
vey to  the  plaintiff  the  title  acquired  by  him  on  the  foreclosure 
of  the  Coulter  mortgage,  and  for  the  cancellation  of  the  Stevens 
mortgage. 

It  is  conceded  by  the  counsel  for  the  appellant  Stevens,  that 
the  purchase  by  the  defendant  Thompson,  on  the  foreclosure 
of  the  mortgage  held  by  him  as  special  guardian,  was  in  viola- 
tion of  the  settled  principle  in  equity  that  no  person  placed 
in  a  situation  of  trust  in  reference  to  a  sale  can  purchase  on 
his  own  account.  {Torrey  v.  Bank  of  Orleans,  9  Paige, 
649;  S.  (7.,  7  Hill,  260.)  It  is  also  conceded  that  Thompson, 
neither  in  his  own  right  nor  as  executor  of  the  testator,  John 
P.  Dodge,  had  authority  to  mortgage  the  land  to  Stevens  to 
secure  the  debt  of  the  testator.  But  it  is  claimed  that  the 
invalidity  both  of  Thompson's  title  and  of  the  mortgage  to 
Stevens  are  disclosed  by  the  record,  and  that  the  plaintiff  does 
not  require  the  aid  of  equity  to  protect  her  rights,  and  cannot, 
therefore,  maintain  this  action. 

It  is  doubtless  true  that  an  examination  of  the  chain  of  title 
would  apprise  a  purchaser  of  the  fact  that  Thompson's  title 
was  derived  imder  a  foreclosure  of  a  mortgage  held  by  bim  as 
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special  guardian,  and  the  infirmity  of  his  title  would  afiect  the 
title  of  his  grantees  or  mortgagees,  who  would  be  chargeable 
with  notice,  by  the  record,  of  the  disability  of  Thompson  to 
deal  with  the  property  to  the  prejudice  of  the  plaintiflFs.  But 
a  purchase  by  a  trustee,  for  himself,  of  trust  property,  in  re- 
spect of  which  he  has  a  duty  to  perform  inconsistent  with  the 
diaracter  of  purchaser,  is  voidable  at  the  election  of  the 
ceshci  gvs  tnuty  and  not  absolutely  void.  The  ceshti  que  inc€i 
may  affirm  the  transaction  and  treat  the  trustee  as  purchaser, 
or  he  may  disaffirm  the  purchase ;  and  in  case  of  real  estate,  if 
the  title  has  become  vested  in  the  trustee  by  a  conveyance, 
may  compel  the  trustee  to  convey  to  him,  or  in  trust  for  him, 
as  the  case  may  require.  This  is  the  jurisdiction  which  was 
invoked  in  this  case  as  against  the  defendant  Thompson,  and  it 
is  no  answer  to  the  relief  sought  against  him  that  the  defect  in 
his  title  would  be  disclosed  by  an  examination  of  the  record. 
The  plaintiflPs  mortgage  was  extinguished  by  the  foreclosure, 
and  the  court,  as  incident  to  its  jurisdiction  over  trusts,  had 
ample  authority  to  grant  the  relief  demanded.  (  W(»rd  v.  Smiiky 
3  Sandf .  Ch.  692.)  It  was  also  proper  for  the  court,  for  the  pur- 
pose of  affording  complete  relief,  and  to  free  the  title  from  em- 
barrassment, to  set  aside  the  mortgage  to  Stevens,  who  took  it 
with  full  notice  of  the  rights  of  the  plaintifiE. 

It  is  claimed,  however,  that  the  action  will  not  lie,  for  the 
further  reason  that  the  sale  to  Mrs.  Coulter,  under  the  pro- 
ceedings for  the  sale  of  the  real  estate  of  the  infant  plaintiff, 
was  ineffectual  to  divest  her  contingent  estate  under  the  will 
of  her  father.  This  contention  is  based  upon  the  ground  that 
the  statute  only  provides  for  the  sale  of  an  estate  of  which  an 
in&nt  is  seized,  and  that  the  court,  in  directing  the  sale  of 
the  plaintiff's  contingent  estate,  acted  without  jurisdiction. 
{Jenkins  v.  Fahey^  73  N.  T.  355.)  But,  assuming  that  the 
court  had  no  authority  to  direct  a  sale  of  the  plaintiff's  con- 
tingent estate,  and  that,  upon  the  remarriagie  of  her  mother, 
she  took  the  fee  in  the  land,  unaffected  by  the  sale,  we  are 
nevertheless  of  opinion  that  this  action  can  be  maintained. 
The  court,  in  directing  a  sale  of  the  interest  of  the  plaintiff, 
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necessarily  adjudged  that  the  case  was  within  the  statute,  and 
the  conveyance  to  Thompson  purported  to  convey  the  entire 
title.  The  Coulter  mortgage  unquestionably  bound  the  interest 
of  the  plaintiff's  mother  in  the  land,  and  her  remarriage  had  not 
taken  place  at  the  time  of  the  sale  on  the  foreclosure.  If  the 
conveyance  to  the  defendant  Thompson  is  allowed  to  stand,  it 
is  plain  that  it  will  embarrass  the  plaintiff's  title,  although  the 
court  might  decide,  on  a  re-examination  of  the  question,  that 
the  statute  for  the  sale  of  the  real  estate  of  infants  does  not 
authorize  the  sale  of  a  contingent  interest.  The  action  is 
brought  to  redress  a  violation  of  trust,  and  the  defendants 
ought  not  to  be  permitted  to  defeat  it,  upon  the  suggestion 
that  the  apparent  title  acquired  by  such  violation  may  not, 
after  all,  if  aJlowed  to  stand,  be  effectual  to  divest  the  plaintiff 
of  her  title  to  the  property. 

The  remaining  question  arises  upon  the  claim  of  the  appellant 
Stevens,  that  he  is  entitled  in  this  action  to  a  judgment,  de- 
claring the  plaintiff  liable,  as  devisee  of  her  father,  for  his  debt 
against  the  testator,  John  P.  Dodge,  to  the  extent  of  the  estate 
devised  to  her,  and  charging  the  same  upon  the  farm  in  ques- 
tion. The  judgment  obtained  by  Stevens  against  the  executor 
Thompson  did  not  bind  the  land  devised  to  the  plaintiffs.  (2 
K.  S-  449,  §  12.)  But  the  statutes  make  heirs  or  devisees  liable 
for  the  debts  of  the  testator  to  the  extent  of  their  interest  in 
the  estate  descended  or  devised,  upon  certain  conditions  stated. 
(2  E.  S.  452,  §§  32,  33,  56.)  It  also  prescribes  the  proceedings 
to  be  taken  to  enforce  the  remedy  given,  and  in  case  of  several 
devisees  it  provides  for  apportioning  the  debt  among  them  ac- 
cording to  their  respective  interests  (§  52),  and  directs  that  they 
should  be  prosecuted  jointly  to  enforce  their  liability  (§  60). 

The  plaintiff  was  not  the  sole  devisee  under  the  will.  It  is 
an  unanswerable  objection  to  granting  the  relief  sought  by  the 
appellant  Stevens  in  this  action,  that  all  the  devisees  are  not 
parties,  and  this  objection  was  raised  by  the  pleadings.  The 
statute  is  imperative,  and  the  remedy  which  depends  upon  the 
statute  must  be  pursued  in  the  way  it  points  out.  The  fact 
that  the  devisee  Michael  J.  Dodge  has  aliened  the  land  devised 
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to  him,  and  that  he  is  insolvent,  might  furnish  a  reason  for  dis- 
pensing with  his  being  made  a  party,  if  the  court,  in  enforcing 
the  liability  of  devisees,  proceeds  in  virtue  of  its  general  juris- 
diction, but  acting  as  it  does  in  such  cases  under  a  special  stat- 
utory authority,  it  cannot  disregard  a  limitation  imposed  by  the 
statute,  which  creates  the  remedy.  {Schermerhorn  v.  Barhydt^ 
9  Paige,  28 ;  Caaaidy  v.  Camdy^  1  Barb.  Ch.  467 ;  Gen^e  v. 
Gla/rkey  6  Hill,  350.)  The  decisions  recognize  the  necessity  of 
joining  all  the  devisees  in  an  action  under  the  statute.  (  Wam- 
haugh  V.  OoibeB^  11  Paige,  513 ;  S,  01,  How.  Ct.  App.  Oas.  247 ; 
Pa/TBons  V.  Bowne^  7  Paige,  354.)  The  non-joinder  of  the 
other  devisees  in  this  case  being  a  conclusive  answer  to  the 
daim  of  the  defendant  Stevens  to  charge  in  this  action  the 
plaintijff  or  the  land  devised  to  her,  with  his  debt  against  the 
testator,  it  is  unnecessary  to  consider  whether  the  other  condi- 
tions, upon  which  the  liability  of  a  devisee  for  the  debts  of  a 
testator  depend,  were  met  by  the  evidence. 

We  think  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Alonzo  Clark,  Respondent,  v.  The  Lake  Shore  and  Michi- 
gan Southern  Railway  Company,  Appellant. 

The  provision  of  the  Code  of  Civil  Procedure  (Subd.  3,  §  414),  exempting 
from  the  operation  of  the  chapter  (4),  limiting  the  time  for  the  com- 
mencement of  actions,  a  case  where  a  person  was  entitled  to  commence 
an  action  when  the  Code  took  effect,  and  declaring  that  in  such  a  case 
"  the  proyisions  of  law  applicable  thereto  immediately  before  this  act 
takes  effect  continue  to  be  so  applicable,  notwithstanding  the  repeal 
thereof"  does  not  refer  simply  to  statutory  provisions,  but  within  the 
meaning  of  said  exception  a  rule  or  doctrine  established  by  judicial  de. 
cision  is  a  "  provision  of  law  "  equally  with  one  enacted  by  the  legisla. 
ture. 

Accordingly  hM^  where  plaintiff  was  entitled  to,  and  had  commenced  his 
action  before  the  Code  went  into  effect,  that  the  provision  of  said  Code 
(§  390),  making  the  statute  of  limitations  of  the  place  of  residence  of  a 
non-resident  defendant  available  as  a  defense  in  certain  cases,  did  not 
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apply;  bat  that  the  case  was  governed  by  the  rule  in  force  when  the 
Code  went  into  effect,  i.  e.,  that  the  statnte  of  limitations  of  a  foreign 
State  constituted  no  defense  to  an  action  brought  here. 

(Argued  November  21. 1888  ;  decided  December  11,  1888.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  February  3, 1882, 
which  reversed  a  judgment  in  favor  of  plaintiff,  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  recover  guaranteed  dividends 
upon  certain  shares  of  stock  of  the  Michigan  Southern  and 
IN^orthem  Indiana  Eailroad  Company,  which  was  consolidated 
with  others  in  the  organization  of  the  defendant,  and  whose 
obligations  defendant  assumed  and  agreed  to  pay. 

The  material  facts  are  stated  in  the  opinion. 

Edward  S.  RapaUo  for  appellant.  Section  390  of  the  Code 
of  Civil  Procedure  is  applicable  to  a  corporation.  \OlGyM^. 
Tioga  a.  R.  Co,,  20  N.  Y.  210.)  Where  a  statute  of  limita- 
tions has  once  begun  to  run  in  favor  of  a  defendant,  the  fact  that 
the  liability  devolves  upon  a  successor  or  representative  does 
not  set  the  statute  running  anew  from  the  time  of  such  change. 
{Reynolds  v.  Collins,  3  Hill,  36  ;  Christopher  v.  Garr^  6  N.  Y. 
61.)  Section  390  was  the  law  applicable  to  this  case.  {Acker 
V.  Aeker,  81  N.  Y.  143.) 

Lucien  Birdseye  for  respondent.  If  defendant  intended  to 
rely  upon  the  statutes  of  Michigan  and  Illinois,  he  should  have 
pleaded  them  by  the  titles  and  provisions.  {Nash  v.  Tupper, 
1  Caines,  402.)  When  this  action  was  brought  in  August,  1875, 
no  statnte  of  this  State  authorized  the  obtaining  of  the  benefit 
in  the  courts  of  this  State  of  a  foreign  statute  of  limitations. 
{EsselstynY.  Weeks,  2  Kern.  639 ;  Code  of  1848,  §  90 ;  Code  of 
Proc,  §  110 ;  Code  of  Civil  Procedure,  subd.  3,  §  414.)  Aside 
from  the  provisions  of  section  390  of  the  Code  of  Civil  Pro- 
cedure the  defense  of  the  foreign  statute  of  limitations  was 
wholly  unavailable  in  this  State,  whether  pleaded  or  not.  {Nash 
v.  Tujpper,  1  Caines,  402 ;  Ruggles  v.  Keeler,  3  Johns.  263 ; 
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Deo(yuohe  v.  ScmUier^  3  Johns.  Ch.  190 ;   HuHbell  v.  Cowd/ryj 

5  Johns.  132;   BisseUv.  HaU^  Hid.  168;  Lmoolm,Y,BaMeU, 

6  Wend.  475;  Carpenter  v.  WdU,  21  Barb.  593;  Toulanr 
don  V.  Tae/ienmeyer^  6  Abb.  Pr.  [N.  S.]  215  ;  GansY.  jFVcmkj 
36  Barb.  320;  Thompson  v.  Tioga  R.  R.  Co,,  36  id.  79; 
P&ioer  V.  HaihoAJoay,  43  id.  214 ;  HaU  v.  Rdbbvns,  4  Lans. 
463 ;  Carpenter  v.  Mintnim^  6  id.  56 ;  OlcuU  v.  Tioga  R.  R. 
Co,,  25  N.  T.  210,  224;  Rathhone  v.  i»^.  C.  ^.  R.  Co.,  50  id. 
656 ;  Miller  v.  Brenham,  68  id.  83 ;  Bowrdmcm  v.  Z.  &  d& 
Jf.  aX  Ry  Co.,  84  id.  157,  184r-5.) 

Finch,  J.  It  is  conceded  that  all  the  qnestions  in  this  case 
have  been  disposed  of  by  previous  decisions,  {Boa/rdmom  v. 
Lake  Shore  <b  M.  S.  Ry  Co.,  84  K.  T.  157;  Prouty 
V.  Lake  Shore  &  M.  S.  R.  R.  Co.,  85  id.  272),  except 
the  defense  of  the  statute  of  limitations.  The  defendant 
company,  which  is  a  corporation  in  this  State,  and  is  sued 
here  by  a  non-resident  plaintiff,  and  which  is  the  successor  of 
the  original  debtor,  whose  corporate  origin  was  under  the  laws 
of  Michigan  and  Illinois,  proved  upon  the  trial  the  statutes  of 
limitation  of  those  States,  and  claimed  that  they  constituted  a 
bar  to  the  recovery.  That  contention  rests  upon  the  construc- 
tion and  effect  of  section  390  of  the  Code  of  Civil  Procedure, 
read  in  connection  with  section  414 ;  for  it  is  agreed  on  both 
sides  that,  before  September,  1877,  when  the  Code  took  effect, 
the  statute  of  limitations  of  a  foreign  State  constituted  no  de- 
fense to  an  action  brought  here.  {OUott  v.  Tioga  R.  R.  Co., 
20  N.  Y.  210 ;  MiUer  v.  Brenham,  68  id.  83.)  Section  390 
has  changed  that  rule  to  some  extent,  and  the  argument  at 
once  comes  to  the  point,  whether,  under  section  414,  that  change 
operates  upon  the  cause  of  action  in  the  case  before  us.  The 
suit  was  brought  in  1875,  or  about  two  years  before  the  new 
Code  took  effect.  Section  414  begins  with  a  broad  enactment 
that  the  provisions  of  chapter  4  *'  apply,  and  constitute  the 
only  rules  of  limitation  applicable  to  a  civil  action,  or 
special  proceeding,  except  in  the  following  cases."  Then 
four  exceptions  are  specified,  the  third  of  which  only  is  ma- 
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terial  to  our  inquiry,  and  is  in  substance,  "  a  case  *  *  *  in 
which  a  person  is  entitled,  when  this  act  takes  effect,  to  com- 
mence an  action  *  *  *  where  he  commences  *  *  *  the  same 
before  the  expiration  of  two  years  after  this  act  takes  effect ; " 
in  which  case  "  the  provisions  of  law  applicable  thereto,  im- 
mediately before  this  act  takes  effect,  continue  to  be  so  ap- 
plicable, notwithstanding  the  repeal  thereof  ^  The  learned 
counsel  for  the  appellant  does  not  deny  that  the  plaintiff  comes 
within  the  description  of  a  person  entitled,  when  the  Code 
took  effect,  to  bring  this  action,  although  at  that  date  it  was 
already  brought ;  but  the  result  sought  is  deduced  from  the 
last  clause  of  section  414  as  giving  character  and  construction 
to  the  language  which  precedes  it.  It  is  said  that  a  "  repeal " 
indicates  a  statute  annulled,  and  not  a  judicial  decision  abro- 
gated and  reversed;  and  so  the  previously  existing  "provisions 
of  law,"  spoken  of  as  remaining  applicable,  must  be  those  and 
those  only  which  are  embodied  in  former  statutes  of  limitation 
repealed  by  the  Code.  It  is  doubtless  true,  that  to  speak  of 
the  "  repeal "  of  a  judicial  doctrine  is  an  awkward  and  un- 
usual form  of  expression,  and  due  probably  to  the  fact  that 
the  framer  of  the  section  had  mainly  in  his  mind  the  repealed 
statutes  of  limitation  ;  and  yet  the  entire  scope  of  the  excep- 
tion seems  to  ns  clearly  intended  to  make  applicable  in  the  given 
case  the  previous  "  provisions  of  law  "  precisely  as  they  stood 
before  the  Code,  whether  formulated  in  statutes,  or  resting  in 
judicial  decisions,  and  notwithstanding  their  repeal  or  abroga- 
tion by  the  new  and  substituted  law.  The  purpose  appears  to 
have  been  to  leave  the  plaintiff  in  the  excepted  case,  precisely 
with  the  same  rights  and  remedies  he  would  have  had  if  the 
Code  of  1877  had  never  been  enacted.  The  phrase  "  pro- 
visions of  law  "  is  a  broad  and  general  one.  It  cannot  justly 
be  confined  to  statutes,  or  legislative  enactments.  A.  rule  or 
doctrine  established  by  judicial  decision  is  a  "  provision  of  law  " 
equally  with  one  enacted  by  the  legislature.  As  such  it  is  re- 
tained, and  made  operative  in  the  excepted  case.  The  use  of 
the  word  "  repealed  "  cannot  narrow  the  phrase,  "  provisions 
of  law  "  to  such  only  as  are  statutory,  in  the  face  of  an  evi- 
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dent  legislative  intent  to  leave  the  parties  in  the  excepted  cases 
exactly  in  the  same  situation  as  if  the  Code  of  1877  had  never 
been  enacted.  This  conclusion  leads  to  an  affirmance  of  the 
judgment,  without  considering  the  other  answers  to  the  statute 
of  limitations  presented  on  the  argument. 

The  order  should  be  affirmed  and  judgment  absolute  ren- 
dered against  defendant,  with  costs. 

All  concur. 

Order  affirmed. 


94  221 
The  Union  Dime  SAvmos  Institution  of  the  Orrr  of  New  ^'^^  ^^'^ 
York,  Appellant,  v,  Osbe  W.  Wilmot  et  al.,  Respondents. 

It  ie  the  right  of  a  person,  in  order  that  he  may  obtahi  more  than  the  law- 
ful rate  of  interest  for  his  money,  to  require  securitiee  which  have  had 
a  yaUd  inception,  and  which  he  may  lawfully  purchase  at  a  discount 
greater  than  such  rate ,  and  when  securities  appearing  on  their  face  to 
be  valid  and  subsisting  obligations  are  produced  to  him,  and  he  pur- 
chases them  upon  the  faith  of  representations  on  the  part  of  the  parties 
thereto  that  they  are  what  they  appear,  and  that  there  is  no  defense,  the 
p>arties  are  estopped  from  claiming  that  they  had  in  fact  no  inception  until 
thus  purchased  and  so  that  they  are  usurious. 

The  estoppel  also  binds  the  privies  in  estate  of  the  parties,  and  when  the 
securities  so  purchased  are  a  bond  and  mortgage,  a  subsequent  lienor, 
whether  by  mortgage  or  mechanic's  lien,  may  not  interpose  the  defense 
of  usury,  as  such  Uenor  can  have  no  better  right  than  the  owner  or 
borrower  had  at  the  time  the  Uen  was  created. 

J2  seems  that  under  the  law  of  this  State  a  subsequent  lienholder,  by  mort- 
gage, judgment  or  mechanic's  lien,  may  avail  himself  of  the  defense  of 
usury  against  a  prior  mortgage. 

(Aigued  November  28, 1888 ;  decided  December  11,  1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  5,  1881,  which  affirmed  a  judgment  dismissing  the 
complaint  as  to  defendants,  Wilmot  and  Koch,  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  to  foreclose  a  mortgage.  The  defense  was 
usury.     The  material  facts  are  stated  in  the  opinion. 
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William  H.  Arnovaa  for  appellant.  A  subsequent  incum- 
brancer is  not  entitled  as  such  to  interpose  the  plea  of  usury 
against  a  prior  mortgagee.  {De  Wolf  v.  Johnson^  10  Wlieat. 
367,  393  ;  Loomis  v.  Eaton,  32  Conn.  550  ;  RoUingsworth  v. 
Twichard,  10  Iowa,  385;  PoweU  v.  Hunty  11  id.  430; 
Farmers  and  Mechanics^  Bank  v.  Kimjod^  1  Mich.  64; 
Eeady  v.  Euebner,  46  Wis.  792 ;  32  Am.  Kep.  749  ;  PritcheU 
V.  MiicheU^  17  Kans.  356  ;  24  Am.  Rep.  287 ;  Ca/rmickad  v. 
Bodfish,  32  Iowa,  418;  Benaley  v.  Homier^  42  Wis.  631; 
BasTdns  v.  Calhoun,  45  Ala.  582 ;  Ransom  v.  Rays,  39  Mo. 
445  ;  Boardman  v.  Roe,  13  Mass.  104 ;  Graham  v.  Moore,  7 
B.  Monr.  53 ;  Wright  v.  Bimdy,  11  Ind.  398 ;  LamoUle 
County  Bank  v.  Bingham,  60  Vt.  105 ;  Fielder  v.  Vamer,  45 
Ala.  429  ;  Adams  v.  Robertson,  37  111.  45 ;  Campbell  v.  cTbAn- 
*(?7i,  4  Dana  [Ky.]?  '^^'^  5  Cteiw  v.  Gimon,  36  Ala.  168  ;  Mineri 
Trust  Compamy  v.  Rosebury,  2  L.  &  Eq.  p?enna.]  478; 
Shedahaker  v.  Marqua/rdt,  55  Ind.  341 ;  £a^^  v.  TFijFym,  35 
N.  H.  421 ;  Huston  v.  Sta^vngham.,  21  Iowa,  36 ;  McCal- 
lister  V.  Jermam,,  32  Miss.  42 ;  Campbell  v.  Sloam,,  12  P.  F. 
Smith,  481,  approved  in  Ma^y/ngie  Sa/oings  Bank  v.  RoUen, 
stein,  7  Weekly  Notes  of  Cases,  320 ;  Tyler  on  Usuiy,403,  417, 
409;  Wright  v.  (7Za??p,  28  Hun,7;  15  Week.  Dig.  424 ;  Pratt  v. 
Adams,  7  Paige,  615  ;  Post  v.  Dart,  8  id.  639  ;  Cole  v.  Savage, 
10  id.  583 ;  /SAw/^?^  v.  Shufdt,  9  id.  137 ;  Hartley  v.  Z?ar- 
T^^i,  24  N.  Y.  170 ;  Mechanic^  Bank  v.  Edwa/rds,  1  Barb. 
271  ;  2  id.  545  ;  6  N.  Y.  Leg.  Obs.  75  ;  Greer  v.  Morse,  4 
Barb.  332 ;  Morris  v.  i^y^f,  5  id.  130  ;  Sa/nds  v.  Church,  6 
N.  Y.  347 ;  Boughton  v.  /S^i^A,  26  Barb.  635 ;  Weyburn  v. 
White,  22  id.  82 ;  Scherm&rhom  v.  TaUmam,,  14  N.  T.  94, 
127;  Knickerbocker  Life  Ins.  Co.  v.  Nelson,  78  id.  154; 
Thompson  v.  Fa/i  Vechten,  27  id.  568 ;  5  Abb.  Pr.  458 ;  6 
Bosw.  373 ;  BUlington  v.  Wagner,  33  id.  31 ;  Williams  v. 
Tilt,  36  id.  319  ;  Nat.  Rk  of  GloversviUe  v.  Place,  15  Hun, 
564  ;  Ohio  and  Miss.  R,  R.  v.  Kasson,  37  N.  Y.  218  ;  Aller- 
ton  V.  Bender,  49  id.  373,  377 ;  Merchants^  Exchange  Nal. 
Rky.  Com.  Warehouse  Co.,  id.  635,  642 ;  Whedock  v.  Lee, 
64  id.  242 ;  Eguitahle  Life  Ass.  Soc.  v.  Ouyler,  75  id.  511, 
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615 ;  Bi^U  v.  KeUogg,  65  id.  4b32;  Nai.  Bh  of  Avincm  v. 
Lewis,  75  id*  576 ;  Williams  v.  (rillies,  id.  197 ;  Knicker- 
bocker Life  Ins,  Co.  v.  Nelson,  78  id.  137  ;  Owrtis  v.  LeavUtj 
15  id.  274;  WiUiams  v.  Birch,  2  Tr.  App.  138,  136;  Buck- 
vnghwm  v.  Coming,  90  N.  Y.  525 ;  Cummings  v.  Wise,  6  N. 
J.  Eq.  73;  Banks  v.  McClMan,  24  Md.  62 ;  Cole  v.  ^<zt«^ 
m^,  26  Ind.  94 ;  Unim  Bank  v.  Bell,  14  Ohio  St.  200.)  A 
mortgage  is  only  a  lien  not  an  interest  in  land.  (Hvhhdl  v. 
Moulson,  53  N.  Y.  225,  227;  KoHright  v.  Cody,  21  id.  343 ; 
Stoddard  v.  Rart,^Z  id.  569  ;  Rwnyam,  v.  Mersereani,  11  Johns. 
527  ;  Jackson  v.  ^rq/iJ,  18  id.  110;  Jacksmi  v.  Bronson, 
19  id.  325.)  The  lien  against  Sanford  could  not  embrace  more 
than  Sanford's  interest.  (J/t^Z&Wi  v.jPift,54N.  Y.69.)  Where 
a  debtor  made  a  general  assignment,  directing  the  payment  of 
a  nsurions  debt,  neither  the  assignee  nor  any  creditor  could 
attach  such  debt.  {Cha^pin  v.  Thompson,  89  N.  Y.  270.)  At  the 
very  least  the  court  would  compel  these  defendants  to  do  equity 
before  giving  them  equity,  and  in  such  a  case  as  this  equity 
demands  the  payment  of  the  debt.  ^Buchmghami  v.  Coi^n^- 
ing,  91  N.  Y.  525.) 

A.  J.  Vanderpoel  for  Osee  W.  Wilmot,  respondent.  The 
answer  of  the  defendant  Wilmot  not  only  sets  up  the  defense 
of  usury,  but  distinctly  and  specifically  sets  up  a  counter-claim, 
and  specifies  it  as  such,  and  demands  affirmative  relief,  and  that 
counter-claim  stands  confessed  as  true  in  fact  for  want  of  a  re- 
ply. (Code  of  Civil  Procedure,  §  509 ;  Oenia  v.  £eah,  66 
Barb.  245 ;  Adams  v.  Roberts,  62  How.  Pr.  253.)  Wilmot, 
being  a  subsequent  incumbrancer,  could  interpose  the  defense 
of  usury  to  the  plaintiffs  mortgage.  {Bergen  v.  Ca/rman,  79 
N.  Y.  151,  152;  Halstead  v.  Halstead,  55  id.  445;  Mut.  L. 
/tw.  Co.  v.  Bowen,  47  Barb.  662 ;  Bergen  v.  Snediker,  8  Abb. 
N.  C.  [decided  in  Ct.  of  Appeals,  Dec.  1878] ;  Berdan  v.  Sedg- 
wick, 40  Barb.  362 ;  affirmed,  44  N  Y.  626;  Dix  v.  Van  Wyck, 
2  HiU,  522 ;  Morris  v.  Floyd,  5  Barb.  134 ;  Post  v.  DaH,  8 
Paige,  639;  ShufeU  v.  ShufeU,  9  id.  137;  Muny  v.  Bavney, 
34  Barb.  336 ;  Hartley  v.  Harrison,  24  N.  Y.  170 ;  Sands  v. 
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Churchy  2  Seld.  347 ;  Peu/t/ren  v.  MUcheU,  22  Am.  Rep.  287, 
note ;  Oole  v.  Sa'oage^  10  Paige,  683 ;  2  Jones  on  Mortgages, 
419  ;  ThompBon  v.  Ycm  YechUn^  27  N.  Y.  568,  585;  Mason 
V.  Lcrd^  40  id.  488;  Sehwppe  v.  Coming^  5  Denio,  236; 
Carew  v.  Kelly ^  59  Barb.  249  ;  Knickerboeker  L.  Ins.  Co,  v. 
NeUan,  78  KY.  137;  Mut.  L.  Ins.  Co.  v.  Bowen,  47  Barb. 
622,  623;  Limnggtori  v.  MUdrujn,  19  K  Y.  442;  Halatead 
V.  Halsteady  55  id.  442, 445.)  In  order  to  entitle  the  defend- 
ant Wilmot  to  the  relief  sought  by  him,  it  was  not  necessary 
that  he  should  have  paid,  or  offered  to  pay,  the  principal,  or  any 
part  of  the  snm  loaned  on  the  plaintiff's  mortgage.  (3  R.  S. 
[5th  ed.]  73,  §  8 ;  Knickerbocker  L.  Ins.  Co.  v.  Ndion,  78  N. 
Y.  152.)  One  who  asserts  a  lien  upon  mortgaged  property  is 
not  a  stranger  within  the  meaning  of  the  rule  that  the  defense 
of  usury  is  a  personal  one.  {Ca/rew  v.  KeWy^  59  Barb.  239; 
Dvx^  V.  V(m  Wyck,  2  ffiU,  522 ;  Mason  v.  Dixon,  40  N.  Y. 
448 ;  Thompson  v.  Vcm  Vechten,  27  id.  568.) 

Joseph  C,  Jackson  for  George  W.  Koch,  respondent.  The 
lien  of  Koch  applies  to  all  of  the  property  of  plaintiff.  {Liv- 
ingston V.  Mildriimy  19  N.  Y.  440 ;  Motoai  v.  Ohase,  52  id. 
346 ;  Laws  of  1863,  chap.  500,  §  11 ;  2  R.  S.,  §§  42, 43,  63.) 
The  decree  in  WUmot  v.  Clark,  put  in  evidence,  established 
Koch's  priority  to  defendant  Wilmot's  mortgage.  (Laws  of 
1863,  chap.  500,  §  1.)  The  plea  that  the  mortgage  in  suit  is 
usurious  and  void  is  valid.  {Mut.  Z.  Ins.  Co.  of  JV.  Y.  v. 
Bowen,  47  Barb.  682  ;  Berdan  v.  Sedgwick,  40  id.  362 ;  Mee- 
han  V.  Williams,  36  How.  73 ;  S.  C,  2  Daly,  357 ;  Post  v. 
Dan^t,  8  Paige,  639  ;  Morris  v.  Fl(yyd,  5  Barb.  134 ;  Dix 
V.  Va/n  Wyck,  2  Hill,  522.)  The  mortgage  is  utterly  void 
against  all  the  parties  having  liens  on  the  property.  {Schrceppd 
V.  Coiming,  5  Denio,  236.)  It  cannot  defeat  the  rights  of 
third  parties.  {Thomxis  v.  Fish,  9  Paige,  478  ;  Anderson  v. 
Rappdye,  id.  483.)  The  statute  makes  an  usurious  contract 
absolutely  void  in  its  inception  ;  and  so  it  must  ever  remain. 
(1  Edm.  R.  S.  725,  §  38  ;  4  id.  400  ;  Thompson  v.  Van  Vechten, 
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27  N.  Y.  668;  WAeele^^  v.  Close,  45  id.  303,  311,  314,  315; 
XnicL  Z.  his.  Co.  v.  Nelaon,  13  Hnn,  321 ;  affirmed,  78  N.  Y. 
137;  Bergen  v.  Carman,  79  id.  161.)  The  statute  renders 
the  mortgage  void.  {Thomas  v.  Fishy  9  Paige,  478 ;  Ander- 
son  V.  BappeJye,  id.  483.)  The  rights  of  lienors  are  protected 
"  according  to  justice  and  right,  by  adopting  equity  jurispru- 
dence as  a  basis  of  this  system."  (Gurnsey's  Mechanics'  Lien 
Laws,  p.  30,  §  35 ;  p.  33,  §  68 ;  Blamelt  v.  Wordsworth,  31  N. 
Y.  287.)  An  equitable  lien  may  be  acquired  upon  general 
principles  for  repairs,  benefits,  etc.,  in  certain  cases.  (Gumsey's 
Mechanics'  Lien  Laws,  p.  36,  §  76 ;  p.  37,  §  79  ;  2  Stoiy's  Eq. 
Jur.,  §§  799,  1234,  1239.)  After  the  existence  of  a  material- 
man's lien  is  brought  to  the  notice  of  the  court,  the  court  has 
power,  and  it  will  exercise  its  right  to  protect  that  lien  under 
all  circumstances,  even  to  computing  its  amount,  and  ordering 
a  sale  of  the  property  incumbered,  in  order  to  discharge  the 
lien.  {Livingston  v.  Mildrum,  16  Abb.  Pr.  371 ;  S.  C,  19 
N.  Y.  443 ;  Freeman  v.  Arment,  6  N.  Y.  Leg.  Obs.  381 ; 
Moran  v.  Chase,  62  N.  Y.  346 ;  Snyder  v.  Staff(yrd,  11  Paige, 
71 ;  Beekmwn  v.  CUbbs,  8  id.  610;  Bergen  v.  Snediker,  8  Abb. 
N.  O.  57.) 

Eabl,  J.  In  1872,  one  Howe  conveyed  certain  real  estate, 
situated  in  the  city  of  Now  York,  to  Thomas  L.  Sanford,  who 
executed  to  Eowe  a  mortgage  thereon,  to  secure  a  portion  of 
the  purchase-money.  In  1873,  Kowe  foreclosed  that  mortgage 
making  Sanford  a  party  to  the  action,  and  upon  the  foreclosure 
sale  Francis  J.  dark  became  the  purchaser,  and  received  a 
deed ;  and  on  the  24th  day  of  April,  1874,  Sanford  quit- 
claimed to  Clark  all  his  right,  title  and  interest  in  the  real 
estate.  On  the  9th  ddy  of  May,  Clark  mortgaged  the  real 
estate  to  Everett  Clapp,  to  secure  the  sum  of  $22,000,  and  on 
the  morning  of  the  13th  day  of  May,  Clapp  aligned  the  mort- 
gage to  the  plaintiff.  Thereafter,  on  the  same  day  Clark  exe- 
cuted another  mortgage  to  Clapp  to  secure  $10,000,  which  was 
subsequently  assigned  to  the  respondent  Wilmot. 

After  the  execution  of  these  mortgages,  the  defendant  Koch 
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furnished  material  for  the  construction  of  a  house  upon  the 
real  estate,  and  filed  a  mechanic's  lien  thereon,  to  secure  the 
amount  due  him.  In  1878,  the  plaintiff  commenced  an  action 
to  foreclose  its  mortgage  and  Wilmot  and  Koch,  having  been 
made  parties  defendant,  interposed  answers  in  which  they 
allege  their  respective  liens,  and  set  up  the  defense  of  usury 
against  plaintifFs  mortgage. 

The  following  facts  appear  from  the  undisputed  evidence. 
The  mortgage  was  assigned  to  the  plaintiff  at  a  discount  from 
its  face  of  seven  per  cent.  An  application  was  made  to  it  for 
a  loan,  and  it  refused  to  loan  money,  but  offered  to  purchase 
a  purchase-money  mortgage  if  one  could  be  made  and  brought 
to  it.  Subsequently  this  mortgage  reciting  that  it  was  given 
for  purchase-money  was  presented  to  it,  and  it  was  represented 
at  the  time,  orally,  to  be  a  purchase-money  mortgage.  At  the 
time  of  the  assignment  Clapp  represented  that  it  was  a  pur- 
chase-money mortgage,  and  in  the  instrument  of  assignment 
covenanted  and  agreed  that  it  was  a  valid  subsisting  lien  upon 
the  premises  described,  that  there  was  unpaid  the  full  sum  of 
$22,000  and  interest,  and  that  there  was  no  defense,  offset  or, 
counter-claim  thereto.  At  the  same  time  Clark,  the  mort- 
gagor, executed  an  instrument  under  seal,  whereby  he  cove- 
nanted and  agreed  with  the  plaintiff  that  the  mortgage  was  a 
valid  and  subsisting  Hen,  that  there  was  unpaid  tlie  full  sum 
of  $22,000,  and  that  there  was  no  defense,  offset  or  counter- 
claim thereto,  and  that  the  certificate  was  procured  from  him 
without  any  fraud  or  misrepresentation  whatever.  After  the 
execution  of  the  two  mortgages,  Clark  conveyed  the  real  estate 
to  the  defendant  Sanford,  subject,  nevertheless,  to  the  mort- 
gages ;  and  Sanford  is  made  a  defendant  to  this  action,  as  the 
owner  of  the  real  estate,  and  he  also  has  interposed  the  defense 
.  of  usury  to  plaintiff 's  mortgage. 

The  court  be!ow  held  that  Sanford  could  not  maintAin 
the  defense  of  usury  interposed  by  him,  because  the  premises 
had  been  deeded  to  him  subject  to  the  mortgage.  Clark  and 
Clapp,  who  were  also  made  parties  defendant  interposed  no 
defense.     But  the  court  held  that  Wilmot  and  Koch,  holding 
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subsequent  Hens  upon  the  real  estate,  could  maintain  the  de- 
fense of  usury ;  and  that  the  complaint  as  to  them  should  be 
dismissed. 

We  think  the  learned  court  erred  in  dismissing  the  complaint 
as  to  the  two  defendants. 

The  plaintiff  had  the  right  to  refuse  "to  loan  the  money  in 
this  case  at  seven  per  cent,  then  the  legal  rate,  and  to  require 
that  a  valid  purchase-money  mortgage  should  be  made  which 
it  could  purchase  at  any  rate  of  discount  which  could  be  agreed 
on.  If  this  mortgage  had  actually  been  a  purchase-money  mort- 
gage then  there  would  not  be  a  particle  of  evidence  that  it  was 
tainted  with  usury.  The  evidence  would  simply  show  that  the 
bank  refused  to  loan  money  upon  a  mortgage  to  be  made  to  it ; 
that  it  required  that  a  purchase-money  mortgage  should  be 
made  so  that  it  could  purchase  the  same  at  a  discount,  and  thus 
secure  a  larger  rate  of  interest  than  seven  per  cent.  That  such 
a  transaction  would  have  been  valid  is  settled  by  the  cases  of 
Smith  V.  Cross  (90  N.  Y.  549)  and  Dunham  v.  Oudlipp  (re- 
cently decided  in  this  court*). 

But  here  all  the  parties  engaged  in  effecting  the  negotiation 
with  the  plaintifE,  to-wit,  Clark,  the  mortgagor,  and  Clapp,  the 
mortgagee,  with  the  knowledge  and  consent  of  Sanford,  rep- 
resented that  this  was  a  purchase-money  mortgage ;  that  it  was 
a  valid  mortgage,  and  that  there  was  no  defense  thereto.  And 
there  is  not  a  particle  of  evidence  that  the  plaintiff  did  not 
believe  these  representations,  and  rely  upon  them.  All  the 
evidence  shows  that  its  agents  intended  to  take  a  purchase- 
money  mortgage ;  that  they  did  not  mean  to  take  any  other, 
and  that  they  supposed  they  were  getting  a  valid  purchase- 
money  mortgage.  There  is  no  evidence  whatever  that  the 
transaction  took  the  form  it  did  as  a  cover  for  usury.  In  one 
sense  it  took  this  form  for  the  purpose  of  escaping  usury.  But 
the  parties  had  a  perfect  right  to  deal  with  each  other  with 
the  usury  laws  before  their  eyes,  and  to  so  shape  the  transac- 
tion as  to  avoid  the  condemnation  of  those  laws.  It  is  always 
the  right  of  one  having  money  to  loan  or  to  invest  to  require, 

•^nte,  p   1S9. 


J 


228       Union  Dihb  Savings  Inst'n  v.  Wilmot  et  al.     [Deo. 

Opinion  of  tlie  Coart,  per  Eabl,  J. 

m  order  that  he  may  obtain  more  than  six  per  cent,  that  Beca* 
rities,  having  a  valid  inception  and  free  from  the  taint  of 
usury,  shall  be  presented  to  him  before  he  will  advance  money ; 
and  it  was  so  settled  in  the  two  cases  referred  to. 

It  is  clear,  therefore,  that  both  Clark  and  Clapp  are  estopi>ed 
from  denying  that  the  plaintifiTs  mortgage  is  valid,  and  thus 
are  precluded  from  alleging  the  defense  of  usury  against  the 
same.  And  inasmuch  as  they  were  estopped,  Wilmot,  who 
also  holds  under  them,  is  bound  by  the  same  estoppel.  Estop- 
pels bind  parties  and  their  privies  in  estate  and  blood  (Coke 
Litt.  352  a;  CafripbeU  v.  BaUj  16  N.  T.  575 ;  Wood  v.  Seely, 
32  id.  105, 116) ;  and  it  was  so  held  in  the  case  of  Smith  v. 
Oro88y  above  referred  to. 

There  was  some  evidence  tending  to  show  that  this  mort- 
gage was  given  to  Clapp  for  value.  But  whether  it  was  or  not 
is  a  matter  of  no  consequence  if  the  plaintiff  believed,  upon 
representations  made  by  Clark  and  Clapp,  that  it  was  so  given, 
and  was  induced  by  such  belief  to  take  the  mortgage,  because 
in  that  case,  as  we  have  seen,  they  were  both  estopped. 

Koch  is  also  estopped  from  assailing  plaintiff 's  mortgage  on 
the  ground  of  usury.  His  lien  was  for  material  furnished  to 
Sanford,  and  San  ford  could  not  avail  himself  of  the  defense 
of  usury.  Having  taken  the  conveyance  subject  to  the  mort- 
gage, he  was  in  no  condition  to  allege  usury  against  it ;  and 
thus  all  the  parties  under  whom  Koch  claimed,  Clark,  Clapp 
and  Sanford,  were  precluded,  at  the  time  he  acquired  his  lien, 
from  alleging  usury  against  the  plaintiff ;  and  there  is  no  rule 
of  law  that  gives  him  a  better  right  than  they  could  have. 

I  am  inclined  to  think  that  the  law  in  this  State  authorizes 
a  subsequent  lien-holder,  by  mortgage,  or  judgment,  or  me- 
chanic's lien,  to  avail  himself  of  the  defense  of  usury  against 
a  prior  mortgage.  {Berdan  v.  Sedgwick,  40  Barb.  359  ;  af 
firmed  in  U  N.  T.  626 ;  Bix  v.  Vafi  Wyck,  2  Hill,  522 ;  Mor^ 
ris  V.  Floyd,  5  Barb.  134;  Post  v.  DaH,  8  Paige,  639 ;  Shu- 
felt  V.  Shufelt,  9  id.  137 ;  Cole  v.  Smage,  10  id.  683 ;  Thomp' 
son  V.  Van  YecUen,  27  N.  T.  585 ;  Mason  v.  Lord,  40 
id.  476.)    But  a  subsequent  lien-holder  can  have  no  better 
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nght  to  interpose  the  defenae  of  usary  than  the  owner  or  bor- 
rower had  at  the  time  the  Ken  was  created.  An  owner  or 
borrower  may  be  estopped  from  setting  up  the  usury,  or  he 
may  in  some  iQgal  way  waive  the  defense,  or,  by  agreement, 
puige  the  transaction  of  usury ;  and  whoever  thereafter  pur- 
chases from  him  the  real  estate  upon  which  the  usurious  secu- 
Tity  is  a  mortgage,  or  obtains  a  lien  thereon  from  or  under  him, 
takes  his  position,  and  can  have  no  better  right  to  allege  the 
usury  than  he  had. 

Our  conclusion,  therefore,  is  that  in  any  aspect  of  this  case, 
as  the  facts  plainly  appear,  the  defendants  Wilmot  and  Koch 
must  fail  in  their  defense. 

The.judgment  should,  therefore,  be  reversed  as  to  these  two 
defendants,  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur. 

Judgment,  so  far  as  appealed  from,  reversed. 


Almtra  B.*  Coleman,  Eespondent,  v.  The  Manhattan  Beach 
Improvement  Company  (Limited)  et  al.,  Appellants. 

While  it  is  esaential  that  premises  apon  which  a  grant  is  to  operate  must 
be  so  described  therein  that  they  can  be  identified,  it  is  not  necessary 
that  they  should  be  described  by  boundaries,  courses  or  distances,  or  by 
reference  to  monuments. 

Where  words  of  general  description  are  used,  oral  evidence  may  be  resorted 
to  to  ascertain  the  particular  subject-matter  to  which  they  apply,  and  if. 
with  the  aid  of  such  evidence,  the  premises  can  be  located,  the  grant 
will  not  fail. 

The  provision  of  the  Revised  Statutes,  declaring  a  grant  of  land  void  if 
at  the  time  of  delivery  thereof  the  land  shall  be  in  the  actual  possession 
of  one  claiming  under  a  title  adverse  to  that  of  the  grantor,  does  not 
apply  to  a  deed  from  an  assignee  in  bankruptcy,  made  in  pursuance  of  an 
order  of  the  bankruptcy  court. 

A  deed  described  the  granted  premises  as  *'  Pelican  beach,  near  Barren 
island.'*  In  an  action  of  ejectment  it  appeared  that  the  name  "Pelican 
beach  "  was  originally  applied  to  the  salt  meadows,  marsh  and  beach  on 
Ake  westerly  end  of  Barren  island.  An  inlet  subsequently  opened  across 
said  beach,  separating  a  greater  portion  thereof  from  the  island .    The 
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title  of  the  grantees  to  the  beach  was  undisputeil.  HM,  that  the  deed 
was  not  void  for  uncertainty,  bat  related  to,  and  conyeyed  that  portion 
of  Pelican  beach  cat  off  from  the  island  by  the  inlet. 
The  deed  was  executed  in  1855,  plaintiff  claimed  title  under  a  deed 
executed  to  him  in  1880,  by  an  assignee  in  bankruptcy  of  one  who  took 
title  from  the  original  grantee.  The  assignee  executed  the  deed  under  an 
order  of  the  bankruptcy  court,  made  upon  petition  of  the  bankrupt, 
showing  that  plaintiff  purchased  of  him,  and  paid  for  the  lauds  in 
question,  together  with  other  lands  in  1856,  and  that  by  mistake  they 
were  omitted  from  the'  deed ;  the  assignee's  deed  recited  that  it  was 
made  to  correct  such  mistake.  At  the  time  of  the  deliTery  of  the 
assignee's  deed,  defendant  was  in  possession,  claiming  under  a  deed 
executed  in  1877  by  the  grantors  in  the  deed  of  1855.  HM,  that  the 
bankruptcy  court  had  power  to  give  the  relief  granted  by  its  order,  in  the 
absence  of  any  objection  by  the  parties  in  interest ;  and  that  the  deed 
was  not  void  as  champertous. 

(Argued  November  26, 1883  ;  decided  December  11,  1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  February  13,  1882,  which  affirmed  a  judgment  in  favor 
of  plaintiflE,  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury.     (Mem.  of  decision  below,  26  Hun,  525.) 

This  was  an  action  of  ejectment. 

Both  parties  claimed  title  under  deeds  from  the  heirs  of 
George  Lott,  who  it  was  conceded  died  seized  of  the  prem- 
ises in  question.  Plaintiff  claimed  under  a  deed  executed 
by  said  heirs  to  Cornelius  Fprnet,  dated  September  11, 
1855,  conveying  "all  their  right,  title  and  interest  in  and 
to  Pelican  beach,  near  Barren  island,  in  the  town  of  Flat- 
heads."  Fornet  conveyed  by  quit-claim  deed,  containing  the 
same  description,  in  1855,  to  Abraham  B.  Coleman.  The 
deed  also  conveyed  other  lands.  In  July,  1856,  said  Cole- 
man executed  a  conveyance  to  plaintiflE,  which  described  the 
other  lands  deeded  by  Fornet,  and  described  the  ppemises  con- 
veyed as  being  the  same  premises  conveyed  to  Coleman  by 
Fornet,  but  Pelican  beach  was  not  mentioned  in  the  deed.  On 
December  13,  1880,  John  H.  Piatt,  as  assignee  in  bankruptcy 
of  said  Coleman,  in  pursuance  of  an  order  in  bankruptcy  of  the 
District  Court  of  the  United  States  for  the  southern  district  of 
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New  York,  executed  to  plaintiff  a  deed  containing  the  same 
description.  The  order  was  granted  upon  petition  of  the 
bankrupt,  showing  that  the  lands  were  purchased  and  paid  for 
by  plaintiff,  but  were  by  mistake  omitted  in  the  deed  of  1856. 
The  order  and  the  assignee's  deed  recited  that  they  were 
made  for  the  purpose  of  correcting  such  mistake.  The  deed 
under  which  defendant  claims  was  executed  by  the  heirs  of 
George  Lott  to  John  L.  Bergen,  July  3,  1877. 
Further  facts  appear  in  the  opinion. 

Winchester  BHtton  for  appellants.  As  defendants  were  in 
actual  possession  of  the  looiis  in  quOy  claiming  under  a  title 
adverse  to  that  of  the  grantor  at  the  time  of  the  conveyance 
by  the  assignee,  it  was  void.  (2  R.  S.  [6th  ed.]  1120 ;  1  R. 
S.  739.)  This  was  not  a  judicial  sale,  such  a  sale  must  be  under 
a  honafde  judgment  or  decree  of  a  court  having  competent 
jurisdiction.  {Hoyt  v  Thompson,  Exr.,  1  Seld.  346 ;  Wil- 
liamson V.  Berry,  8  How.  [U.  8.]  495.)  Nor  was  this  convey- 
ance in  pursuance  of  any  previous  valid  contract  to  convey. 
(4  Kent's  Com.  [7th  ed.]  448,  note,  488 ;  4  U.  S.  Dig.,  p. 
684,  No.  2,624.)  The  lands  in  possession  of  the  defendants  are 
in  the  town  of  Gravesend.  (1  R.  S.  [6th  ed.]  205  ;  Denton  v. 
Jackson,  2  Johns.  Ch.  320;  North  Hempstead  v,  Hem^te^,-^ 
Wend.  109.) 

Henry  G.  Atwater  for  respondent.  In  construing  descrip* 
tions  in  deeds  the  utmost  liberality  is  allowed,  and  the  intent 
of  the  parties  will  be  effectuated  if  it  can  by  any  possibility  be 
gathered  from  thedeed*  {Jachsony,  DeUmcy,  11  Johns.  365 ; 
Loomis  V.  Jackson,  19  id.  449  ;  HoUin  v.  Pickett,  2  Hill,  652 ; 
Jackson  v.  Marsh,  6  Cow.  281 ;  Mason  v.  White,  11  Barb. 
173  ;  Feck  v.  MeUams,  10  N.  Y.  632.)  The  words  of  convey- 
ance used  are  sufficient  to  convey  a  fee.  A  quit-claim  deed 
operates  as  a  conveyance.  {Jackson  v.  Alexander,  3  Johns. 
484 ;  Jackson  v.  Fish,  10  id.  456  ;  Jackson  v.  Root,  18  id.  60, 
78 ;  Lyru)h  v.  Livingston,  6  N.  Y  422.)  The  deed  from  John 
H.  Piatt,  as  assignee  in  bankruptcy  of  Abraham  B.  Coleman,  is  a 
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valid  deed  and  well  describes  and  conveys  the  premises  in  ques- 
tion.    {Stevens  v.  ZTauser,  39  N.  T.  302,  303.) 

Andrews,  J.  The  deed  of  September  11,  1855,  from  the 
heirs  of  George  Lott  to  Cornelius  Fomet,  under  whidi  the 
plaintiff  claims  title  to  the  premises  in  controversy,  describes  the 
granted  premises  as  ^'Pelican  Beach,  near  Barren  island,  in 
the  town  of  Flatlands."  It  is  claimed  that  this  description  is 
so  vague,  uncertain  and  indefinite,  that  the  premises  cannot  be 
located,  and  that  for  this  reason  no  title  was  acquired  by  the 
deed  which  will  support  an  action  of  ejectment.  It  is  doubt- 
less true  that  the  premises  upon  which  a  grant  is  to  operate, 
must  be  described  in  the  grant  so  that  they  can  be  identified. 
But  it  is  not  necessary  that  they  should  be  described  by  bounda- 
ries, courses  or  distances,  or  by  reference  to  monuments.  Words 
of  general  description,  such  as  the  estate  of  Blackacre,  or  the 
estate  purchased  of  A.,  or  the  farm  in  the  occupation  of  B.,  are 
sufficient.  Nothing  passes  by  a  deed  except  what  is  described 
in  it,  whatever  the  intention  of  the  parties  may  have  been,  but 
when  words  of  general  description  are  used,  oral  evidence  is 
admissible  to  ascertain  the  particular  subject-matter  to  which 
they  apply,  without  infringing  upon  the  rule  which  prohibits 
parol  evidence  to  add  to  or  contradict  the  language  of  written 
instruments.  The  object  of  oral  evidence  in  such  cases  is  to 
ascertain  the  intention  of  the  parties  as  expressed  in  the  writ- 
ing, and  not  to  make  the  deed  operate  upon  land  not  embraced 
in  the  descriptive  words.  {Doe  v.  HoUonhj  4  Ad.  &  El.  76 ; 
Sanford  v.  HaikeSy  1  Mer.  653.)  The  description  "  Pelican 
Beach,  near  Barren  island,"  in  the  deed  in  question,  is  per- 
fectly intelligible,  and  obviously  refers  to  lands  known  as 
Pelican  Beach,  and  if  premises  owned  by  the  grantors  at  the 
date  of  the  deed  can  be  found  answering  this  description,  it  is 
certain  that  they  are  the  premises  intended.  The  deed,  there- 
fore, was  not  subject  to  the  objection  that  it  was  on  its  face 
void  for  indefiniteness.  The  plaintiff,  upon  his  evidence,  was 
entitled  to  recover  in  the  action,  provided  the  demanded 
premises  were    identified   as   "Pelican   Beach,"    since  it   is 


1883.]    CoLBMAN  V.  Manhattajst  Beach  Im.  Co.  et  al.       233 

opinion  of  the  Coart,  per  Akdrbwb,  J. 

admitted  tliat  the  heirs  of  George  Lott  were  seized  at  the  time 
of  their  conveyance  to  Cornelius  Fomet. 

The  identity  of  Pelican  Beach  with  the  demanded  premises 
is  fonnd  by  the  trial  coart,  and  the  evidence  sustains  the 
finding.  It  was  shown  that  Pelican  Beach,  was 'the  name 
originally  applied  to  the  salt  meadows,  marsh  and  beach  on  the 
westerly  end  of  Barren  island,  extending  from  the  wooded 
part  of  the  island  westerly  to  the  inlet  known  as  Plum  Gut, 
which  separated  Barren  island  from  Coney  island,  a  distance 
of  about  four  miles.  Sometime  between  1840  and  1845,  a 
new  inlet  opened  across  Pelican  Beach,  extendmg  from  the 
Atlantic  ocean  on  the  south,  to  Sheepshead  bay  on  the  north, 
which  separated  the  greater  part  of  Pelican  Beach  from  Barren 
island,  leaving  a  strip  of  salt  meadow,  marsh  and  beach  about 
three  miles  long  between  the  island  and  Plum  Gut  inlet,  and 
when  the  new  inlet  was  opened.  Plum  Gut  inlet  gradually 
filled  up,  but  it  was  still  open  when  the  deed  of  September 
12,  1865,  was  given.  Upon  these  facts  there  can  be  no  ques- 
tion that  that  deed  related  to  that  part  of  Pelican  Beach  cut 
off  from  Barren  island  by  the  new  inlet,  and  was  properly 
described  m  the  deed  as  "  Pelican  Beach  near  Barren  island." 
Subsequently  Plum  Gut  iolet  wholly  filled  up,  and  the  part  of 
Pelican  ^esich.  which  was  formerly  separated  by  this  inlet  from 
Coney  island,  was  united  to  it,  no  inlet  intervening.  But  this 
union  did  not  extinguish  the  title  of  the  heirs  of  George  Lott, 
or  those  who  succeeded  thereto,  to  the  land  formerly  known 
as  Pelican  Beach. 

The  daim  that  Pelican  Beach,  described  in  the  deed  of  Sep- 
tember 12, 1855,  had  disappeared  by  the  encroachment  of  the 
sea,  is  not  sustained  by  the  evidence.  The  shore  line,  as  the 
evidence  shows,  had  advanced  northerly  to  a  considerable  disr 
tance,  and  the  northerly  line  also  had  to  some  extent  been  ad- 
vanced further  north  than  formerly.  But  the  greater  part  of 
the  land  now  connected  with  Coney  island,  east  of  where  Plum 
Gut  inlet  formerly  was,  was  a  part  of  Pelican  Beach  in  1855, 
and  the  accretion  on  the  north  inured  to  the  benefit  of  the  owners 
of  the  beach. 
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The  only  remaining  question  arises  upon  the  claim  of 
the  defendant  that  the  deed  of  December  18, 1880,  from  John 
H.  Piatt,  the  assignee  in  bankruptcy  of  Abraham  B.  Coleman^ 
to  the  plaintiff  Almira  Coleman,  at  which  time  the  defendant 
was  in  possession  of  the  demanded  premises,  under  a  deed 
from  the  heirs  of  George  Lott,  dated  July  3, 1877,  which  pur- 
ported to  convey  tlie  same  premises  formerly  conveyed  by 
them  to  Cornelius  Fomet,  was  void  as  in  contravention  of  the 
statute,  which  provides  that  every  grant  of  land  shall  be  abso- 
lutely void,  if,  at  the  time  of  the  delivery  thereof,  such  land 
shall  be  in  the  actual  possession  of  a  person  claiming  under  a 
title  adverse  to  that  of  the  grantor.  (1  R.  S.  739,  §  .)  The 
deed  from  Piatt,  the  assignee  in  bankruptcy,  to  the  plaintiff, 
was  executed  under  the  order  of  the  bankrupt  court,  made  upon 
the  petition  of  the  bankinipt,  showing  that  the  plaintiff  in 
the  year  1856,  purchased  the  property  in  question  of  the  bank- 
rupt, and  paid  therefor,  and  that  by  mistake  it  was  omitted 
from  the  description  in  the  deed  of  July  2^,  1856,  from 
Abraham  B.  Coleman,  the  bankrupt,  to  the  plaintiff.  The  deed 
from  Piatt  recites  that  it  was  made  to  correct  such  mistake. 
The  case  of  Stevens  v.  Hauser  (39  N.  Y.  302)  is  we  think 
a  conclusive  answer  to  the  objection  that  the  deed  was  chara- 
pertous.  The  order  of  the  bankrupt  court  was  made  in  the 
administration  of  the  estate  of  the  bankrupt,  upon  proof  of 
equitable  circumstances  entitling  the  plaintiff  in  a  proper  ac- 
tion to  the  reformation  of  the  deed  of  July  24,  1856,  and  this 
relief  might  properly  be  given  by  the  order  of  the  bankrupt 
court,  in  the  absence  of  any  objection  by  the  parties  in  in- 
terest. The  deed  of  December  18,  1880,  given  in  pursuance 
of  the  order,  is  not  within  the  mischief  at  which  the  statute 
was  aimed,  or  the  intention  of  the  legislature. 

We  find  no  error  in  the  record,  and  the  judgment  should 
therefore  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Samuel  S.  Bliss,  Respondent,  v.  Boyal  L.  Johnson  et  al., 
Administrators,  etc.,  Appellants, 

One  holding  the  legal  title  to  lands  although  not  actually  occupying,  will 
be  considered  as  constructively  in  possession  thereof,  unless  they  are  in  the 
actual  hostile  occupancy  of  another  under  a  claim  of  title. 

Where  the  true  ownec  has  been  dispossessed  if  the  dispossession  termin- 
ates  withm  twenty  years,  the  possession  will  be  considered  as  having 
returned  to  him ;  to  defeat  his  title  the  adverse  possession  must  be  con. 
tinuouB  for  twenty  years. 

One  J. held  the  legal  title  to  the  whole  of  a  highway;  S.,  to  whose  title  plaint- 
iff succeeded,  took  title,  in  1837,  to  a  farm  adjoining  the  highway  under 
a  deed  which  by  its  terms  bounded  the  lands  on  the  north  by  the  center  of 
the  highway  ;  immediately  thereafter  8.  built  a  fence  extending  one  rod 
into  the  highway,  along  the  entire  north  line  of  his  farm,  and  he  and  his 
successor  in  title  continued  to  occupy  the  inclosed  strip  under  claim  of 
title  until  1846,  when,  upon  a  survey  establishing  J's  title  to  the  whole 
highway  the  fence  was  removed  back  to  the  south  line  thereof,  and  there- 
after no  part  of  it  was  inclosed.  From  1867,  when  plaintiff  purchased  and 
took  possession,  down  to  187d,he  occupied  a  strip  of  land  one  rod  wide 
adjoining  his  farm,  by  plowing,  cultivating  and  mowing  it  each  year. 
HM,  that  conceding  both  of  these  periods  of  occupation  were  hostile  in 
inception  and  continuous  in  character  and  sufficient  to  initiate  a  claim  to 
an  adverse  possession,  they  did  not  bar  the  right  of  the  true  owner  as 
there  was  not  a  continuous  adverse  possession  for  twenty  years. 

During  the  period  between  1846  and  1867,  T.,  plaintifiTs  predecessor  in  title, 
once  a  year  cut  the  grass  from  a  small  plat  of  ground  in  the  highway,  a 
row  of  trees  was  also  planted  by  him  in  the  highway  in  1864,  which  were 
within  a  few  years  thereafter  taken  up  or  destroyed,  and  he  sometimes 
piled  lumber  in  the  highway  against  his  fence.  He  did  not  occupy  the 
*  highway  in  any  other  manner.  Ueldf  that  the  evidence  failed  to 
establish  a  claim  by  adverse  possession. 

The  setting  out  of  trees  or  the  building  of  a  sidewalk  in  a  highway  by  the 
owner  of  adjoining  lands,  as  authorized  by  the  act  of  1863  (Chap.  93,  Laws 
of  186S),  is  not  such  an  occupation  as  can  be  made  the  foundation  of  a 
claim  to  title  by  adverse  possession  as  against  the  true  owner. 

(Argued  November  28,  1883  ,  decided  December  11, 1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  September  30,  1881,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 
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Tills  was  an  action  for  assault  and  battery.  The  defense  was 
that  the  acts  complained  of  were  done  bj  defendants  lawfully 
in  defense  of  their  possession. 

The  case  is  reported  upon  a  prior  appeal,  in  73  N.  T.  629. 

It  appeared  upon  the  trial  that  the  assault  complained 
of  grew  out  of  a  controversy  between  the  parties  who 
o\^ned  adjoining  farms  in  respect  to  the  right  to  a  quan- 
tity of  hay,  which  plaintiflE  had  cut  on  the  south  side  of  the 
highway  adjoining  his  farm.  The  hay  was  left  by  plaint- 
iff  to  dry ;  in  his  absence  defendants  went  into  the  highway 
and  commenced  raking  and  gathering  it  into  piles  for  re- 
moval, on  perceiving  which,  plaintiff  went  with  his  team  and 
wagon  to  load  and  carry  it  away,  and  the  affray  then  occur- 
red. Defendants  claimed  that  Royal  Johnson,  one  of  the  original 
defendants,  who  died  after  verdict,  owned  the  land  upon  which 
the  hay  grew,  that  it  belonged  to  him  and  his  son,  the  other 
defendant,  and  that  the  alleged  assault  was  committed  in 
resisting  plaintiff's  attempt  by  force  to  prevent  its  removal. 

The  further  material  facts  are  stated  in  the  opinion. 

J/.  M.  Waters  for  appellants.  The  title  to  the  highway 
was  a  proper  subject  of  inquiry  in  this  action.  {Bliss  v. 
Johisouy  73  N.  Y.  529.)  The  legal  title  to  land  is  pre- 
sumptive evidence  of  possession.  (Oode  of  Civil  Proc., 
§  368.)  If  the  true  owner  be  in  possession  of  a  part  of 
the  land,  claiming  title  to  the  whole,  his  seizin  extends  by  con- 
struction of  law  to  the  whole.  (3  Wheat.  213 ;  Code  of  Civil 
Proc,  §  370  ;  Thompson  v.  Burhance,  79  N.  Y.  98.)  While 
a  void  deed  is  sufBicient  to  determine  the  extent  of  the  posses- 
sion under  it,  and  to  base  an  adverse  holding  of  lands  which 
are  vacant,  yet,  if  the  true  owner  be  at  the  same  time  in  pos- 
session of  a  part  of  the  land,  claiming  title  to  the  whole,  then 
his  seizm  extends  by  construction  of  law  to  all  the  laud  which 
is  not  in  the  actual  possession  by  inclosure,  or  otherwise,  ol  the 
party  claiming  under  the  defective  title.  (4  Wheat.  213; 
8  Cranch,  229 ;  3  Peters,  291 ;  9  Wend.  311,  note ;  1  Comst. 
528;  71  N.  Y.  380;  9  Johns.  167;  1  R  S.  739,  §  147;  20 
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Barb.  429;  39  id.  513 ;  11  id.  285  ;  46  id.  211 ;  71  N.  Y.  189  ; 
22  id.  170;  19  Johns.  167;  24  Am.  Kep.  430;  2  Wend.  166, 
177 ;  9  Cow.  530,  552 ;  1  Johns.  155 ;  5  Cow.  371  ;  Civil 
Code,  §§  370,  372 ;  54  N.  Y.  377,  387,  631 ;  44  Barb.  181 ; 
68  N.  Y.  459;  44  id.  577;  70  id.  325 ;  71  id.  380 ;  9  Weekly 
Dig.  282 ;  22  How.  212  ;  4  Peters,  480.)  Taking  a  deed  is  not 
enough  to  make  an  adverse  possession.  (3  Washburn  on  Beal 
Estate,  128,  129,  136.) 

Wm,  J.  Mantanye  for  respondent.  The  possession  and 
occupation  of  the  looits  in  qv4>  by  plaintiff  and  his  grantors  as 
proven,  in  connection  with  their  deeds,  which  purported  to 
convey  to  the  center  of  the  road,  barred  defendant's  right  of 
entry,  and  gave  to  plaintiff  the  title.  {Jackson  v.  Todd^  2 
Caines,  183  ;  Jackaoni  v.  EUis^  13  Johns.  118 ;  JLa  Fromhois  v. 
Jackson^  8  Cow.  589,  619,  620,  618,  609;  Jackaon  v.  Walter- 
mire,  7  Cow.  353 ;  JS^ent  v.  Harcourt,  83  Barb.  491 ;  TovyU 
V.  Eemam,  70  N.  Y.  316  ;  Despard  v.  WaJbridge,  15  id.  374 ; 
Crary  v.  Qoodmam.,  22  id.  170,  175-6 ;  AUen  v.  Wdch,  18 
Hun,  226 ;  Sparhawk  v.  Bagg,  16  Gray,  583,  585 ;  Hawn 
mand  v.  Zehner,  21  N.  Y.  118 ;  2  Hilliard's  Real  Prop.  [4th 
ed.]  294,  289 ;  Wilklow  v.  Lane^  37  Barb.  244  ;  Vanderzee  v. 
Vanderzee,  30  id.  331 ;  Bradatreet  v.  Glcurk,  12  Wend.  603  ; 
Smiles  v.  Haatirigs,  22  N.  Y.  217 ;  Peckliam  v.  Henderson, 
27  Barb.  307.)  The  Johnson  deed  should  be  construed,  and 
was  intended  to  convey  the  remainder  of  land  not  conveyed  to 
Wattles.  The  measurements  in  the  Wattles  deed  are  to  be 
controlled  by  the  boundary  "  to  the  road,"  and  so  they  are  in 
the  Johnson  deed.  (2  Hilliard's  Eeal  Prop.  [4th  ed.],  498-499, 
524^  note  rf/  Wendell  y.  Jackson,  8  Wend.  183;  Drew  v. 
Swtft,  46  K  Y.  207;  Ya;tes  v.  Tan  Bogert,  56  id.  526; 
1  Cow.  605 ;  5  id.  346,  371 ;  9  id.  661 ;  Lodge  v.  Barrett,  46 
Penn.  St.  485.)  The  refusal  of  the  court  to  admit  Royal 
Johnson's  testimony  as  to  the  conversations  between  him  and 
Wattles  and  Williams'  agent  at  the  time  of  the  giving  of  the 
deeds  was  proper,  as  it  called  for  transactions  between  the  wit- 
ness, a  party,  and  plaintiff's  grantor  who  was  dead,  or  in  which 
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plaintiiFs  grantor  took  part.  (Code  of  Civil  Proc,  §  829 ; 
JUattoon  V.  Yowig^  45  N.  Y.  696 ;  Brogue  v.  Lord^  67  id. 
495.) 

RuoEB,  Ch.  J.  The  general  principles  involved  in  the  dis- 
position of  this  case  were  discussed  and  determined  upon  the 
former  appeal  to  this  court,  reported  in  the  73  N.  Y.  Reports ; 
and  need  not,  therefore,  be  farther  considered. 

The  assault  and  batterj  which  was  the  subject  of  the  action 
took  place  in  1875  in  the  public  highway  which  divided  the  re- 
spective farms  of  the  plaintiflF  and  defendants.  On  the  trial 
each  of  the  parties  to  the  action  claimed  title  to  the  locus  in  quo^ 
but  it  was  established  by  the  proof,  and  assumed  by  the  court, 
that  the  defendant,  Royal  Johnson,  by  virtue  of  a  deed  from 
the  owner  in  1835  took  and  from  that  time  down  to  the  date  of 
the  affray  held  the  legal  title  to  the  whole  of  such  highway. 

The  plaintiff  attempted  to  establish  title  to  that  half  of  the 
highway  which  adjoined  his  premises,  and  upon  which  the  affray 
occurred,  by  proof  of  an  adverse  possession  thereof,  existing 
for  a  period  of  upwards  of  twenty  years  by  himself  and  his 
grantors.  The  facts  upon  which  this  claim  was  founded  were 
controverted  by  the  defendants ;  and  the  question  as  to  which 
of  these  parties  owned  the  land  in  dispute  was  a  material  one 
upon  the  trial  of  the  case.    {Bliss  v.  Johnson^  73  N.  Y.  629.) 

The  court  left  it  to  the  jury  to  determine  upon  the  whole 
'  evidence  whether  the  plaintiff  had  established  his  right  to  tlic 
premises  by  reason  of  an  adverse  possession  ;  and  to  this  decis- 
ion the  defendants  duly  excepted.  The  defendants  also  re- 
quested the  court  to  affirmatively  charge  the  jury  that  there 
was  not  sufficient  evidence  of  an  adverse  possession,  to  author- 
ize them  to  find  that  the  plaintiff  had  thereby  acquired  title  to 
the  land  in  dispute.  The  court  refused  this  request,  to  which 
refusal  the  defendants  also  excepted. 

These  exceptions  present  the  only  questions  in  the  case,  and 
their  consideration  requires  an  examination  of  the  evidence 
bearing  upon  them. 

This  property  being  a' public  highway  the  public  right  in  it 
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was  obviously  inconsistent  with  a  permanent  appropriation  of 
any  part  thereof  by  either  party ;  arid  the  occupation  of  it 
which  could  be  shown  by  any  one  was  necessarily  subject  to  the 
right  to  the  use  of  its  every  part  by  the  public  as  a  common 
highway.  The  necessity  of  leaving  a  public  road  open  for  the 
use  of  the  traveling  community  and  which  would  appear  to  pre- 
clude the  occupation  of  such  road  in  the  way  in  which  the  own- 
ership of  real  property  is  usually  manifested,  would  seem  to 
render  it  difficult  for  an  individual  to  establish  a  right  to  a 
highway  through  an  adverse  possession,  which  is  generally  re- 
quired to  be  exclusive  as  well  as  continuous. 

The  plaintiff,  however,  claims  to  have  done  so  in  this  case, 
and  that  claim  must  be  examined.  The  time  during  which  he 
asserts  that  he  and  his  grantors  had  such  possession  extended 
from  1837  to  1875,  covering  a  period  of  thirty-eight  continuous 
years.  It  may  be  conceded  that  his  remote  grantor,  one  Sur- 
dani,  in  1837  took  title  to  the  plaintiff's  farm  under  a  deed  which 
bounded  him  to  the  center  of  the  highway,  and  immediately 
thereafkor  built  a  fence  extending  one  rod  into  the  highway, 
on  the  entire  north  line  of  his  farm,  and  from  that  time  to  the 
year  1846,  through  his  remote  and  immediate  grantors,  Surdam 
and  Tracy,  under  a  claim  of  title,  continued  to  occupy  and 
cultivate  all  of  the  land  within  such  inclosure. 

The  undisputed  evidence  shows  that  in  the  year  1846  a  sur- 
vey of  the  respective  farms  of  the  parties  herein,  by  one  Boul- 
ton,  established  the  fact  that  the  defendant  Johnson  had  the 
legal  title  to  the  whole  of  the  road  in  question.  In  the  same  year 
Tracy  removed  the  fence  referred  to  back  to  the  southern 
boundary  of  the  highway,  and  since  that  time  no  part  of  such 
road  has  been  inclosed  by  either  of  the  owners  of  the  adjoining 

I  lands. 

I  It  may  also  be  claimed  from  the  evidence,  and  conceded  in 

this  argument,  that  from  the  year  1867,  when  the  plaintiff 
purchased  and  took  possession  of  his  farm,  down  to  the  time 
of  the  affray,  that  he  actually  occupied  a  strip  of  land  one  rod 
wide  adjoining  his  farm  in  the  highway  by  plowing,  cultivat- 
ing, and  mowing  it  each  year  of  his  occupation.     Should  it  also 
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be  conceded  that  both  of  these  periods  of  occupation  were 
hostile  in  their  inception  and  continuous  in  their  characteri 
and  sufficient  in  themselves  to  initiate  a  claim  to  an  adverse 
possession,  and  to  such  a  possession  as  would,  if  continued  for  a 
sufficient  length  of  time,  have  barred  the  right  of  the  true 
owner  to  reclaim  his  land,  it  would  jet  fall  short  of  the  evi- 
dence necessary  to  authorize  a  jury  to  find  twenty  years,  con- 
tinuous adverse  possession  of  the  premises.  It  is  undisputed 
that  the  appropriation  of  this  land  by  an  inclosure  and  its  cul- 
tivation was  abandoned  by  Tracy  in  18^6,  and  the  inference  is 
irresistible  that  this  was  done  under  a  belief  that  he  had  no 
valid  claim  to  the  land  in  the  highway.  During  the  entire 
period  intermediate  the  years  1846  and  1867,  the  lands  now 
owned  by  the  plaintiff  were  owned  and  occupied  by  his  grantor, 
Tracy,  and  unless  the  whole  or  some  part  of  that  portion  of 
Tracy's  occupation  of  the  highway  in  question  was  adverse,  the 
plaintiff 's  case  will  have  failed  for  want  of  evidence  of  the  dura- 
tion and  continuity  of  the  possession  necessary  to  establish  his 
claim.  The  entire  evidence  upon  this  subject  was  furnished  by 
Tracy  himself,  and  is  concisely  and  fully  stated  in  his  own  lan- 
guage as  follows :'  "  I  have  not  occupied  that  road  myself  in  any 
manner  excepting  to  enter  once  a  year  to  cut  a  little  grass  and 
throw  it  over  my  fence,  no  more  than  setting  out  trees  and  leav- 
ing lumber  there.  The  law  allowed  me  to  set  out  shade  trees  or 
fruit  trees  by  the  side  of  the  road.  I  think  it  was  after  that  law 
was  passed  that  I  set  them  out,  and  up  to  that  time  I  had  never 
occupied  it  for  any  other  purpose  except  once  a  year  to  go  over 
and  mow  that  rich  spot  there ;  that  was  a  spot  half  as  big  as 
this  room.  The  public  always  traveled  this  road.  I  never 
inclosed  any  portion  of  it  at  any  time,  and  I  never  cultivated 
it  or  mowed  it  in  any  other  way  than  as  I  have  specified."  It 
also  appeared  that  the  trees  in  question  consisted  of  one  row  of 
apple  trees  outside  of  the  fence,  and  planted  in  the  year  1864. 
These  trees  were  all  within  a  few  years  taken  up  or  destroyed. 
Ho  further  says  that  he  occupied  the  land  between  the  south 
road  fence  and  the  beaten  track  "  no  way  more  than  to 
leave  lumber  piled  against  the  fence  on  the  west  side  of  the 
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gateway."  "  I  took  no  part  in  the  Boulton  survey.  I  became 
satisfied  that  the  chains  and  links  did  end  where  Boulton  foand 
it.  My  hope  was  to  see  if  I  could  not  hold  beyond  the  chains 
and  links,  and  if  there  was  a  mistake  in  the  count  I  thought  I 
would  hold  to  the  bounds."  It  does  not  appear  that  Tracy  ever 
made  any  actual  claim  of  title  to  the  highway  in  question  at 
any  time ;  and  the  whole  claim  is,  therefore,  based  upon  the 
constructive  posession  which  his  actual  occupation  under  a  deed 
which  apparently  bounded  him  by  the  center  of  the  highway 
indicated. 

It  is  obvious  from  this  evidence  that  the  trees  in  question 
were  set  out  in  the  road,  not  under  any  claim  of  title,  but 
solely  by  virtue  of  the  privilege  conferred  by  chapter  98  of  the 
Laws  of  1863  upon  the  owners  of  lands  fronting  upon  high- 
ways, to  build  sidewalks  and  set  out  trees  along  such  land  in 
the  highway.  Such  an  occnpation  of  land  not  having  been 
instituted  under  a  claim  of  title  could  not  be  made  the  founda- 
tion of  a  claim  to  its  adverse  possession  as  against  the  true 
owner. 

This  leaves  the  plaintiff  to  depend  as  the  sole  ground  of  his 
daim  to  the  ownership  of  the  strip  of  land  extending  one  rod 
wide  and  about  fifty  rods  long  in  the  highway  north  of 
plaintiff's  farm  upon  the  evidence  of  his  grantor  that  he  some- 
times piled  a  quantity  of  lumber  in  the  road  against  the  fence, 
near  his  gateway,  and  annually  mowed  and  converted  the  grass 
growing  upon  a  plot  of  ground  in  the  road,  not  exceeding, 
probably,  one  or  two  rods  square. 

We  cannot  resist  the  conclusion  that  this  evidence  was  totally 
insufficient  to  establish  a  title  in  the  plaintiff  to  the  land  in 
question.  While  the  law  authorizes  the  owner  of  lands  adjoin- 
ing a  highway  to  use  and  occppy  it  in  any  manner  not  incon- 
sistent with  the  right  of  passage  thereon  by  the  traveling  pub- 
lic, yet  its  permanent  occupation  by  inclosure  or  cultivation  is 
manifestly  inconsistent  with  such  right  of  passage;  and  no 
matter  how  long  continued,  can  certainly  never  ripen  into  a 
title  as  against  the  public,  whatever  may  be  the  rule  as  to  its 
effect  upon  the  owner  of  the  soil  of  such  highway.  The  fact, 
SiCKELs  —  Vol.  XLIX.       31 
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therefore,  that  the  defendant  Johnson  did  not  take  and  hold  the 
actual  occupation  of  the  highway  in  question  does  not  militate 
against  his  title,  inasmuch  as  he  had  all  of  the  possession  of  the 
property  in  question  of  which  it  was  legally  susceptible.  The 
settled  principles  of  law  require  courts  to  consider  the  true 
owner  as  constructively  in  possession  of  the  land  to  which  he 
holds  the  title,  unless  they  are  in  the  actual  hostile  occupation 
of  another  under  a  claim  of  title ;  and  this  rule  is  still  more 
imperative  in  the  case  of  wild  and  uncultivated  tracts  or  lands 
which  are  not  legally  susceptible  of  actual  occupation  and  cdl- 
tivation.  {Doe  v-  Thompson^  6  Cow.  371;  Thornpaon  v. 
BurJuina^  79  N.  T.  99.)  This  possession  is  deemed  to  con- 
tinue until  there  is  an  actual  disseizin  and  expulsion  of  the  true 
owner  from  the  land,  and  when  such  dispossession  terminates^ 
if  it  does  terminate  within  twenty  years,  the  possession  is,  by 
construction  of  law,  considered  as  having  again  returned  to 
him  who  holds  the  legal  title.  {Doe  v.  Thompsony  supra ; 
Thompson  v.  Burhcms^  supra,) 

It  would  seem  to  follow  that  the  highway  in  question  must 
be  deemed  to  have  been  in  the  possession  of  the  defendant 
Johnson  at  all  times  during  the  period  in  question,  when  it 
was  not  actually  occupied  by  another  under  a  claim  of  title. 
The  occupation  shown  by  the  evidence  in  this  case  of  the  locus 
in  quo  by  Tracy,  subsequent  to  the  year  1846,  was  altogether 
too  trivial  in  character  to  support  a  claim  to  its  adverse  posses- 
sion during  that  period.  It  was  held  in  the  case  of  Wheeler  v. 
Spi7iola  (54  N".  Y.  387)  that  cutting  a  few  loads  of  grass  upon 
an  otherwise  unoccupied  and  uninclosed  lot  in  each  year  for 
the  space  of  twenty  years  would  not  constitute  a  suflScient  pos- 
session to  confer  title  upon  the  person  performing  such  acts  of 
possession.  In  Miller  v.  Downing  (54  N.  T.  631)  it  was  also 
held  that  one  who  was  accustomed  to  have  a  wood  pile  upon  a 
vacant  lot  for  thirty  years,  and  had  buried  potatoes  upon  it  for 
six  years,  had  acquired  no  title  to  the  lot  by  such  a  possession. 
The  authority  of  these  cases  seem  decisive  of  the  questions 
presented  upon  this  appeal. 

There  has  not  only  been  a  failure  to  show  a  continuous 
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adverse  possession  of  the  premises  in  question,  by  the  plain tiflE 
or  his  grantors  for  the  period  of  twenty  years,  but  the  posses- 
sion of  Tracy  for  the  twenty  years  prior  to  1867  was  not  only 
insufficient  in  itself  to  establish  any  adverse  right,  but  it  was 
not  held  under  a  claim  of  title  such  as  the  law  requires. 

Much  as  we  regret  to  disturb  a  judgment  obtained  after  long 
litigation,  and  which  seems  to  be  not  greatly  inconsistent  with 
the  merits  of  the  case,  regard  for  settled  principles  leaves  us  no 
alternative  but  to  reverse  it. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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A  devisee  who  claims  a  mere  legal  estate  in  the  real  property  of  the  testa- 
tor, when  there  is  no  trust,  cannot  maintain  an  action  for  the  construc- 
tion of  the  devise,  but  must  assert  his  title  bj  a  legal  action,  or,  if  in 
possession,  must  await  an  attack  upon  it  and  set  up  the  devise  in  answer 
to  the  hostile  claim. 

Where  a  person  with  full  knowledge  of  all  the  facts,  but  through  a  mis- 
taken belief  that  his  interest  in  real  estate  was  not  subject  to  sale  on 
execution,  has  lost  his  title  through  a  regular  sale  on  judgment  and 
execution,  and  a  conveyance  by  the  sheriff  to  the  purchaser  pursuant 
to  the  sale  after  the  time  for  redemption  has  expired,  the  court  has  no 
X>ower  to  permit  a  redemption. 

A  mistake  as  to  legal  rights  is  not  a  ground  for  equitable  relief. 

(Argued  November  28,  1888  ;  decided  December  11, 1883.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  February  10,  1882,  which  affirmed  in  part  and  reversed 
in  part  a  judgment  entered  upon  the  report  of  a  referee. 

The  complaint  in  this  action  alleged  in  substance,  that  by 
the  will  of  Minerva  Sherwood,  who  died  seized  of  certain 
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premises  situate  in  Broome  county,  which  are  described  in  the 
complaint^  she  gave  and  devised  the  said  premises  to  the 
plaintiff,  Jane  A.  Weed,  with  the  condition,  however,  that 
should  said  plaintiff  die  leaving  no  child  or  children,  grand- 
child  or  grandchildren,  then  that  the  fee  of  the  premises  should 
pass  to  certain  persons  named,  and  the  will  directed  that  the 
premises  "shall  not  be  in  any  manner  conveyed  during  the  life 
of  said  Jane  A.  Weed;"  that  under  judgments  rendered 
against  said  Jane  A.  Weed  the  premises  were  sold  by  the 
sheriff  of  Broome  county,  and  the  defendant.  Root,  has  received 
a  sheriff's  deed,  and  is  prosecuting  summary  proceeding  against 
said  Jane  A.  Weed  to  turn  her  out  of  possession,  which  is  held 
by  the  plaintiffs.  The  relief  demanded  was  that  a  construction 
be  given  to  the  will  adjudging  that  plaintiffs  have  a  right  to 
hold  possession  inalienable  during  the  life  of  said  Jane  A. 
Weed,  and  that  upon  payment  of  the  amount  of  the  judgments 
the  claims  of  the  defendants  thereto  be  adjudged,  vacated  and 
canceled,  and  that  further  prosecution  of  the  summary  pro- 
ceedings be  restrained. 

The  referee  found  in  substance  among  other  things  that  all 
of  the  plaintiffs'  right  and  interest  in  the  premises  wafi  duly 
and  regularly  sold  on  execution  as  alleged  in  the  complaint ; 
that  after  the  sale  defendant  Root,  who  held  a  judgment 
against  said  plaintiff,  duly  redeemed  the  premises  as  such  judg- 
ment creditor,  and  no  other  redemption  having  been  made, 
after  the  expiration  of  fifteen  months  the  sheriff  executed 
and  delivered  a  deed  thereof  to  said  Root ;  that  said  plaintiff 
had  full  kno^^ledge  of  the  judgment,  execution  and  sale,  but 
understood  and  believed  that  her  title  was  inalienable. 

As  conclusions  of  law  the  referee  foundT,  that  by  virtue  of 
the  sheriff's  sale  and  deed  the  legal  title  to  the  premises  passed 
to  Root ;  and  that  a  court  of  equity  has  not  the  power  to  allow 
Jane  A.  Weed  to  redeem.  Judgment  was  directed  dismissing 
the  complaint ;  and  a  judgment  was  entered  embodying  the  legal 
conclusions  of  the  -referee. 

The  General  Term  reversed  so  much  of  the  judgment  as 
declared  the  rights  of  the  parties,  but  affirmed  the  residue. 
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Ausbv/m  BirdsaU  for  appellants.  The  levy,  by  the  sheriff 
to  whom  the  execution  issued  on  the  Mathews  judgment  was 
deUvered,  upon  the  personal  property  of  Jane  A.  Weed,  to  an 
amount  sufficient  to  satisfy  the  judgment,  was  a  satisfaction  of 
the  same,  and  the  subsequent  sale  of  the  premises  devised  by 
Miss  Sherwood  to  Jane  A.  Weed  upon  the  aforesaid  judgment 
and  execution  was  without  authority  of  law  and  void.  {Hoyt 
V.  Hudson  15  Johns.  308 ;  (Jla/rk  v.  WitherSy  Lord  Raymond, 
1073 ;  1  Salk.  322 ;  Ladd  v.  Blmit,  4  Mass.  403 ;  Eeed  v. 
Prow  J  7  Johns.  428 ;  Ex  parte  Lawrence^  4  Cow.  417 ;  Jdck- 
son  V.  Boweuj  7  id.  21 ;  Ontario  B'k  v.  HaUett,  8  id.  194  ; 
Woodv.  Tonj/y  6  Wend.  563.)  A  court  of  equity  has  the  right 
and  power  to  compel  the  defendant,  Charles  O.  Root,  to  accept 
the  amount  due  from  the  plaintiff,  Jane  A.  Weed,  and  relinquish 
to  her  his  interest  in  the  premises  acquired  under  his  redemp- 
tion. (Code,  §  724;  Story's  Eq.  Jur.  [Redfield's  9th  ed.], 
§§  122,  123,  124,    12 ;  Powell  on  Con.  196.) 

Alex,  Cumming  for  respondent.  The  estate  of  Jane  A. 
Weed  was  alienable  and  the  referee  was  right  in  holding  she 
was  not  entitled  to  redeem.  (Const.  1846,  art.  1,  §  13 ;  2 
R.  S.  [6th  ed.]  1100,  §  2 ;  id.  1092,  §  3 ;  Beed  v.  Yamderheyden, 
5  Cow.  719 ;  4  Kent's  Com.  [12th  ed.]  131 ;  Qirard's  Titles  to 
Real  Estate,  487,  §§  130, 152;  Boohford  v.  Hichnym,  10  Eng. 
L.  and  Eq.  64;  DePeyd&r  v.  Miohad^  6  N.  Y.  467 ;  Sweet 
V.  Green^  1  Paige,  473 ;  Kellogg  v.  Wood^  4  id.  578 ;  Nichol  v.  N. 
F.  c6  E  B.  B.  Co.j  12  N.  T.  121.)  An  heir  at  law  of  a  testator  or 
a  devisee,  who  claims  a  mere  legal  estate  in  the  real  property, 
when  there  is  no  trust,  cannot  maintain  a  bill  in  equity  to  obtain 
a  judicial  construction  of  the  will.  (  Va/nArriburgh  v.  Gatesj 
11  Paige,  505  ;  Woodruff  v.  Oook,  47  Barb.  304.)  A  bill  in 
equity  will  not  lie  when  there  is  an  adequate  remedy 
at  law.  (3  R.  S.  [6th  ed.]  631,  §§  65,  66,  70 ;  id.  634,  §§ 
82,  83.)  All  the  requirements  of  the  statute  giving  the 
right  to  redeem  must  be  strictly  complied  with.  (Her- 
man on  Executions,  §  263;  3  R.  S.  [6th  ed.]  631,  §§65,66 ; 
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OUchriat  v.  Comfort,  34  K  Y.  235 ;  Walter  v.  EarrU,  7 
Paige,  168 ;  3  Wait's  Actions  and  Defenses,  160.)  A  pur- 
chaser on  redeeming  takes  all  the  title  of  the  judgment  debtor, 
and  the  benefit  of  all  estoppel  and  covenants  running  with  the 
land.  {Sweet  v.  Oreen,  2  Paige,  478  ;  KeUogg  v.  Wood,  4  id. 
578.)  A  bill  in  equity  will  not  lie,  because  there  was  an  ade- 
quate and  complete  remedy  at  law,  viz.:  the  right  of  redemp- 
tion given  by  statute.  {Spafford\,  Bangor,  ^^  Me.  51 ;  Gray 
V.  Tyler,  40  Wis.  579 ;  Graham  v.  Roberts,  1  Head,  56  ; 
Thompson  v.  MarUey,  16  Ga.  440 ;  Lyday  v.  Douple,  17  Md. 
188 ;  Gmighran  v.  Swift,  18  111.  414;  BasseU  v.  Brovm,  100 
Mass.  355  ;  Moon  v.  Terry,  1  Texas  42  ;  Oity  of  Peoria  v. 
Kidder,   26  HI.  351 ;  Merrill  v.  Garham,  6  Cal.  41.) 

Andkewb,  J.  Under  the  will  of  Minerva  Sherwood,  the 
plaintiff,  Jane  A.  Weed,  took  a  fee  in  the  house  and  lot  devised 
to  her,  determinable  upon  her  death  without  issue,  in  which 
event  the  premises  were  given  over  to  other  persons  designated 
in  the  will.  The  question  whether  the  devised  premises  were 
subject  to  sale  on  execution  against  the  primary  devisee, 
depends  upon  the  construction  and  legal  effect  of  the  clause  in 
the  will  annexed  to  the  devise  which  directs  that  "  the  house 
and  lot  shall  not  be  in  any  manner  conveyed  during  the  life  of 
Jane  A.  Weed."  The  complaint  bases  upon  this  clause  a 
prayer  for  judgment,  declaring  among  other  things  that  the 
devisee  had  an  inalienable  interest  or  estate  during  her  life  in 
the  premises  devised.  It  is  plain  that  if  the  real  estate  devised 
to  plaintiff  was  by  the  clause  referred  to  rendered  inalienable 
during  her  life,  either  by  her  voluntary  conveyance  or  sale  on 
execution,  the  defendant  Root  acquired  no  title  under  the  sale 
on  the  Matthews  judgment  and  the  redemption  proceedings. 

Whether  the  clause  in  the  will  restraining  alienation  is,  as 
claimed  by  the  defendants,  repugnant  to  the  estate  devised  and 
therefore  void,  is  purely  a  question  of  law.  Its  determination 
involves  legal  questions  and  considerations  only,  and  no  element 
of  equitable  jurisdiction,  and  the  case  in  this  aspect  is  not  of 
equitable  cognizance.    A  devisee  who  claims  a  mere  legal  estate 
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in  real  property  of  the  testator,  where  there  is  no  trust,  cannot 
maintain  an  action  for  the  construction  of  the  devise,  but  must 
assert  Iiis  title  by  ejectment  or  other  legal  action,  or  if  in  pos- 
session must  await  an  attack  upon  it  and  set  up  the  devise  in 
answer  to  the  hostile  claim.  (  Wambcmgh  v.  Oates,  11  Paige, 
505.)  This  action  cannot  therefore  be  maintained  in  the  first 
aspect  presented. 

Treating  the  action  as  one  for  redemption  from  the  sale  on 
the  Matthews  judgment,  it  seems  an  unanswerable  objection 
that  the  court  has  no  power  to  permit  a  redemption  by  a  party 
who  has  lost  his  title  to  land  by  a  regular  sale  on  judgment  and 
execution,  and  a  conveyance  by  the  sheriff  to  the  purchaser 
pursuant  to  the  sale,  after  the  time  for  redemption  given  by 
statute  has  expired.  It  is  doubtless  true  that  the  plaintiff,  Jane 
A.  Weed,  in  permitting  the  time  for  redemption  to  expire  with- 
out availing  herself  of  her  right  to  redeem,  acted  upon  the 
advice  of  counsel  that  her  interest  as  devisee  was  not  subject  to 
sale  on  execution.  Assuming  the  advice  given  to  have  been 
correct,  her  estate  as  devisee  has  not  been  divested.  But  assum- 
ing, as  must  be  assumed,  for  the  purpose  of  the  point  we  are 
now  considering,  that  her  title  was  subject  to  sale  on  execution, 
the  mistake  under  which  she  acted  was  not  a  mistake  from  the 
consequences  of  which  a  court  of  equity  can  relieve  by  allow- 
ing a  redemption  not  authorized  by  statute.  It  was  a  mistake 
of  law,  with  full  knowledge  by  the  judgment  debtor  of  the 
execution  and  sale  and  of  all  the  facts  bearing  upon  her  legal 
rights.  The  misapprehension  of  legal  rights  is  ar not  uncommon 
cause  of  loss  of  property,  and  it  has  frequently  happened  that 
valuable  interests  have  been  sacrificed  by  an  omission  to  take 
the  steps  marked  out  by  the  statute  for  redemption  from  sales 
on  execution.  The  mistake  of  the  plaintiffs  was  not  induced  by 
any  act  or  conduct  of  Matthews  or  the  defendant  Koot.  They 
acted  in  hostility  to  the  view  taken  by  the  plaintiff  of  her  legal 
rights,  and  have  consistently  insisted  throughout  by  their  acts, 
that  her  interest  in  the  land  was  subject  to  sale  on  execution. 

The  title  of  the  defendant  Boot,  as  redeeming  creditor,  has 
been  acquired  under  the  law,  and  a  court  of  equity  cannot 
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divest  legal  titles,  except  in  accordance  with  its  settled  and 
acknowledged  junsdiction.  It  cannot  on  account  of  the  hard- 
ship of  a  particular  case,  or  because  in  a  general  sense  it  may 
deem  it  inequitable  that  a  defendant  under  the  particular  cir- 
cumstances should  insist  upon  his  legal  rights,  subvert  a  title 
fairly  acquired  under  a  regular  sale  on  execution,  without 
fraud,  concealment,  artifice,  imposition  or  undue  advantage  on 
the  part  of  the  purchaser.  The  plaintiffs  took  the  risk  of  the 
sale  and  the  court  cannot  relieve  her  from  the  consequences  of 
her  mistake,  if  such  it  shall  prove  to  be.  If  the  plaintiffs  have 
any  remedy  by  application  to  the  court  to  set  aside  the  sale  for 
irregularity  or  other  reason,  that  remedy  is  unimpaired  by  this 
decision. 

Our  judgment  proceeds  upon  the  ground  that  the  action  here 
cannot  be  maintained  in  either  aspect  presented  by  the  com- 
plaint, first  J  as  an  action  for  the  construction  of  a  will,  or  second^ 
as  an  action  to  redeem  from  the  execution  sale. 

We  think  the  complaint  was  properly  dismissed  at  the  trial, 
and  that  the  judgment  should  be  affirmed,  but  without  costs  to 
either  party. 

All  concur. 

Judgment  affirmed. 


Maby  Raynob,  Appellant,  v,  Luoy  Mabia  Baynob  et  al.,  Re- 
spondents. 

An  order  of  General  Term  affirming  an  interlocutory  judgment  is  not  ap- 
pealable. 

It  teemSy  that  the  party  aggrieved  must  wait  untU  final  judgment  is  en- 
tered, when  he  may  either  appeal  directly  to  this  court  (Code  of  Civil 
Procedure,  §  1886),  in  which  case  the  appeal  will  bring  up  for  review 
only  the  determination  of  the  General  Term,  affirming  the  interlocutory 
judgment,  or  he  may  appeal  to  the  General  Term  (^  1350),  which  appeal 
wiU  bring  up  for  review  only  the  proceedings  after  the  interlocutory 
judgment,  and  in  case  of  affirmance  he  may  appeal  to  this  court,  which 
appeal  wUl  present  for  review  all  the  questions  of  law  involved  in  the 
whole  case. 
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It  seems  al80,  that  where  the  General  Term,  on  appeal  from  either  the  in- 
terlocutory  or  the  final  judgment,  grants  a  new  trial,  an  appeal  may  be 
taken  to  this  ooart  (§§  190, 191). 

ii  seems,  that  a  party  aggrieved  by  an  interlocutory  judgment  may  also, 
after  entry  of  the  judgment,  move  for  a  new  trial  (§  1001)  on  one  or 
more  exceptions  contained  in  a  case  settled  as  prescribed  (g  997),  and 
from  the  order  granting  or  refusing  the  motion  an  appeal  may  be  taken 
to  this  court  (§  190). 

(Argued  December  4, 1888  ;  decided  December  14, 1888.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  which  aflSrmed  an 
interlocutory  judgment  herein. 

This  action  was  for  the  admeasurement  of  dower.  The  ma- 
terial facts  are  stated  in  the  opinion. 

Geo.  F.  Cmnstock  for  appellant.  When  the  fundamental 
questions  in  an  action  have  been  decided,  but  further  proceed- 
ings are  necessaiy  to  gather  up  the  details  of  a  litigation  so 
that  a  final  judgment  can  be  pronounced  and  enrolled,  and 
when  a  review  of  a  decision  is  intended,  the  right  to  such 
review  ought  to  exist  before  going  through  with  the  supple- 
mental proceedings.  (Code  of  Civil  Pro.,  §  1001.)  The  juris- 
diction of  this  court  extends  to  all  cases  of  interlocutory 
decision  not  excluded  by  the  qualifying  words  "  substantial 
rights,"  and  "discretion."  (40  How.  Pr.  243;  10  Abb.  Pr. 
Cas.  [N.  S.]  289 ;  11  id.  29.)  When  the  General  Term  has 
effectually  decided  a  case  while  it  was  in  an  interlocutory  con- 
dition, then  in  an  appeal  from  the  final  judgment  afterward 
entered,  one  need  not  go  again  to  the  General  Term  to  obtain 
a  repetition  of  its  decision.  (36  N.  Y.  619 ;  62  id.  250 ;  86  id. 
162-167  ;  Code  of  Civil  Pro.,  §  1336.) 

D.  Pratt  for  respondents.     This  is  an  interlocutory  judg- 
ment from  which  there  is  no  appeal  to  this  court.     (Code, 
§  190 ;   Walher  v.  Sfmoer,  86  N.  T.  162 ;  Bofirher  v.  Cochin. 
50  id.  689  ;  G(Mm  v.  Orider,  57  id.  353.) 
SioKELs — Vol.  XLIX.        57 
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Eabl,  J.  The  learned  counsel  for  the  defendants  makes  a 
preliminary  objection  that  the  appeal  to  this  court  is  unauthor- 
ized, and  we  are  of  that  opinion. 

The  judgment  entered  at  the  Special  Term  was  not  a  final, 
but  an  interlocutory  judgment.  It  appointed  a  referee  who 
was  to  take  an  account  of  rents  and  profits,  and  improvements 
upon  land,  and  ascertain  the  present  value  of  dower,  and  upon 
payment  by  the  plaintiff  of  a  certain  sum  to  be  ascertained 
by  the  referee  in  the  mode  specified  in  the  judgment,  he,  the  ref- 
eree, was  to  admeasure  her  dower ;  and  he  was  to  report  the  evi- 
dence taken  by  him  with  his  findings  thereon  to  the  court ;  and 
all  other  questions  were  reserved  until  the  coming  in  of  such 
report,  and  the  final  hearing  thereon. 

There  is  but  one  case  in  which  this  court  has  jurisdiction  to 
entertain  appeals  from  any  but  final  judgments,  and  that  is 
provided  for  in  subdivision  4r  of  section  190  of  the  Code.  It 
is  the  general  rule  also  that  appeals  from  judgments  in  the 
Supreme  Court,  and  the  superior  city  courts  to  the  general 
terms  are  confined  to  final  judgments  (§  1346).  But  special 
provision  is  made  by  section  1349  for  appeals  to  the  General 
Terms  from  interlocutory  judgments.  There  is,  however,  no 
provision  anywhere  authorizing  such  appeals  to  this  court. 

If  upon  the  appeal  from  an  interlocutory  judgment  to  the 
General  Term  the  judgment  is  aflSrmed,  then  the  parties  must 
go  back  to  the  Special  Term  and  complete  the  further  proceed- 
ings, and  then  final  judgment  may  be  entered  upon  the  whole 
case.  From  the  final  judgment  the  party  aggrieved  thereby 
may,  under  section  1336,  appeal  directly  to  the  Court  of 
Appeals,  in  which  case  the  appeal  will  bring  up  for  review 
only  the  determination  of  the  General  Term  affirming  the  in- 
terlocutory judgment ;  or  he  may,  under  section  1360,  appeal 
to  the  General  Terra,  which  appeal  will  bring  up  for  review 
only  the  proceedings  to  take  the  final  judgment ;  and  in  case 
the  General  Term  affirms  the  judgment,  he  may  appeal  to  this 
court,  and  here  present  for  review  all  the  questions  of  law 
involved  in  the  whole  case,  and  raised  by  exceptions  taken  at 
the  proper  time. 
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In  case  the  General  Term  upon  an  appeal  from  an  interlocn- 
torj  judgment,  as  npon  appeal  from  a  final  judgment,  grants 
a  new  trial,  then  under  sections  190  and  191,  an  appeal  may 
be  taken  to  this  court. 

But  another  course  of  practice  is  open  to  a  party  aggrieved 
by  an  interlocutory  judgment.  He  may,  after  the  entry  of 
the  judgment,  under  section  1001,  move  at  the  General  Term 
for  a  new  trial  upon  one  or  more  exceptions  contained  in  a  case 
to  be  settled  as  provided  by  section  997 ;  and  in  case  the  motion 
is  granted  or  refused,  an  appeal  may  be  taken  to  this  court 
under  section  190.  But  if  no  appeal  is  taken  to  this  court 
from  an  order  denying  a  new  trial,  then  the  practice  must  again 
conform  to  sections  1336  and  1350. 

The  learned  counsel  for  the  appellant  claims  that  there  is  no 
practical  difference  between  an  appeal  from  an  interlocutory 
judgment  and  a  motion  for  a  new  trial  at  the  General  Term, 
as  there  is  always  in  effect  a  motion  for  a  new  trial  upon  the 
argument  of  such  an  appeal.  The  difference  between  the  two 
may  not  be  very  great,  and  in  some  cases  may  be  wholly  unim- 
portant. But  the  Code,  in  all  its  provisions,  recognizes  a  differ- 
ence between  appeals  and  motions  for  new  trials  (Code,  §§  190, 
191,  999,  1001,  1002,  1003,  1004,  1336,  1350) ;  and  we  in  a 
very  pointed  manner  recognized  the  difference  in  the  case  of 
Walker  v.  Spencer  (86  N.  T.  162).  In  that  case  there  was  an 
interlocutory  judgment  with  which  both  parties  were  dissatis- 
fied. The  plaintiff  appealed  from  the  interlocutory  judgment 
to  the  General  Term,  and  the  defendant  moved  at  the  General 
Term,  under  section  1001,  for  a  new  trial.  The  General  Term 
affirmed  the  judgment  and  denied  the  motion  for  a  new  trial, 
and  then  both  parties  appealed  to  this  court ;  and  here  we  dis- 
missed the  appeal  of  the  plaintiff  on  the  ground  that  an  appeal 
to  this  court  from  an  interlocutory  judgment  was  unauthorized  ; 
and  we  held  the  defendant's  appeal  proper  and  affirmed  the 
order  denying  the  new  trial.  *  In  the  case  of  Bermett  v.  Aitstin 
(81  N.  T.  308)  the  appeal  to  this  court  was  from  an  order  of 
the  General  Term  of  the  Supreme  Court  denying  a  motion 
for  a  new  trial  made  under  section  268  of  the  Code  of  Proced- 
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ure 'which  was  substantiallj  like  section  1001  of  the  Code  of 
Civil  Procedure,  and  hence  we  properly  entertained  theappeaL 
But  there  is  this  difference  between  an  appeal  from  an  inter- 
locutory judgment  and  a  motion  for  a  new  trial  under  section 
1001.  The  motion  must  be  based  upon  one  or  more  excep- 
tions, and  hence  can  present  only  questions  of  law.  The  appeal 
brings  to  the  General  Term  for  review  both  questions  of  law 
and  fact.  Hence  the  appeal  always  brings  up  the  same  questions 
which  can  be  presented  upon  the  motion,  but  the  motion  does 
not  always  present  the  same  questions  which  can  be  argued  upon 
the  appeal. 

We  are  not  concerned  with  the  wisdom  or  utility  of  the  pro- 
visions which  we  have  referred  to.  They  are  plain  and  must 
control.  (Barker  v.  CockSy  50  N.  Y.  689  ;  CcMm  v.  Grisslery 
57  id.  363 ;  Mwndorff  v.  Mundorfy  59  id.  635 ;  HlweU  v. 
JohnsoUy  74  id.  80 ;  Ohesterman  v.  Eylamdy  74  id.  462 ;  Camr 
iridge  Valley  Nat  Bamk  v.  Lynohy  76  id.  514,  516  ;  Victory 
V.  Bloody  93  id.  650.) 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 


John  Honeogee  et  al..  Appellants,  -y.  Henry  Wetttstkin  et  al., 
Respondents. 

The  firm  of  W.  0.  &  Ck).,  of  New  York,  ordered  certain  goods  to  be  manu- 
factured for  them  by  plaintiffs  at  Z.,  Switzerland,  at  a  specified  price. 
Plaintiffs  manufactured  the  goods,  but,  they  having  declined  in  the  mar- 
ket,  refused  to  deliver ;  they  offered,  however,  to  give  said  firm  credit  for  a 
sum  specified,  and  to  send  the  goods  on  consignment,  W,  O.  ft  Co.  having 
the  privilege  as  fast  as  the  indebtedness  was  reduced  below  that  sum, 
to  take  from  the  consignment  sufficient  goods  to  brizl^  the  debt  up 
to  the  prescribed  credit.  The  goods  were  delivered  with  that  understand- 
ing. In  an  action  against  the  iadividual  members  of  said  firm  to  recover 
for  the  goods  so  delivered,  M.  who  had  been  appointed  receiver  of  the 
firm  in  an  action  to  close  up  the  partnership,  and  who,  by  order  of  the 
court  made  on  his  own  application,  had  been  permitted  to  come  in  and 
defend,  set  up  as  a  defense  a  violation  of  the  revenue  laws  and  proved 
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upon  the  trial  that  the  goods  were  sent  through  the  custom-house  at  a 
valuation  less  than  the  stipulated  price,  the  invoices  accompanying  them 
being  made  out  at  the  market  price  on  the  day  the  goods  were  shipped 
from  Z„  while  invoices  at  the  stipulated  price  were  given  to  the  purchas- 
ers. The  original  defendants  did  not  interpose  this  defense.  Plaintiffs' 
counsel  requested  the  court  to  direct  a  verdict  against  the  original  de- 
fendants with  a  proviso  that  plaintiffs  should  have  no  remedy  as  against 
the  funds  in  the  hands  of  the  receiver.  This  was  refused  and  a  verdict 
directed  for  all  the  defendants.  Held,  error;  that  conceding  a  violation 
of  the  revenue  laws  was  proved,  as  to  which  qtuere,  the  original  defend, 
ants  were  not  entitled  to  avail  themselves  of  such  a  defense,  as  thej  had 
not  pleaded  it. 

It  $6em$  that  when  it  appears,  in  an  action  to  recover  for  goods  sold,  by 
plaintiflTs  own  proof,  or  upon  a  defense  properly  interposed,  that  the  goods 

•  were  bought  and  sold  for  the  purx>ose  of  being  introduced  into  the 
country  in  violation  of  its  revenue  laws,  and  that  the  vendor  shared  in 
the  illegal  transaction  or  assisted  in  defrauding  the  customs,  plaintiff 
may  not  recover ;  but  unless  it  appears  upon  plaintiff's  own  showing  or 
is  pleaded  as  a  defense,  defendant  is  not  entitled  to  the  benefit  of  it  as 
such. 

C,  one  of  said  firm,  was  called  as  a  witness  for, the  receiver ;  his  testimony 
was  not  directly  contradicted.  The  court  refused  to  submit  the  ques- 
tion of  his  credibility  to  the  j  uiy.  HM  error,  that  as  he  was  an  interested 
witness  the  question  was  for  the  jury. 

The  order  allowing  the  receiver  to  come  in  and  defend  was  granted  upon 
his  petition,  in  which  he  averred  collusion  between  plaintiffs  and  one 
or  more  of  the  defendants,  but  only  on  information  and  belief,  without 
stating  any  facts,  or  sources  of  information  upon  which  the  belief  was 
based.  This  averment  was  positively  denied  by  plaintiffs.  Held,  that 
the  petition  was  insufficient  to  support  the  order  and  the  same  was  im- 
properly  granted. 

Also  held,  that  the  receiver  had  no  such  interest  in  the  action  as  authorized 
him  to  intervene. 

Also  AM  that  the  order  was  reviewable  here.  (Code  of  Civil  Procedure, 
§  1316.) 

Honnegg&r  ei  al.  v.  Wettttein  et  al,  (15  J.  &  S.  125)  reversed. 

(Argued  December  8,  1883  ;  decided  December  14,  1883.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Su- 
perior Court  of  Uie  city  of  New  York,  entered  upon  an  order 
made  March  8,  1882,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  verdict,  and  also  affirmed  an  order 
of  Spedal  Term,  making  Feodore  Mierson,  as  receiver  of  the 
assets  of  the  fibrm  of  Wettstein,  Oehninger  &  Co.,  a  party  de- 
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fendant,  and  giving  him  leave  to  appear  and  defend.    (Re- 
ported below,  15  J.  &  S.  125.) 

The  natnre  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

D.  M.  Porter  for  appellants.  It  was  not  illegal  for 
plaintifib  to  take  the  risks  of  the  consignment.  {Brooks  v. 
Averyj  4  Oomst.  225.)  If  the  indebtedness  of  the  defendants' 
firm  had  not  been  reduced  below  50,000  francs  at  any  time, 
the  goods  would  still  continue  the  property  of  the  plaintiffs. 
{ConveraemUe  Co.  v.  Chamberalmrg  Co.,  14  Hun,  609  ;  Walker 
V.  Buttriok^  105  Mass.  237.)  The  custom  laws  are  nudum 
prohibit/wniy  and  not  malum  m  se^  and  have  no  extra-territorial 
force,  and  the  plaintiffs  were  not  bound  to  know  their  provis- 
ions. {Charles  v.  People^  1  Comst.  180;  Kmg  v.  DoolittUj 
1  Head  [Tenn.],  77;  Arms  v.  JDauchy,  82  K  Y.  443.)  The 
defendants  waived  the  alleged  illegality  in  the  transactions,  if 
any  there  were,  and  affirmed  the  transactions,  and  the  receiver 
being  a  third  party,  cannot  object.  {Merritt  v.  MiUard^  4 
Keyes,  308 ;  Pepper  v.  Eaight,  20  Barb.  429.)  The  receiver 
cannot  retain  any  of  the  proceeds  of  the  property  consigned 
on  account  of  any  illegality,  because  he  is  a  mere  agent.  {Pa^ 
ker^ywrg  v.  Brovm^  16  Otto,  487 ;  Murray  v.  VanderhUty  39 
Barb.  140;  Bonsfield  v.  Wilson,  16  M.  &  W.  184,  185; 
PraU  V.  Short,  79  N.  Y.  437;  PraU  v.  Eaton,  id.  449; 
Dickvnson  v.  OillUand,  1  Cowen,  481 ;  Acker  v.  Ledyard,  8 
Barb.  514^518 ;  Arden  v.  Patterson,  5  Johns.  Ch.  44,  52 ; 
Svmson  v.  Hart,  11  Johns.  63 ;  In  re  Negus,  10  Wend.  33,  34, 
41.)  The  defendants  Wettstein  and  Meyer  have  not  alleged  any 
defense  of  fraudulent  importations,  and  consequently  plaintiffisi 
are  entitled  to  recover  against  them.  {O^Tool  v.  Garvin,  1  Hun, 
92 ;  Brennan  v.  The  Mayor,  etc.,  62  N.  Y.  365 ;  Paige  v.  Willet, 
38  id.  28 ;  Potter  v.  Smith,  70  id.  299  ;  McFerran  v.  Taylor,  3 
Oranch,  270 ;  Akin  v.  Albaivy  M.  R.  Co.,  14  How.  337 ;  Savryer 
V.  Chambers,  11  Abb.  Pr.  110, 112 ;  Webster  v.  Bond,  9  Hun, 
437;  Judd  v.  Toung,  7  How.  Pr.  71 ;  Cham^dler  v.  Powers,  25 
Hun,  445;  Hornby  v.  Gordon,  9  Bosw.  656,  658-9.)  Third 
persons  should  not  be  permitted  to  intervene  and  be  made  par- 
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ties  to  a  pending  suit  upon  their  own  application,  unless  their 
presence  is  necessary  for  an  entire  adjudication  of  the  questions 
between  the  original  parties,  and  then  only  in  equity.  {£el- 
sey  V.  Murray^  18  Abb.  Pr.  294 ;  Dcuois  v.  Mayor ^  etc.^  14 
K  Y.  506,  526,  527-8;  Tailnum  v.  Hollister,  19  How.  Pr. 
508;  Jvdd  v.  Towng,  7  id.  79;  Euger  v.  Heckel,  86  K  Y. 
483,  484;  N.  T.  8.  S.  M.  P.  A.  v.  Remington,  89  id.  22 ; 
Code  of  Civil  Procedure,  §  462.)  The  defendant  Mierson 
certainly  was  entitled  to  nothing  more  than  to  protect  the  fund 
in  his  hands.  {BosiAmok  v.  Menck^  40  N.  Y.  383.)  The  law 
will  not  presume  an  agreement  void  as  illegal  or  against  public 
policy  when  it  is  capable  of  a  construction  which  would  make 
it  consistent  with  the  law,  and  valid.  {Owrtia  v.  Qokey^  68  N. 
Y.  300,  304 ;  Bigdow  v.  Benedict,  70  id.  203,  204,  205 ; 
Ormea  v.  Dauchy,  82  id.  443  ;  ThraU  v.  Newdl,  19  Vt.  202 ; 
ShvUz  V.  Hoagland,  85  N".  Y.  464 ;  Tracy  v.  Talmage,  14  id. 
162 ;  LoweU  v.  B.  &  L.  B.  B.  Co.,  23  Pick.  24 ;  Inhabitants 
of  Worcester  v.  Eaton,  11  Mass.  368 ;  People  v.  Courtney,  28 
Hun,  589 ;  OUderaleeoe  v.  Loudon,  73  N.  Y.  609 ;  McNuKy 
V.  Hurd,  86  id.  547 ;  Ka/oam^h  v.  Wilson,  70  id.  177.)  The 
question  as  to  whether  the  receiver  was  properly  before  the 
court,  and  the  mode  and  substance  of  the  trial,  are  properly 
reviewable  on  an  appeal  from  the  judgment.  {KeUum  et  al.  v. 
Dv/rfoo  et  al.,  78  N.  Y.  484.)  The  alleged  release  of  Oeh- 
ninger  was  simply  introduced  to  establish  the  sum  dud  the 
plaintiffs,  and  cannot  be  used  for  any  other  purpose.  ( Wood- 
cock V.  Boberts,  66  Barb.  498,  501.)  It  was  ineffectual  in  any 
case.  {Ha/rrison  v.  Close,  2  Johns.  448  ;  Hoffmam,  v.  D%mUyp, 
1  Barb.  186  ;  Fdlows  v.  Steams,  24  Wend.  294,  298-9.)  The 
order  allowing  the  receiver  to  intervene  is  an  intermediate 
order,  and  was  specified  in  the  notice  of  appeal,  and  necessa- 
rily affects  the  final  judgment,  and  is  reviewable  hereunder. 
(Code  of  Civil  Procedure,  §  1316 ;  KeU/am  v.  Dwrfoo,  78  N! 
Y.  484;  Kilmer  v.  Halhom,  id.  228;  Kdly  v.  Sheehan,  76 
id.  325 ;  Meriden  Malleable  Iron  Co.  v.  Bamdmxm,  2  Weekly 
Dig.  591 ;  Dryfus  v.  Otis,  54  How.  409  ;  McHen/ry  v.  Jewett^ 
90  N..  Y.  58 ;  J(yrdam,  v.  iT.  S.  and  L.  B'k,  74  id.  467.) 
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Lucien  Birdseye  for  respondents  Wettstein  and  Meyer. 
Where  a  contract,  whether  express  or  implied,  is  forbidden  by 
law,  whether  expressly  or  by  implication,  and  whether  by  the 
common  or  statute  law,  no  court,  whether  at  law  or  in  equity, 
will  lend  its  assistance  to  give  it  effect.  (JfeUia  v.  Clark^  20 
Wend.  24;  4  Hill,  424;  Chamberlain  v.  Barnes^  26  Barb. 
160 ;  FreeU/oe  v.  Cole,  41  id.  318,  326 ;  Farter  v.  Hamns,  37 
id.  343;  EaU  v.  Erwin^  60  id.  349;  Moeeley  v.  Moseleyj  16 
K  Y.  336 ;  Siarin  v.  EeUy,  36  N.  T.  Snpr.  Ct.  366,  370  ; 
Smith  V.  Hvhbsy  1  Pairf.  71.)  Contracts  for  the  sale  of  goods 
are  illegal  where  the  goods  were  bought  and  sold  for  the  ex- 
press purpose  of  being  introduced  into  the  country  by  violations 
of  its  revenue  laws,  and  the  vendor  is  either  a  sharer  in  the 
illegal  transaction  or  assisted  in  defrauding  the  customs.  {HoL 
man  v.  JohnaoUj  Cowp.  341 ;  Biggs  v.  LoAJorence^  3  D.  &  E- 
454 ;  Glugas  v.  Penaluma^  4  id.  466 ;  WamieU  v.  Reed^  5  id. 
699 ;  Lightfoot  v.  Tena/rU^  1  B.  &  P.  661 ;  Hodgson  v.  Temr 
fie,  6  Taunt.  181 ;  1  Eng.  0.  L.  67 ;  M(yrck  v.  Aid,  3  B.  &  P. 
35  ;  Tan  Dyke  v.  Hewitt,  1  East,  96 ;  Lowrey  v.  Bou7*dieny 
Douglass,  468 ;  Arm^s^ong  v.  Armsi/rong,  3  My.  &  K.  45, 64 ; 
8  Eng.  Ch.  26ii,  279 ;  Peaa^ce  v.  Brooks,  L.  R.,  1  Ex.  213, 
218;  Cowan  v.  MUbum,  L.  R.,  2  Ex.  230;  The  Reayard,  3 
Dods.  Adm.  B.  271 ;  Simpson,  v.  Bloss,  7  Taunt.  246 ;  2  E.  C. 
L.  69 ;  FiA)az  y.  Nichols,  2  M.  Gr.  &  S.  62;  E.  0.  L.  501 ; 
HaAnay  v.  Eve,  3  Cranch,  242 ;  Armstrong  v.  Toler,  1  Wheat. 
258  ;  Duncanson  v.  McLure,  4  Dallas,  306 ;  B elding  v.  Pit- 
kin, 2  Cai.  147, 149  ;  Woodworth  v.  James,  2  Johns.  Cas.  417  ; 
WhiMaker  v.  Cone,  id.  68 ;  Hunt  v.  Knickerbocker,  6  Joh6s. 
327 ;  Craves  v.  DekupUme,  14  id.  146 ;  Oriswold  v.  Wadding^ 
ion,  15  id.  67;  16  id.  438;  Patton  v.  Nicholscm,  3  Wheat- 
204,  207,  note ;  Richardson  v.  Maims  Ins.  Co.,  6  Mass.  102, 
111 ;  Russell  v.  DeQrand,  15  id.  35 ;  Wheder  v.  Russell,  17 
id.  258  ;  Mosely  v.  Mosdy,  15  N.  T.  334;  Niver  v.  Best,  10 
Barb.  369 ;  Merrick  v.  BuOer,  2  Lans.  103 ;  Stevhen  Co.  B'k 
V.  Matthewson,  5  Hill,  249 ;  Dadmouth  v.  Bennett,  15  Barb. 
541 ;  Barton  v.  P.  J.  d:U.  F.  P.  R.  Co.,  17  id.  397;  Rose  v. 
Tru(Kt,  21  id.  361 ;  Bdl  v.  Leggett,  7  N.  T.  176;  Coppdl  v. 
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Eally  7  Wall.  542,  558 ;  Osccmycm  v.  Arms  Co.,  13  Otto,  261, 
268-9;  Drexler  v.  Tyrrdl,  15  Nev.  lU,  131-140.)  If  these 
defendants  either  knew  of  the  crime,  and  were  participants  in 
it  and  its  fruits,  or  had  just  reason  to  suspect  it,  and  were  will- 
ing to  take  their  part  in  its  gains,  still  plaintiffs  cannot  sustain 
their  action.  {DweUy  v.  Van  Houghton^  4  N.  T.  Leg.  Obs. 
101,  103-4;  MerriU  v.  MiUard,  3  Abb.  App.  Dec.  291 ;  4 
Keyes,  213 ;  Kerrison  v.  Kerrison^  8  Abb.  N.  C.  449 ;  Tracy 
V.  Talmadge,  14  K  T.  162;  Pepper  v.  Eaight,  20  Barb.  438; 
WeaifaU  v.  JoneSj  23  id.  9 ;  Schermerhom  v.  Talman^  14  N. 
T.  93,  141 ;  SoUnger  v.  Earle^  82  id.  393,  397;  Knowlton  v. 
a  <&  K  Spring  Co.,  57  id.  518,  533.) 

John  HaUoch  Drake  for  respondent  Mierson,  receiver,  etc. 
This  appeal  does  not  bring  up  for  review  here  the  order  per- 
mitting  the  receiver  to  make  and  serve  an  answer.  (Code  of 
Civil  Procedure,  §  1316 ;  Barrera  v.  Entema,  13  Pittsb.  S.  J- 
341.)  A  contract  founded  upon  an  unlawful  act,  whether  it 
be  malum  prohibitum  or  m/dum  in  se^  cannot  be  enforced  by 
action.  {Smith  v.  City  of  Albany,  7  Lans.  4 ;  Bell  v.  Quinn, 
2  Sandf.  146;  Hamilton  v.  Ghridley,  2  Alb.  L.  J.  458;  54 
Barb.  542 ;  Chra/oes  v.  Delaplaine,  14  Johns.  146.) 

Miller,  J,  This  action  was  brought  by  the  plaintiffs,  to 
recover  a  balance  of  $19,492.91  for  goods  sold  and  delivered, 
consigned  or  caused  to  be  consigned,  and  for  commissions  and 
moneys  paid  out. 

The  plaintiffs  are  residents  of  Zurich  in  Switzerland,  and  in 
October,  1875,  the  firm  of  Wettstein,  Gehninger  &  Co.,  of 
the  city  of  New  York,  ordered  goods  to  be  manufactured  for 
them  by  the  plaintiffs,  at  the  price  of  the  material  at  the  time 
of  the  order  and  the  cost  of  manufacturing  them.  Before 
thegoods  were  manufactured  and  shipped,  goods  of  that  kind  had 
declined  in  price  in  the  market  of  Zurich,  from  ten  to  fifteen 
per  cenfr,  and,  in  consequence  of  some  doubt  as  to  the  respon- 
sibyity  of  the  defendants,  the  plaintiffs  refused  to  deliver  the 
goods  so  directed  to  be  manufactured,  but  stated  they  would 
SiCKKLs  —  Vol.  XLIX.        33 
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give  Wettstein,  Oehjiinger&  Co.  credit  to  the  extent  of  50,000 
francs,  and  would  send  on  consignment  all  the  goods  ordered 
and  as  fast  as  Wettstein,  Oehninger  &  Co.  reduced  their  in- 
debtedness below  50,000  francs,  they  were  to  take  from  the 
goods  BO  consigned  an  amount  equal  to  the  difiEerence  between 
what  remained  due  and  the  50,000  francs.  Goods  were  sent 
directly  to  the  defendants  prior  to  January  1,  1876,  and  it 
appears  that  after  that  time  they  were  sent  under  the  above 
arrangement.  Upon  the  trial,  evidence  was  introduced  show- 
ing that  the  goods  sent  after  January  1,  1876,  were  sent 
through  the  custom-house  at  an  alleged  undervaluation,  and 
in  violation  of  the  revenue  laws  of  the  United  States.  No 
such  defense  was  set  up  in  the  answers  of  the  defendants 
Wettstein  and  Meyer.  It  was,  however,  interposed  in  the  an- 
swer of  one  Feodore  Mierson,  who  had  been  appointed  re- 
ceiver in  an  action  to  dissolve  the  copartnership  of  Wettstein, 
Oehninger  &  Co,  By  an  order  of  the  Superior  Court,  made 
upon  his  own  application,  and  dated  Dec.  19,  1879,  said  Mier- 
son was  made  a  party  defendant  to  this  action,  with  leave  to 
answer  and  defend  the  same,  but  no  provision  was  made  for 
an  amendment  of  the  summons  and  complaint,  nor  were  the 
same  amended  in  this  respect.  The  principal  evidence  to  sus- 
tain the  allegation  of  an  imdervaluation,  as  made  in  the  an- 
swer of  Mierson,  was  duplicate  invoices  which  were  made  of 
three  shipments  of  goods  of  the  value  in  the  aggregate  of 
68,492  francs  70  centimes,  which  goods  Oehninger,  then  being 
one  of  the  firm  of  Wettstein,  Oehninger  &  Co.,  testified  he 
had  ordered  to  be  manufactured  at  a  price  agreed  upon  several 
months  before  the  shipment  thereof.  He  also  testified  that 
plaintiffs  refused  to  deliver  the  goods,  but  offered  to  consign 
them  at  their  own  risk,  that  the  duty  bills  were  made  at  lie 
actual  price  of  the  day  at  the  time  the  goods  were  shipped  in 
Zurich,  and  that  plaintiffs  were  to  invoice  the  goods  at  the  mar- 
ket value.  There  were  only  three  invoices  as  to  which  dupli- 
cates were  offered  in  evidence,  and  there  was  no  duplicate  invoice 
as  to  the  balance  of  plaintiffs'  claim,  to-wit :  31,225  franq^  88 
centimes,  and  the  claims  for  commissions  were  on  goods  or* 
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dered  by  the  defendants'  firm  through  plaintiffs  from  third  par- 
ties. It  would  seem,  from  the  evidence,  that  the  goods  were 
plaintiffs' goods,  unless  the  defendants  reduced  their  credit  be- 
low 50,000  francs,  which  was  not  done.  If  the  plaintiffs  re- 
fused to.  deliver  the  goods  and  thej  consigned  them  as  their 
own,  it  is  by  no  means  clear  that  any  offense  was  committed  in 
violation  of  the  revenue  laws.  Assuming,  however,  that  a 
case  was  made  out  showing  each  an  offense,  it  is  difficult  to 
see  how  the  original  defendants,  Wettstein  and  Meyer,  can 
avail  themselves  of  such  a  defense.  It  was  neither  pleaded 
nor  set  up  in  either  of  their  answers,  and  therefore  they  were 
not  in  a  position  upon  the  trial  to  insist  that  the  goods  shipped 
%o  them  were  fraudulently  imported  in  violation  of  the  laws  of 
the  United  States,  and  that  for  that  reason  no  action  would  lie 
by  the  plaintiffs  against  them  for  a  recovery  of  the  value  of  the 
same. 

The  cause  of  action  alleged  in  the  complaint  was  proven  as 
against  the  defendants  Wettstein  and  Meyer.  Even  although 
Mierson,  as  receiver,  established  the  allegation  that  the  invoices 
were  fraudulent,  and  that  the  revenue  laws  had  been  violated, 
we  think  the  plaintiffs  were  entitled  to  recover  as  against 
Wettstein  and  Meyer;  and  the  court  erred  in  refusing  to  direct 
a  verdict  in  their  favor  against  these  defendants,  as  requested 
by  the  plaintiffs^  counsel.  The  most  that  Mierson  had  a  right 
to  claim  was  the  protection  of  the  funds  in  his  hands  as  re- 
ceiver, and  a  judgment  in  favor  of  the  plaintiffs,  providing  that 
tliey  should  have  no  remedy  against  the  funds  in  the  hands  of  the 
receiver,  in  accordance  with  one  of  the  requests  made  by  plaint- 
iffs' counsel  to  charge,  which  was  refused,  would  have  fully  pro- 
tected his  rights.  Counsel  for  the  defendants  insists  that  they, 
having  proved  that  the  goods  sued  for  and  alleged  to  have 
been  sold  at  one  price,  were  by  the  plaintiffs  valued  and  en- 
tered at  a  lower  price  in  the  invoices,  prepared  and  transmitted 
by  them  with  the  goods,  for  the  purpose  of  entering  the  same 
in  the  custom-house,  and  that  plaintiffs  had  thereby  knowingly 
made,  or  attempted  to  make,  the  entries  thereof  by  means  of 
the  false  invoices,  in  consequence  of  which  the  goods  were  for- 
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feited  to  the  United  States,  the  court  was  bound  to  take  notice 
of  the  undervaluation,  and  that  the  contract  proved  being 
fraudulent  by  law,  the  court  could  not  give  efiEect  to  the  same, 
and  was  justified  in  directing  a  verdict  in  favor  of  the  defend- 
ants.  The  correctness  of  this  rule  is  beyond  dispute,  and 
where  it  is  made  to  appear,  upon  the  plaintiffs'  own  proof  or 
upon  a  defense  interposed  by  the  defendants  in  due  form,  that 
the  contract  in  question  was  illegal,  and  that  the  goods  were 
bought  and  sold  for  the  express  purpose  of  being  introduced 
into  the  country  in  violation  of  its  revenue  laws,  and  that  the 
vendor  is  either  a  sharer  in  the  illegal  transaction  or  assisted  in 
defrauding  the  customs,  it  is  a  defense  to  the  action,  and  the 
plaintiffs  cannot  recover.  In  the  case  at  bar  no  such  facts  weife 
proved  by  the  plaintiffs  upon  the  trial,  and  no  such  defense 
was  set  up  in  the  answers  of  the  original  defendants.  Numer- 
ous cases  are  cited  by  the  respondents'  counsel  to  support  the 
position  contended  for,  but  we  think  that  none  of  them  go  to 
the  extent  of  holding  that  such  a  defense  is  available  under 
a  state  of  facts  such  as  is  presented  upon  this  appeal.  In  the 
cases  cited  the  illegality  of  the  transaction  was  either  pleaded 
or  appeared  on  the  plaintiffs'  own  showing,  and  the  cases  which 
are  specially  relied  upon  do  not,  we  think,  show  that  the  de- 
fense of  illegality  was  not  admissible  under  the  pleadings,  or 
did  not  appear  upon  the  plaintiffs'  ovm  showing. 

The  examination  which  we  have  given  to  the  question  con- 
sidered leads  us  to  the  conclusion  that,  inasmuch  as  the  defend- 
ants Wettstein  and  Meyer  did  not  plead  the  defense  of  under- 
valuation in  either  of  their  answers,  they  were  not  at  liberty 
to  insist  upon  the  illegality  of  the  transaction.  It  would  seem 
that  the  receiver,  who  represents  the  defendants,  should  not  be 
permitted  to  occupy  any  better  position  in  the  defense  than 
the  defendants  themselves.  His  whole  title  is  derived  from  the 
defendants,  who  do  not  claim  to  defend  the  action  upon  an}' 
such  ground  as  is  set  up  in  the  answer  of  the  receiver.  The 
only  ground  upon  which  he  can  insist  on  such  a  defense,  which 
the  defendants  refused  to  make,  is  that  he  represents  thecred- 
itors,  and  hence  it  may  be  required  in  order  to  protect  their 
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rights.  This  is  not  enough,  and  he  should  not  be  allowed,  on 
behalf  of,  and  for  the  benefit  of  the  defendants  and  without 
their  request  or  approval  and  in  opposition  to  their  refusal,  to 
insist  upon  the  same.  As  we  have  seen,  however,  the  receiver 
could  not  have  .been  injured  by  a  compliance  with  the  last  re- 
quest of  the  appellants'  counsel,  which  was  refused  by  the 
court,  as  the  fund  in  his  hands  was  especially  protected  thereby. 

The  court  also  erred  in  directing  a  verdict  in  favor  of  the 
defendants  for  the  reasons  already  stated  ;  but  independent  of 
these  there  were  no  duplicate  invoices  as  to  a  portion  of  the 
account,  and  for  this  as  well  as  for  the  commissions  on  goods 
ordered  by  the  defendants  of  other  parties  through  the  plaint- 
iffs, the  plaintiffs  were  clearly  entitled  to  recover. 

We  also  think  that  the  court  erred  in  refusing  to  submit  to 
the  jury  the  question  made  as  to  the  credibility  of  the  witness 
Oehninger.  Although  not  contradicted,  he  was  an  interested 
party,  and  had  a  direct  interest  in  increasing  the  fund  in  the 
hands  of  the  receiver,  and  in  preventing  its  payment  to  the 
plaintiffs.  His  evidence  was  given  for  the  purpose  of  show- 
ing the  alleged  violation  of  law  by  the  plaintiffs,  and  in  ex- 
planation of  the  three  m voices  which  were  made  of  the  goods, 
of  which  duplicates  were  made,  and  it  was  a  fair  question  for 
the  jm-y  to  say  whether  he  might  not  have  been  influenced  by 
the  circumstances  stated.  The  revenue  laws  are  rwalum  pro- 
hibitum^  and  not  Taalwm  in  8€j  and  have  no  extra-territorial 
force.  The  plaintiffs,  being  foreigners,  are  not  presumed  to  be 
acquainted  with  them,  and  every  intendment  is  in  favor  of  the 
plaintiffs.  There  was  some  evidence  upon  the  trial  which 
tended  to  show  that  the  invoices,  alleged  to  bo  fraudulent, 
may  have  been  made  in  reference  to  the  fall  in  price  of  the 
goods  between  the  time  they  were  ordered  and  the  time  they 
were  shipped,  and  that  has  an  important  bearing  upon  the 
question  arising  as  to  the  intent  of  the  plaintiffs.  Inasmuch, 
liowever,  as  a  new  trial  must  be  granted  for  the  errors  already 
stated,  it  is  not  necessary  to  consider  especially  the  effect  to  be 
given  to  this  aspect  of  the  case. 

There  is  another  ground  which,  we  think,  is  fatal  to  the 
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«/.  Newton  Fiero  for  appellant.  The  board  of  supervieors 
was  bound  to  levj  and  assess  the  amount  of  the  judgment  on 
the  town  of  Kingston.  (Laws  of  1880,  chap.  554.)  The  court 
had  the  right  and  it  was  its  duty  to  apportion  the  debt  due  the 
relator  on  faikire  and  neglect  of  the  proper  officials  so  to  do. 
{EucUer  v.  Golden,  36  N.  Y.  446 ;  DibbU  v.  Hat/iaway,  11 
Hun,  574 ;  Pillow  v.  BiLahneUj  5  Barb.  156 ;  Donaldson  v. 
Wood,  22  Wend.  395.)  The  intent  of  the  statute  being  to 
place  this  burden  upon  the  entire  territory,  its  intent  will  not 
be  defeated  by  the  failure  of  its  agents  to  act  properly.  {Mt. 
Pleasofd  V.  Bechwith,  100  U.  S.  514.)  The  rights  of  the 
creditors  of  a  municipal  corporation  are  protected  from  legis- 
lative invasion  by  the  Constitution  of  the  United  States,  and 
no  repeal  of  a  charter  of  a  municipal  corporation  can  so  dissolve 
it  as  to  impair  the  obligation  of  a  contract,  or  as  to  preclude 
the  creditor  from  recovering  his  debt.  (Dillon  on  Municipal 
Corporations  [3d  ed.],  §§  170,  173.) 

Howard  Chvpp,  Jr.,  cfe  John  J.  Zinson  for  respondent.  The 
board  of  supervisors  is  an  administrative  body,  of  limited  powers, 
which  are  accurately  defined  by  statute,  and  every  act  of  the 
board  in  excess  of,  or  in  variance  from,  the  powers  conferred 
by  statute  is  void.  {People  v.  Lawrence,  6  Hill,  244 ;  Chemung 
.  Rk  V.  Supervisors,  etc.,  5  Denio,  517 ;  Supervisors  of  Rich- 
mond Go.  V.  EUis,  59  N.  Y.  620 ;  3  E.  S.,  marg.  p.  472,  §  102 ; 
3  R  S.  [7th  ed.]  2403  ;  Laws  of  1880,  chap.  554.)  If  it  fails  or 
neglects  to  perform  its  duty  mandamus  will  lie  against  it  to 
compel  it  to  act.  {Town  of  Sand  Lake  v.  Town  of  Be7'lin, 
2  Cow.  485.)  In  the  absencd  of  any  provision  in  the  act,  divid- 
ing the  town,  for  an  adjustment  of  liabilities,  the  town  of  King* 
ston,  as  now  constituted,  as  between  debtor  and  creditor 
remains  solely  liable  for  the  debts  of  the  corporation.  {Hamp- 
shire V.  Franldin,  16  Mass.  76 ;  Morgan  v.  Beloit  Gity  and 
Town,  7  Wall.  613 ;  Town  of  Depere  v.  Town  of  BeUevue,  31 
Wis.  120 ;  People  v.  Morrell,  21  Wend.  568 ;  Laws  of  1838, 
chap.  332 ;  Crawford  Co.  v.  Iowa  Co,,  2  Chandler,  14 ;  JUil- 
wa/ukee  v.  Milwaukee,  12  Wis.  93 ;    Windham  v.  Portland^ 
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4  Mass.  384 ;  N,  Ta/rmouth  v.  SkUlingSy  4-5  Me.  133  ;  Veaaie 
V.  Hawlandy  47  id.  127  ;  Medford  v.  Pratt^  4  Pick.  222 ;  Mon^ 
pelier  v.  K  Monipdier^  29  Vt.  12 ;  Hartford  Bridge  (Jo.  v. 
E.  Hartford,  16  Conn.  149 ;  HaHf&rd  Bridge  Co.  v.  E, 
Hartford,  10  IT.  S.  511 ;  Richards  v.  Daggett,  4  Mass.  539 ; 
Richland  Co.  v.  Lawrence,  12  111.  1 ;  Plunkett  Township  v. 
Crawford,  77  Penn.  St  102.) 

Eabl,  J.  On  the  20th  day  of  February,  1879,  the  relator 
recovered  a  judgment  against  the  town  of  Kingston,  in  Ulster 
county.  On  the  28th  day  of  November  thereafter,  the  board 
of  supervisors  of  that  county,  in  pursuance  of  the  power  con- 
ferred by  chapter  319  of  the  Laws  of  1872,  by  an  act  duly 
passed,  erected  from  a  portion  of  the  territory  theretofore  com- 
prised within  the  town  of  Kingston,  a  new  town,  to  which  the 
name  of  Ulster  was  given ;  and  another  portion  of  the  same 
territory,  particularly  described,  was  cut  off  and  annexed  to  the 
adjoining  town  of  Woodstock ;  and  the  act  provided  that  "  all 
the  remaining  part  of  the  present  town  of  Kingston,  not  in- 
cluded in  either  of  the  aforesaid  boundaries,  shall  be  and  remain 
a  separate  town  in  the  county  of  Ulster,  by  the  name  of  Kings- 
ton." The  action  of  the  board  of  supervisors  was  legalized 
and  confirmed  by  the  act  chapter  407  of  the  Laws  of  1880. 
By  this  division  of  this  territory  the  old  town  of  Kingston  was 
apparently  left  with  less  than  three  per  cent  of  the  property 
formerly  within  its  limits.  In  November,  1882,  the  relator 
applied  at  a  Special  Term  of  the  Supreme  Court  for  a  writ  of 
manda/mus  to  be  directed  to  the  board  of  supervisors,  com- 
manding them  to  levy  and  assess  the  amount  due  him  on  his 
jiidgment  on  the  town  of  Kingston,  or  on  the  towns  of  Kings- 
ton, Ulster,  and  so  much  of  Woodstock  as  in  1879  formed  the 
town  of  Eangston,  pro  rata.  The  Special  Term  granted  a 
writ  commanding  the  supervisors  to  levy  and  assess  the  amount 
due  the  relator  upon  his  judgment  upon  the  three  townsas  prayed 
for  by  the  plaintiff ;  and  that  the  amount  should  be  apportioned 
upon  the  territory  formerly  comprised  within  the  town  of 
Kingston  before  its  division,  according  to  the  assessed  valuation 
SicKELs — Vol.  XLIX.        34 
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of  the  property  within  the  territory,  as  appeared  by  the  tax- 
rolls  of  the  several  towns  for  the  year  1882.  SVom  the  order 
of  the  Special  Term  the  board  of  supervisors  appealed  to  the 
General  Term,  where  the  order  was  reversed  and  the  motion 
for  the  writ  of  mandamiM  was  denied,  with  costs  ;  and  the  re- 
lator then  appealed  to  this  court. 

The  General  Term  held  that  the  relator,  for  the  purpose  of 
collecting  his  judgment,  should  have  proceeded  according  to 
the  provisions  of  the  Eevised  Statutes,  contained  in  article  2, 
title  1,  chapter  11,  part  1  (1  Eevised  Statutes,  338j;  and  we  are 
of  the  same  opinion.  Section  4  of  that  article  provides, 
that  "  when  a  town  seized  of  lands  shall  be  divided  into  two  or 
more  towns,  the  supervisors  and  the  overseers  of  the  poor  of 
the  several  towns  constituted  by  such  division  shall  meet  as 
soon  as  may  be  after  the  first  town  meeting  subsequently  held 
in  such  towns,  and  when  so  met  shall  have  power  to  make  such 
agreement  concerning  the  disposition  to  be  made  of  such  town 
lands  and  apportionment  of  the  proceeds  as  they  shall  think 
equitable;  and  to  take  all  measures  and  execute  all  convey- 
ances which  may  be  necessary  to  carry  such  agreement  into 
efiEect."  Section  5  provides  that  "  when  any  such  town 
shall  be  altered  in  its  limits,  by  the  annexing  of  a  part  of  its 
territory  to  another  town  or  towns,  the  supervisors  and  over- 
seers of  the  poor  of  the  town  from  whith  such  territory  shall 
be  taken,  and  of  the  town  or  towns  to  which  the  same  shall  be 
annexed,  shall,  as  soon  as  may  be  after  such  alteration,  meet 
for  the  purpose,  and  possess  the  powers  provided  in  the  last  pre- 
ceding section."  Section  6  provides  that  "if  no  agreement 
for  the  disposition  of  such  lands  shall  be  made  by  the  super- 
visors and  overseers,  within  six  months  after  such  division  or 
alteration,  then  the  supervisor  and  overseers  of  the  poor  of 
each  town  in  which  any  portion  of  said  lands  shall  lie  shall 
proceed,  as  soon  as  may  be,  to  sell  and  convey  such  part  of  said 
lands  as  shall  be  included  \vithin  the  limits  of  such  town,  as 
fixed  by  the  division  or  alteration ;  and  the  proceeds  arising 
from  such  sale  shall  be  apportioned  between  the  several  towns 
interested  therein,  by  the  supervisors  and  overseers  of  the  poor 
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of  all  the  towns,  aqcording  to  the  amount  of  taxable  property 
in  the  town  divided  or  altered,  as  the  same  existed  immediately 
before  said  division  or  alteration,  to  be  ascertained  by  the  last 
assessment  list  of  such  town.''  Section  7  provides  that 
"  when  a  town  possessed  of  or  entitled  to  money,  rights  or 
credits,  or  other  personal  estate,  shall  be  so  divided  or  altered, 
snch  personal  estate,  including  moneys  belonging  to  the  town 
in  the  hands  of  the  town  officers,  shall  be  apportioned  between 
the  towns  interested  therein,  by  the  supervisors  and  overseers 
of  such  towns  (who  shall  meet  for  that  purpose  as  soon  as  may 
be  after  the  first  town  meeting  subsequently  held  in  such 
towns)  according  to  the  rule  of  apportionment  above  pre- 
scribed." Section  8  provides  that  "  whenever  a  meeting 
of  the  supervisors  and  overseers  of  two  or  more  towns  shall 
be  required  in  order  to  carry  into  effect  the  provisions  of  this 
article,  such  meeting  may  be  called  by  either  of  said  super- 
visors." Section  10  provides  that  "  debts  owing  by  a  town  so 
divided  or  altered  shall  be  apportioned  in  the  same  manner  as 
the  personal  property  of  such  town ;  and  each  town  shall  there- 
after be  charged  with  its  share  of  such  debts,  according  to 
such  apportionment."  These  are  ample  and  precise  provisions 
for  the  payment  of  the  debts  of  a  town  whose  territory  is  di- 
vided. It  is  undisputed  that  the  legislature  had  the  power  to 
make  these  provisions,  and  to  require  the  debts  of  such  towns 
to  be  paid  in  this  way.  These  are  all  the  provisions  on  the 
subject,  and  were  intended  to  furnish  creditors  the  only  mode 
for  the  payment  of  their  debts  in  the  cases  specified.  But  for 
the  statute,  or  some  other  provision  of  law,  upon  the  •  division 
of  the  old  town  of  Kingston,  all  the  liabilities  of  that  town 
would  have  remained  against  the  present  town  of  Kingston  ; 
and  it  would  have  been  entitled  to  all  the  property  of  the  old 
town  within  its  limits,  and  would  have  been  obliged  to  discharge 
all  its  debts  and  obligations.  {LaramieCounty  v.  Albany  County^ 
92  U.  S.  307 ;  Mount  Pleasant  v.  Beckwith,  100  id.  514.)  Within 
the  latter  authority,  too,  if  the  old  town  of  Kingston  had  been 
entirely  blotted  out,  and  its  territory  annexed  to  other  towns  ; 
or  if  other  towns  had  been  carved  out  of  it,  and  new  munici- 
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palities  had  thus  been  formed,  in  the  absence  of  any  legisla- 
tion providing  for  the  payment  of  the  debts  of  the  old  town, 
they  would  have  devolved  upon  the  new  towns,  to  be  paid  by 
them  in  equitable  proportions.  But  here  express  provision 
of  law  is  made  as  to  the  manner  of  discharging  the  obligations 
of  the  old  town ;  and  those  provisions  are,  at  least  in  the  first 
instance,  exclusive  and  must  be  pursued.  Under  them  all  the 
debts  of  the  old  town  of  Kingston  are  to  be  apportioned  by 
the  oflScers  named,  between  the  three  towns  of  Ulster,  Wood- 
stock and  Kingston,  according  to  taxable  property,  as  the 
same  existed  immediately  before  the  division,  to  be  ascertained 
by  the  last  assessment  list  of  the  town,  which  was  the  assess- 
ment list  of  1879.  The  relator,  therefore,  has  a  plain  remedy, 
which  is  by  mandamus  to  compel  a  meeting  of  the  present 
officers  of  the  three  towns,  and  a  discharge  by  them  of  the 
duties  devolved  upon  them  by  the  statute.  It  cannot  be 
doubted  that  a  writ  may  be  so  framed  and  so  enforced  as  to 
give  the  relator  and  all  the  other  creditors  of  the  old  town  of 
Kingston  ample  redress. 

The  act  chapter  554  of  the  Laws  of  1880  has  reference 
only  to  the  collection  of  judgments  against  towns  which  have 
not  been  divided  or  altered. 

The  order  of  the  General  Term  should  be  affirmed  with 
costs. 

All  concur. 

Order  affirmed. 


Chablbs  S.  GmLLEAUME,  Bespondent,  v.  Edward  Eowe  et  al., 

Appellants. 

EieetM  that  theissuiDg  of  an  execation  against  the  person  of  a  judgment 
debtor  is  within  the  scope  of  the  implied  authority  of  the  attorney  for  the 
judgment  creditor ;  and  when  such  an  execution  is  issued  and  the  debtor 
arrested  thereon  in  a  case  where  it  is  not  authorized,  the  client  may  be 
held  liable,  although  there  be  no  evidence  that  he  directed  either  the  issu- 
ing of  the  execution  or  the  arrest 


1883.]  GuiLLEAUME  V.  RowE  et  al.  269 

Statement  of  case. 

After  sach  an  arrest  the  judgment  creditors  notified  the  sheriff  that  thej* 
" coantermanded "  the  ezecntion,  and  the  latter  thereupon  informed  the 
prisoner  that  he  had  been  directed  to  discharge  him  if  he  would  sign  a 
stipulation  not  to  sue  foe  false  imprisonment,  and  upon  the  prisonei^'s 
refusal  assured  him  that  if  he  did  not  sign  it  "  he  would  have  to  stay  in 
jail  a  long  time."  The  prisoner  then  signed  and  was  discharged.  In  an 
action  for  falserimprisonment,  hM,  tliat  the  release  was  void  for  dnress 
and  so  furnished  no  defense. 

Submitted  December  7,  1888 ;  decided  December  14,  1883.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  April  80,  1882,  which 
reversed  a  judgment  in  favor  of  the  defendants,  entered  upon 
an  order  dismissing  the  complaint  on  trial,  and  which  granted 
a  new  trial.     (Reported  below,  16  J.  &  S.  169.) 

This  was  an  action  for  false  imprisonment. 

The  defendants  employed  an  attorney  to  bring  an  action 
against  the  plaintiff,  who  obtained  judgment  in  their  favor. 
An  execution  against  property  was  returned  unsatisfied,  and 
the  attorney  then  issued  an  execution  against  the  person.  By 
virtue  of  it  the  plaintiff  was  arrested  on  the  second  of  Feb- 
ruary and  lodged  in  jail.  Afterward  the  defendants,  in  their 
own  person,  under  date  of  February  24,  notified  the  sheriff 
that  they  "  countermanded  "  that  execution,  and  thereupon  he 
informed  the  prisoner  that  he  had  an  order  to  discharge  him,  if 
he  would  sign  a  stipulation  not  to  sue  the  execution  creditors 
or  their  attorney  for  damages  on  account  of  the  arrest,  and 
upon  his  refusing  to  do  so  assured  him  that  if  he  "  did  not 
sign  it  he  would  have  to  stay  in  jail  a  long  time."  The  pris- 
oner signed  the  stipulation  and  was  discharged.  He  then 
brought  this  action.  Upon  the  trial  these  facts  appeared, 
and  it  was  also  conceded  that  the  last  execution  was  not 
authorized  by  the  judgment  and  was  void.  The  trial  judge 
held  that  the  release  did  not  bind  the  plaintiff,  but  upon 
defendant's  motion,  dismissed  the  complaint  because,  in  his 
opinion,  the  evidence  did  not  show  that  the  defendants  di- 
rected the  issuing  of  the  execution,  and  refused  to  submit  that 
question  to  the  jury. 
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Blutneiistiel  cfe  Hirsch  for  appellants.  As  the  execution  was 
properly  issued,  it  is  a  complete  answer  to  the  suit.  (Code, 
§  549,  subd.  2 ;  id.,  §  1487,  subd.  1 ;  Rov)e  v.  GuiUeaume^  18 
llun,  556, 557,  558,  659.)  If  the  execution  was  void  absolutely, 
then  defendants  were  not  liable  unless  some  evidence  were 
furnished  showing  that  they  authorized  or  ratified  the  act. 
(  Welch  V.  Cochraji,  63  N.  Y.  181 ;  Clarh  v.  Woodruff,  83  id. 
518,  525 ;  Brass  v.  Worthy  40  Barb.  654;  Seymour  y.  Wyckoffy 
10  X.  Y.  213 ;  Fom  v.  Jackson^  8  Barb.  355.)  In  any  event 
the  evidence  shows  that  the  plaintiff  expressly  released  his 
rights  to  sue  the  defendants  by  the  stipulation.  {Todd  v. 
Todily  2  Hun,  298 ;  Scroff  v.  S(yroffy  42  How.  348  ;  Sohafer 
v.  Guesty  .6  Robt.  264.) 

John  F,  Molrvtyre  for  respondent.  The  evidence  was  suffi- 
cient to  make  the  attorneys,  who  issued  the  execution  against 
the  person  of  the  plaintiff,  prima  facie  the  agents  of  the  de- 
fendants, and  their  acts  binding  upon  the  defendants,  as  their 
plenary  authority  as  such  attorneys  had  not  ceased  by  a  final 
recovery.  {Newberry  v.  Lee^  3  Hill,  523 ;  Brown,  v.  FeeteVy 
7  Wend.  301 ;  Oestrich  v.  Oreenbaumy  9  Hun,  243 ;  Brock  v. 
Barnesy  40  Barb.  521;  MaMoch  v.  Sidleyy  Daily  Register, 
Aug.  25,  1883.)  Authority  can  be  deduced  from  the  course 
of  dealing  and  intercourse,  or  it  may  be  deduced  from  the 
nature  of  the  employment.  (Story  on  Agency,  §  45 ;  2  Kent's 
Com.  612,  618  ;  Paley  on  Agency,  2.)  When  the  agency  is 
inferred  from  the  relative  situation  of  the  parties,  it  is  generally 
sufficient  to  establish  the  fact  that  the  relationship  was  actually 
created.  (Greenleaf  on  Evidence,  §  64.)  The  defendants  are 
answerable  to  the  plaintiff  for  the  issuance  of  the  execution 
against  his  person  and  his  incarceration  thereunder.  It  matters 
little  whether  or  no  direct  authority  was  given  by  the  defend- 
ants to  issue  the  execution.  {Foster  v.  .Wiley y  27  Mich.  244 ; 
MoU  V.  Consumers^  Ice  Co,y  73  N.  Y.  543 ;  Ba/rher  v.  Brahamy 
3  Wils.  368 ;  Newberry  v.  Lee,  3  Hill,  523 ;  Lynchv.  Met.  El, 
E.  B.  Oo.y  90  N.  Y.  77;  Boucher  v.  Blanchard,  86  id.  256.) 
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It  was  not  necessary  to  prove  that  defendants  authorized  the 
issuance  of  the  execution  against  the  person.  It  was  sufficient 
to  show  the  original  retainer  and  that  the  act  was  done  in  the 
progress  of  the  action.  {FishkiU  Savings  Ins,  v.  2fat  JB^k  qf 
Fishkia,  80  N.  T.  162 ;  N.  Y.  dk  H.  E.  JR.  v.  Schvyler,  34 
id.  30;  Hold^i  v.  N.  JT.  cfe  E.  Bk,  72  id.  286;  Coming  v. 
Southerlcmd,  3HiU,  556.)  The  release  is  not  a  bar  to  the 
action,  as  the  testimony  shows  that  it  was  obtained  from  the 
plaintiff  by  a  threat.  (Greenleaf  on  Evidence,  302  ;  Fisher  v. 
Shattuek,  11  Pick.  252 ;  1  Parsons  on  Contracts,  393 ;  Wat- 
kins  V.  Baird^  6  Mass.  506;  Strong  v.  Orcmnis^  26  Barb. 
122 ;  15  Johns.  256.)  Mere  fear  of  imprisonment  constitutes 
duress.  {Richards  v.  Vanderpooly  1  Daly,  71, 1  Cow.  Tr.  264; 
5  Hill,  157;  Evans  v.  Begleys^.i  Wend.  243;  Forshay  v. 
Ferguson^  5  Hill,  154.) 

Danfoeth,  J.  Upon  this  appeal  the  defendants  must  be 
held  to  the  point  on  which  they  succeeded  at  the  trial  term. 
They  then  conceded  that  the  arrest  of  the  plaintiff  was  by  vir- 
tue of  an  execution  for  which  there  was  no  authority  in  law, 
but  had  him  turned  out  of  court  on  the  sole  ground  that  there 
was  no  evidence  showing  that  either  of  the  defendants  author- 
ized the  issuing  of  the  execution  or  his  arrest.  The  General 
Term  were  of  opinion  that  a  case  was  made  out  by  the  plaintiff, 
and  we  agree  with  that  court.  A  party  is  bound  by  the  acts 
of  his  attorney,  although  he  does  not  give  immediate  direction 
as  to  the  proceedings  in  an  action,  or  is  not  with  him  at  its  succes- 
sive stages.  If  he  sets  the  attorney  in  motion  he  becomes  liable 
as  the  cause  progresses,  and  if  the  result  is  in  his  favor,  is  re- 
sponsible for  the  methods  resorted  to  for  the  enforcement  of  the 
judgment.  This  is  well  settled,  {Barker  v.  Braham^  3  Wils. 
368 ;  Poucher  v.  Blancha/rd^  86  K  T.  256.)  Here  the  retainer 
of  the  attorney  was  by  these  defendants,  the  issuing  of  the 
execution  was  within  the  scope  of  his  implied  authority,  and 
the  arrest  of  the  judgment  debtor  was  for  the  purpose  of  com- 
pelling payment.  This  was  enough  to  make  them  liable.  There 
was,  however,  evidence  tending  to  show  actual  knowledge  on 
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the  part  of  the  defendants,  and  at  any  rate  acquiescence  by 
them  in  the  course  adopted  by  their  attorney.  The  court  erred  in 
taking  the  question  from  the  jury  and  in  dismissing  the  case  as 
one  where  no  cause  of  action  was  made  out. 

The  learned  connsel  for  the  appellants  now  argues  that  by 
the  stipulation  the  plaintiff  released  his  right  of  action.  But  this 
proposition  was  decided  against  the  defendant  by  the  trial  judge 
as  well  as  the  General  Term.  It  has  no  merit.  The  instrument 
on  which  he  relies  was  executed  by  the  plaintiff  without  con- 
sideration and  while  enduring  an  imprisonment,  which  was 
illegal.  It  was,  therefore,  void  for  AxkrQ&&\Fo8hay  v.  Fergu- 
son^ 5  Hill,  154;  Evans  v.  Begleys^  2  Wend.  243),  and  the 
defendants  could  acquire  no  right  under  it. 

The  General  Term  properly  reversed  the  judgment  and  di- 
rected a  new  trial.  Its  order  should  be  affirmed  and,  by  reason 
of  the  defendant's  stipulation,  the  plaintiff  have  judgment 
absolute. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


Jacob  Bbookman  et  al.,  Appellants,  v.  FKBDiNAifD  Kubzmak, 

Defendant. 


A  deed  described  the  premises  oonvejed  as  sitaate  Id  the  citj  of  New  York, 
and  bounded  as  foUows  :  "  Beginning  at  a  point  on  the  westerly  side  of 
Second  avenue,  distant  fifty  feet  and  ten  inches  from  the  wutJi^atierly 
comer  of  Second  avenue  and  One  Hundred  and  Eleventh  street;  thence 
westerly  and  parallel  with  said  One  Hundred  and  Eleventh  street,  and 
partly  through  a  party  wall,  eighty  feet ;  thence  southerly  and  parallel 
with  Second  avenue  fifty  feet;  thence  easterly  and  parallel  with  said  One 
Hundred  and  Eleventh  street  eighty  feet,  to  the  westerly  side  of  Second 
avenue;  thence  northerly  and  along  said  Second  avenne  fifty  feet,  to  the 
place  of  beginning."  The  grantors  had  title  to  premises  which  would  be 
included  in  the  description  if  the  word  **  southeasterly*'  were  changed 
to  south-westerly,  and  the  grantee  conveyed  to  plaintiff  by  deed,  in 
which  the  description  was  thus  changed.  Held,  that  the  use  of  the  word 
*'  south-easterly  "  was  not  such  a  defect  as  justified  defendant,  a  pur- 
chaser,  in   refusing  to  accept  ^itle ;  that  by  the  intrinsic  evidence  fur- 
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Dished  bj  the  deed  it  appeared  indisputably  that  the  intent  was  to  nae 
the  word  *'  south-westerly." 
In  construing  the  description  clause  in  a  conveyance  such  an  interpretation 
will  be  adopted  as  shall  give  effect  to  the  intention  of  the  parties  if  it 
can  be  ascertained  from  the  instrument.  For  this  purpose  any  particular 
may  be  rejected  if  inconsistent  with  other  parts  of  the  description,  and 
if  sufficient  remains  to  locate  the  land  intended  to  be  conveyed. 

(Submitted  December  7, 1883;  decided  December  14, 1888.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
perior Court  of  the  city  of  New  York,  entered  upon  a  cajse 
submitted  under  section  1279  of  the  Code  of  Civil  Procedure. 

The  facts  appearing  in  the  case  are  substantially  stated  in 
the  opinion. 

Jaffies  M.  Fish  for  appellants.  If  the  description  is  uncer- 
tain  we  can  turn  to  the  mortgages  referred  to  in  the  deed,  and 
from  them  secure  the  correct  description  of  the  property  in- 
tended to  be  conveyed  by  the  grantors  of  Flannelly.  (  Worth- 
ingtoji  V.  Hyler,  4  Mass.  196 ;  Jackaoii  v.  Clark^  7  Johns.  217; 
Bdbi/nsan  v.  Eine^  70  N.  Y.  154 ;  Rathmjoay  v.  Power,  6 
Hill,  454 ;  Drew  v.  Swifty  46  N.  Y.  204  ;  Augustine  v.  BHU, 
15  Hun,  395 ;  jB.,  N.  T.  cfe  K  B.  B.  Co.  v.  Stigeler,  61  N.  Y. 
348 ;  Eigmbotham  v.  Stoddard,  72  id.  94.) 

Ferdirumd  Kurzman,  respondent,  in  person.  If  the  subject 
of  a  grant  cannot  be  ascertained  by  its  description  the  grant 
becomes  void  from  the  necessity  of  the  case.  (2  Washburn  on 
Eeal  Property,  622,  §§  28,  24.)  The  vendors  under  their  con- 
tract were  bound  to  convey  a  good  title ;  not  merely  to  give  a 
deed  sufficient  in  form.    {Story  v.  Conger,  36  N.  Y.  637.) 

SuoEB^  Ch.  J.  In  March,  1871,  Nicholas  H.  Moore  and 
wife,  and  Daniel  Murray,  conveyed  to  John  Flannelly  by  war- 
ranty deed  certain  premises  situated  in  the  city  of  New  York, 
described  in  said  deed  as  follows :  "  All  those  lots,  pieces  or 
parcels  of  land  with  the  buildings  thereon  erected,  situate, 
lying  and  being  in  the  Twelfth  ward  of  the  city  of  New 
York,  bounded  and  described  as  follows :  Beginning  at  a  point 
SiCKBLS  —  Vol.  XLIX.  35 


274  Brookman  et  al.  v.  Kubzman.  [Dec, 

Opinion  of  the  Court,  per  Rugbb,  Ch.  J. 
• 
OD  the  westerly  side  of  Second  avenue,  distant  fifty  feet  and  ten 

inches  from  the  south-easterly  corner  of  Second  avenue  and 
One  Hundred  and  Eleventh  street  ;  thence  westerly  and 
parallel  with  said  One  Hundred  and  Eleventh  street,  and 
partly  through  a  party  wall,  eighty  feet;  thence  southerly 
and  parallel  with  Second  avenue,  fifty  feet;  thence  easterly 
and  parallel  with  said  One  Hundred  and  Eleventh  street,  eighty 
feet,  to  the  westerly  side  of  Second  avenue  ;  thence  northerly 
and  along  said  Second  avenue,  fifty  feet,  to  the  place  of  begin- 
ning." The  same  deed  also  conveyed  a  lot  of  land  on  the 
southerly  side  of  0}ie  Hundred  and  Eleventh  street^  in  tJie 
rear  of  the  above-described  premises. 

The  question  in  this  case  is  whether  the  court  may  and  should 
in  the  interpretation  of  this  description  read  it  so  as  to  trans- 
form the  word  "  south-easterly  "  into  the  word  "  south-westerly." 

It  appears  that  Flannelly's  grantors  had  title  to  the  premises 
on  the  west  side  of  Second  avenue  which  would  be  included  in 
such  a  reformed  description.  It  also  appeared  that  Flannelly 
conveyed  the  premises  acquired  by  him  under  said  deed  by 
a  description  which  gave  as  its  starting  place  a  point  in  the 
westerly  side  of  Second  avenue,  fifty  feet  and  ten  inches  from 
the  south-westerly  comer  of  such  avenue  and  One  Hundred 
and  Eleventh  street.  The  word  "south-westerly"  was  also  used 
in  the  description  contained  in  all  of  the  deeds  conveying  said 
premises  subsequent  and  previous  to  said  deed  of  1871. 

In  1882  the  plaintiffs  contracted  to  sell  and  convey  the  same 
premises  to  defendant,  describing  them  in  accordance  with  the 
corrected  description.  Under  said  contract  and  in  performance 
thereof,  the  plaintiffs  tendered  to  the  defendant  a  deed  of 
premises  on  the  westerly  side  of  Second  avenue,  which  corre- 
sponded with  the  description  in  said  Flannelly  deed,  except  in 
the  use  of  the  word  "south-westerly"  in  the  place  of  south-east- 
erly. The  defendant  refused  to  receive  said  deed  and  fulfill  his 
contract  upon  the  ground  that  the  title  of  said  plaintiffs  was  defect- 
ive on  account  of  the  use  of  the  word  "  south-easterly  "  in  the 
Flannelly  deed  instead  of  the  word  "  south-westerly." 

Upon  an  agreed  statement  of  facts  the  parties  submitted  the 
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question  to  the  court  whether  the  use  of  the  word  "  south-east- 
erly '^  in  the  Flannelly  deed,  in  contradistinction  to  the  word 
**  south-westerly "  used  in  all  other  conveyances  of  this  land, 
constituted  such  a  defect  in  the  plaintiffs'  title  as  justified  the 
defendant  in  refusing  to  accept  the  title  offered  to  him.  The 
court  below  held  .that  it  did  and  ordered  judgment  for  the 
defendant. 

In  this  we  think  they  erred.  We  are  of  the  opinion  that 
by  the  internal  evidence  of  the  deed,  the  language  of  the  de- 
scription used,  and  the  monuments,  courses  and  distance 
therein  referred  to,  it  indisputably  appears  that  the  parties  in- 
tended to  use  the  word  "south-westerly  "  therein  instead  of  the 
word  actually  written.  The  use  of  a  rough  diagram,  showing 
the  intersection  of  the  two  streets  named  therein,  crossing 
each  other  at  right  angles  and  running  respectively  north  and 
south  and  east  and  west,  demonstrates  that  the  adoption  of  the 
term  "  south-easterly  "  as  the  one  intended,  would  create  a  start- 
ing point  for  the  boundary  line  of  the  property  intended  to  be 
conveyed,  in  the  center  of  Second  avenue,  and  would  locate  the 
larger  part  of  the  granted  premises  in  the  traveled  portion  of 
such  public  highway.  The  same  result  would  also  follow  if 
the  description  should  be  read  as  meaning  the  north-easterly  cor- 
ner of  the  said  streets.  The  adoption  of  neither  of  the  first  two 
points  stated  would  comply  with  the  requirement  of  the  deed, 
that  the  starting  point  should  be  on  the  westerly  side  of  Second 
avenue,  or  that  the  first  line  should  run  parallel  with  One 
Hundred  and  Eleventh  street ;  neither  of  the  lines  run  from 
these  points  would  include  the  buildings  described  as  being 
upon  the  premises ;  nor  run  upon  a  line  through  a  party  wall, 
or  finally  terminate  upon  the  westerly  side  of  Second  avenue,  by 
a  line  which  run  along  said  Second  avenue  to  the  place  of  be- 
ginning. 

The  adoption  of  the  term  "  north-westerly  "  as  the  corner  in- 
tended would  require  the  survey  to  run  over  the  first  line  twice 
to  make  out  the  description,  and  leave  a  space  of  ten  inches 
presumably  running  through  the  outer  wall  of  the  building, 
unconveyed  on  the  line  of  One  Hundred  and  Eleventh  street, 
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thus  cutting  off  the  property  from  the  street,  and  would  also 
directly  conflict  with  that  portion  of  the  deed  which  locates 
the  other  land  conveyed  in  the  rear  of  the  described  premises 
on  the  southerly  side  of  One  Hundred  cmd  Eleventh  street. 

The  long  established  rules  with  reference  ta  the  construction 
of  descriptions  contained  in  conveyances  require  courts  to 
adopt  such  an  interpretation  thereof  as  shall  give  effect 
to  the  instrument  according  to  the  intention  of  the  par- 
ties,  if  that  is  discoverable  from  legitimate  sources  of  infor- 
mation. {Jackson  v.  Cla/rky  7  Johns.  217 ;  Buffalo^  N.  Y,  cfe 
Erie  R.  R.  Go.  v.  Stigel&r  61  N.  T.  348.)  In  giving  effect  to 
such  intention  it  is  also  their  duty  to  reject  false  or  mistaken 
particulars,  provided  there  be  enough  of  the  description  remain- 
.  ing  to  enable  the  land  intended  to  be  conveyed  to  be  located. 
{Hathaway  v.  PoweVy  6  Hill,  454 ;  WendslZ  v.  People^  8 
"Wend.  189  ;  Loomis  v.  Jaokson^  19  Johns.  452.)  It  was  said 
in  Robinson  v.  Kime  (70  N.  Y.  154),  that  a  conveyance  is  to 
be  construed  in  reference  to  its  visible  locative  calls,  as  marked 
or  appearing  upon  the  land,  in  preference  to  quantity,  course 
or  distance,  and  any  particular  may  be  rejected  if  inconsistent 
with  other  parts  of  the  description  and  puflScient  remains  to 
locate  the  land  intended  to  be  conveyed.  The  rule  that  a 
monument  controls  other  portions  of  the  description  in  a  deed 
is  not  inflexible ;  when  the  monument  is  repugnant  to  another 
of  like  character,  or  a  map  gives  other  results,  the  truth  is  to 
be  ascertained  from  all  of  the  facts  of  the  case.  {Townsend 
V.  Hayty  51  N.  T.  656 ;  Higinbotham  v.  Stoddard,  72  id.  94.) 

In  the  light  of  these  rules  what  would  have  been  the  dear 
duty  of  any  party  who  attempted  to  locate  the  land  intended  to 
be  conveyed  by  this  description  ? 

Upon  starting  a  survey  from  the  south-easterly  comer  of  Sec- 
ond avenue,  he  would  find,  not  only  that  he  was  not  beginning 
upon  the  westerly  side  of  Second  avenue  but  that  he  was 
locating  the  property  conveyed  in  the  public  highway.  Thus 
would  be  presented  at  the  outset  an  insuperable  obstacle  to 
such  a  location ;  and  this  discovery  would  lead  to  the  inev- 
itable conclusion  that  the  phrase  used  could  not  have  been 
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intended  by  the  parties,  if  there  was  any  other  meaning  which 
conld  be  extracted  from  the  instrnment.  A  further  exam- 
ination of  the  deed  would  diecloee  that  the  point  of  begin* 
ning  was  not  only  stated  to  be  the  westerly  side  of  Second 
avenue,  but  also  that  the  final  line  of  such  description  was 
required  to  be  entirely  upon  the  westerly  line  of  such  high- 
-way  and  the  southerly  side  of  One  Hundred  and  Eleventh 
street  and  terminate  at  the  point  of  beginning  on  the  westerly 
side  of  Second  avenue. 

It  is  impossible  to  mistake  the  location  of  the  starting  point 
of  this  description,  which  is  thus  not  only  twice  correctly  stated 
in  the  deed,  but  is  also  found  to  be  in  harmony  with  the  loca- 
tion of  all  of  the  monuments  referred  to  therein,  as  well  as 
the  remainder  of  the  description.  That  part  of  the  description 
which  causes  the  place  of  beginning  to  be  reached  by  a  line 
along  the  westerly  side  of  Second  avenue  from  the  south  indi- 
cates unmistakably  that  the  place  of  beginning  was  fifty  feet 
and  ten  inches  from  the  south-westerly  corner  of  Second  avenue 
and  One  Hundred  and  Eleventh  street. 

It  is  thus  seen  that  the  description  contains  abundant  evi- 
dence as  to  the  words  which  the  draftsman  intended  to  use. 

The  requirements  that  the  land  conveyed  should  be  located 
on  the  westerly  side  of  Second  avenue,  and  to  the  south  of 
One  Hundred  and  Eleventh  street ;  that  the  first  line  should 
run  parallel  with  One  Hundred  and  Eleventh  street  partly 
through  a  party  wall ;  that  the  third  line  should  run  to  the 
westerly  line  of  Second  avenue,  and  that  the  final  line  should 
run  northerly  along  said  Second  avenue  to  the  place  of  begin- 
ning, furnishes  irrefutable  evidence  of  the  place  intended  for 
a  starting  point,  and  also  of  the  intention  of  the  parties  as  to 
the  location  of  the  land  supposed  by  them  to  be  conveyed  by 
the  deed  in  question. 

We  are  not  unmindful  of  the  rule  which  excuses  the  vendee 
of  real  estate,  under  a  contract  of  sale,  from  accepting  a  title 
which  is  of  doubtful  validity  or  questionable  legality ;  but  we 
are  clearly  of  the  opinion  that  the  circumstances  of  this  case 
remove  it  from  any  such  category. 
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The  judgment  of  the  General  Term  should  be  reversed, 
and  judgment  ordered  for  the  plaintifis,  with  coBts  of  both 
courts. 

All  concur. 

Judgment  reversed. 


,  94    878 
ISO    125 


Henby  M.  Isaacson,  Appellant,  v.  The  New  York  Centkal 
AiTD  Hudson  Ktveb  Kailboad  Company,  Kespondent. 

A  carrier  of  passengers,  by  the  sale  of  a  passenger  ticket,  as  incident  to  the 
contract,  without  any  specific  agreement  or  separate  compensation,  be- 
comes obligated  to  carry  the  baggage  of  the  passenger  to  a  reasonable 
amount,  and  to  deliver  it  at  the  end  of  the  route  to  the  passenger  or  his 
duly  authorized  agent. 

The  courts  may  take  judicial  notice  of  the  syst-em  of  checking  baggage  by 
railroad  companies,  and  of  the  general  practice,  in  case  of  through  pas- 
sengers having  tickets  for  an  entire  route  over  roads  owned  and  operated 
by  separate  but  connecting  lines,  for  the  first  company  to  check  the  bag- 
gage  to  its  final  destination,  and  to  deliver  it  at  the  end  of  its  route  to 
the  next  succeeding  carrier,  and  so  on  until  it  reaches  the  possession  of 
the  last  carrier. 

It  is  within  the  apparent  authority  of  a  bsggage-master  so  to  check  bag- 
gage,  and  where  he  receives  it  and  agrees  to  check  it  through  by  a  par- 
ticular  route  the  company  is  bound,  although  in  fact  he  had  no  authority 
to  check  it  by  that  route  ;  at  least  it  is  a  question  of  fact  for  a  jury. 

Jt  96ems  that  a  baggage-master,  in  the  absence  of  special  authority,  cannot 
bind  his  company  by  a  contract  to  carry  baggage  beyond  the  terminus  of 
its  road,  or  fixing  a  special  or  unusual  mode  of  deUvery,  as  at  a  place 
other  than  the  depot  of  the  company. 

The  usual  baggage-check  delivered  to  a  passenger  is  not  regarded  as  em- 
bodying the  contract  of  carriage,  but  only  as  a  voucher  or  token  to  enable 
him  to  identify  and  claim  his  baggage  at  the  end  of  the  route. 

In  an  action  to  recover  for  loss  of  baggage  these  facts  appeared  :  Plaintiff 
held  passage  tickets  for  himself  and  family  over  defendant's  road  from 
New  York  to  Niagara  Falls,  and  also  tickets  from  the  latter  place  to  New 
Orleans  by  the  *'  Mobile  route,"  in  which  route  it  did  not  appear  that  de- 
fendant had  any  interest,  but  it,  in  connection  with  defendant's  road, 
formed  a  continuous  line  between  New  York  and  New  Orleans.  Plaint- 
iff presented  these  tickets  with  his  baggage  to  the  baggage-master  at 
defendant's  baggage-room  in  New  York  city  and  requested  him  to  check 
the  baggage  from  New  Tork  to  New  Orleans  by  the  route  indicated. 
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The  baggage-master  examined  the  tickets,  assented  to  the  request  and 
gave  plaintiff  checks  for  his  trunks,  which  he  put  in  his  pocket  without 
examining.  Upon  the  checks  were  the  words  "  New  Orleans  and  New 
York/'  and  also  certain  letters  and  abbreviations  which,  as  explained  by 
experts,  indicate  the  several  roads  forming  the  "  Great  Jackson  route." 
Defendant  delivered  the  baggage  to  the  agent  of  the  Great  Jackson  route  at 
Niagara  Falls,  and  while  in  transit  it  was  destroyed  by  an  accident.  Held, 
that  the  undertaking  of  the  baggage-master  to  check  by  the  Mobile 
route  was  the  undertaking  of  defendant,  and  included  an  agreement 
to  deliver  at  the  end  of  its  road  to  the  next  succeeding  carrier; 
that  by  the  delivery  to  another  carrier,  in  the  absence  of  contribu- 
tory negligence  on  the  part  of  plaintiff,  it  remained  liable  as  insurer; 
also  that  the  omission  of  plaintiff  to  examine  the  checks  was  not  such 
contributory  negligence  as  prevented  a  recovery;  that  at  least  it  was  a 
question  for  the  jury  as  to  whether  he  had  a  right  to  repose  upon  the 
representation  of  the  baggage-master  without  examining  the  checks, 
also  as  to  whether  an  inspection  of  the  checks  would  have  apprised  a 
I>er8on,  not  an  expert  or  familiar  with  the  roads  making  up  the  routes 
between  New  York  and  New  Orleans,  that  a  mistake  had  been  made. 
Isaacson  v.  N,  T,  a  <&  E,  B,  R  R,  Co,  (26  Hun,  850)  reversed. 

(Argued  October  3, 1883  ;  decided  January  15, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon 
an  order  made  October  28,  1881,  which  aflSrmed  a  judgment 
in  favor  of  defendant,  entered  upon  an  order  dismissing  the 
complaint  on  trial.     (Eeported  below,  25  Hun,  350.) 

This  action  was  brought  to  recover  damages  for  the  loss  of 
plaintiff's  baggage  while  en  route  from  New  York  city  to  New 
Orleans. 

The  material  facts  are  stated  in  the  opinion. 

Horace  E.  Deming  for  appellant.  Whether  the  relation 
between  the  plaintiff  and  the'  defendant  be  considered  one  of 
contract  or  of  voluntary  bailment,  the  defendant  must  be  held 
liable  for  the  loss  consequent  upon  the  diversion  of  the  plaint- 
iff's baggage.  {Rawaon  v.  Holland^  59  N.  T.  611 ;  Favlkner 
V.  Hart^  82.  id.  413;  Goodrich  v.  Thompson^  44  id.  824; 
Magee  v.  C.  <&  A.  H,  R.  Co.,  45  id.  514,  522;  Norton  v. 
Western  R,  R,  Co.,  15  id.  444,  447 ;  P.  d&  A.  R.  R.  v.  Derh/, 
14  How.  [U.  S.]  468 ;  Perkins  v.  iT.  T.  C.  R.  R.  Co.,  24  N. 
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Y.  200-201;  5lnd.  339;  30  111.9;  3  Lans.  106;  23  N.  Y. 
344;  Hoopers.  L.  &  N,  W.  JR.  B.,  43  L.  T.  R  [N.  S.]  570 ; 
The  EVoi/ra  Harbeck,  2  Blatchf .  336 ;  Hickok  v.  R.  B.j  37 
Conn.  281 ;  Fickfard  v.  B,  JR.  Co.,  12  M.  &  W.  766, 771-2.) 
The  apparent  anthority  of  the  defendant's  agent  is  clearly  es- 
tablished by  the  evidence.  {Jordan  v.  EaU  JRi/oer  JR.  -S.,  6 
Cush.  69 ;  Hickok  v.  R.  R.,  31  Conn.  281.)  A  clear  prima 
fade  case  of  such  authority  was  made  out,  which  the  defend- 
ant was  bound  to  meet.  The  authority  of  the  agent  to  bind 
the  carrier  is  always  a  question  of  fact.  {Thomson  v.  WeUsj 
18  Barb.  500.)  Railroad  tickets  and  baggage  checks  are  mere 
tokens*  or  vouchers.  {Quimhy  v.  VanderhUt,  17  N.  Y.  306 ; 
JVd^on  V.  R.  -S.,  7  Hun,  140,  142  ;  VanBuskirk  v.  Boberts, 
31  N.  Y.  661,  666,  669,  672-3  ;  54  id.  515 ;  4  Bosw.  225 ;  31 
Conn.  281.)  The  plaintiff  was  under  no  obligation  to  examine 
the  checks  to  ascertain  whether  they  contained  any  thing  in- 
consistent with  his  agreement  with  the  baggage-master.  {Baw- 
son  V.  B.  B..  48K  Y.  212;  JDoor  v.  iV.  J.  S.  N.  Co..  11  id. 
485.) 

FramJc  Loomis  for  respondent.  The  request  of  the  plaint- 
iff of  the  baggage-master,  for  checks  the  defendant  was  not 
bound  to  give,  and  his  acceptance  of  the  checks  given  him  by 
the  baggage-master,  the  route  by  which  they  would  take  the 
baggage  being  indicated  thereon,  charged  the  plaintiff  with 
notice  of  that  route  {Rill  v.  S.  B.  <&  My.  B.  B.  Co.,  73  N. 
Y.  351) ;  and  precludes  him  from  seeking  a  recovery,  except 
as  against  the  company  in  whose  custody  the  baggage  was 
when  it  was  injured.  {Fairfaaa  v.  N.  Y.  C.  ds  H.  B.  B.  B. 
Co.,  73  N.  Y.  167.)  When  the  plaintiff  went  to  the  defend- 
ant's baggage-room  he  had  a  subsisting  contract  with  the  de- 
fendant to  carry  him,  his  wife  and  his  two  children  and  their 
ordinary  baggage  safely  from  New  York  to  Niagara  Falls,  and 
there,  at  its  station,  on  the  arrival  of  the  train,  to  deliver  to  the 
plaintiff  the  baggage,  and  plaintiff  could  demand  nothing  more. 
(Laws  of  1847,  chap.  272,  §  6 ;  Laws  of  1850,  chap.  140,  §  37.) 
An  agent  is  held  as  to  third  parties,  to  have  the  authority  ac 
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tually  conferred  upon  him,  or  implied  from  a  characteristic 
designation,  or  from  snch  sanctioning  of  his  conduct  as  implies 
the  nature  of  his  authority.  {Thurman  v.  WeUs^  18  Barb.  600, 
519.)  The  baggage-master  had  neither  express,  implied  or  ap- 
parent authority  to  do  as  the  plaintiff  requested.  (  Wait  v.  A, 
<6  S.  B.  B.  Co.j  5  Lans.  475;  JSlumcmUe  v.  F.  B.B.  Co.,  127 
Hass.  322.) 

Andbews,  J.  The  plaintiff  failed  to  establish  a  contract  by 
the  defendant  to  carry  him  and  his  baggage  from  New  York 
to  New  Orleans,  via  the  "  Mobile  route  "  from  Niagara  Falls, 
as  alleged  in  the  complaint.  On  the  contrary  the  proof  con- 
clusively negatived  the  existence  of  a  through  contract  by  the 
defendant.  The  only  contract  between  the  plaintiff  and  de- 
fendant for  the  carriage  of  the  former  was  made  at  Niagara 
Falls,  ?tbout  July  1,  1876,  through  the  purchase  there  by  the 
plaintiff,  of  tickets  for  himself  and  family  over  the  defendant's 
road  from  Niagara  Falls  to  the  city  of  New  York,  and  from 
the  latter  place  to  Niagara  Falls  on  their  return.  The  plaintiff 
at  that  time  held  return  tickets  from  Niagara  Fails  to  New 
Orleans  by  the  Mobile  route,  purchased  at  New  Orleans.  There 
is  no  evidence  that  the  defendant  was  interested  in  that  route. 
It  appeared  that  this  route  in  connection  with  the  defendant's 
road  formed  a  continuous  line  of  railroad  between  New  York 
and  New  Orleans,  but  no  community  of  interest  between  the 
defendant  and  the  several  corporations  operating  the  lines  of 
road  embraced  therein  was  shown. 

The  case,  however,  was  not  disposed  of  on  the  trial,  upon 
any  question  of  pleading.  The  facts  were  shown  without  ob- 
jection, on  the  ground  of  variance.  The  nonsuit  was  granted 
upon  the  ground  that  the  facts  proved  did  not  disclose  a  cause 
of  action,  And  this  is  the  only  question  presented  on  this  appeal. 

The  essential  facts  may  be  briefly  stated.     The  plaintiff  on 

the  17th  of  August,  1876,  having  the  tickets  above  stated, 

entitling  him  and  his  family  to  be  carried  from  New  York  to 

New  Orleans,  via  the  Mobile  route  from  Niagara  Falls,  presen- 
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ted  them  with  his  baggage  to  the  baggage-master  at  the  bag- 
gage-room of  the  defendant  in  the  city  of  New  York,  and 
requested  the  baggage-master  to  check  the  baggage  from  New 
York  to  New  Orleans  by  the  route  indicated  by  the  tickets* 
The  baggage-master  asked  to  see  the  tickets,  examined  them 
and  thereupon  gave  the  plaintiff  two  checks  for  his  trunks 
from  New  York  to  New  Orleans.  The  plaintiff  took  the 
checks,  put  thera  in  his  pocket  without  examining  them,  and 
afterward  gave  them  to  his  wife  for  safe-keeping.  On  the 
same  day  the  plaintiff  and  his  family  commenced  their  return 
journey  to  New  Orleans  on  the  route  indicated  by  the  tickets, 
and  when  near  New  Orleans  the  checks  were  handed  to  the 
agent  of  a  transfer  company,  with  directions  to  deliver  the  bag- 
gage at  the  plaintiff's  residence  in  that  city.  It  was  then  ascer- 
tained that  the  checks  were  those  used  for  baggage  sent  from 
New  York  to  New  Orleans  via  what  is  called  the  "  Great 
Jackson  "  route  from  Niagara  Falls.  It  subsequently  transpired 
that  the  plaintiff's  baggage  was  in  fact  sent  from  Niagara 
Falls  over  the  route  indicated  by  the  checks,  and  that  while  in 
transit,  was  substantially  destroyed  by  an  accident  at  Tu^loo, 
Miss.  The  case  contains  a  printed  fac  simile  of  the  checks. 
The  woi'ds  "  New  Orleans  and  New  York"  are  distinctly  shown 
on  the  checks,  and  at  the  bottom  are  numerous  letters  and 
abbreviations  which,  as  explained,  indicate  the  several  roads 
constituting  the  "  Great  Jackson  "  route  from  New  York  to 
New  Orleans. 

The  delivery  of  the  baggage  by  the  defendant  at  Niagara 
Falls  to  the  agents  of  the  Jackson  route,  was  in  direct  violation 
of  the  plaintiff's  instructions  and  of  the  undertaking  of  the 
baggage-master  on  receiving  the  baggage.  The  acts  and  con- 
duct of  the  latter  on  that  occasion  are  consistent  only  with  the 
theory  that  he  assented  to  the  plaintiff's  request  to  check  the 
baggage  by  the  Mobile  route,  and  through  ignorance,  negli- 
gence, or  mistake,  checked  it  by  the  Jackson  route.  If  the 
undertaking  of  the  baggage-master,  to  check  the  baggage  by 
the  Mobile  route  was  in  law  or  in  fact  the  undertaking  of  the 
defendant,  its  liability  for  the  loss  of  the  baggage,  in  the  ab- 
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sence  of  contributory  negligence  on  the  part  of  the  plaintiff,  is 
settled  by  authority.  The  agreement  to  check  the  baggage  by 
the  Mobile  route  included  an  agreement  ex  vi  termni  to  deliver 
it  at  the  end  of  its  road  to  the  next  succeeding  carrier 
on  that  route.  If  such  delivery  had  been  made,  the  de- 
fendant's responsibility  would  have  terminated.  But  having 
misdelivered  the  baggage  contrary  to  the  agreement,  to 
another  carrier,  it  remained  liable  as  insurer  for  any  in- 
jury or  loss  occurring  on  the  route  upon  which  the  bag- 
gage was  diverted  {Joh/nson  v.  N.  T.  Centnxl  E.  R.  Co.^  33 
N.  T.  610 ;  Condict  v.  Grwnd  Trvmk  R.  Co.,  54  id.  500,  and 
cases  cited.) 

The  defendant  rests  its  defense  to  the  action  on  two  grounds, 
ji/r%ty  that  the  agreement  of  the  baggage-master  to  check  the 
baggage  by  the  Mobile  route  was  unauthorized  and  did  not  bind 
the  defendant ;  and  second,  that  the  omission  of  the  plaintiff  to 
examine  the  checks  was  contributory  negligence  which  pre- 
vents a  recovery. 

It  will  be  usefol  in  determining  the  principal  question,  to  re- 
fer to  the  obligation  which  a  carrier  of  passengers  by  rail  as- 
sumes on  the  sale  of  a  passage  ticket,  in  respect  to  the  per- 
sonal baggage  of  the  passenger.  The  carriage  of  the  baggage 
of  the  passenger,  under  reasonable  limitations  as  to  amount,  is 
the  ordinary  incident  to  the  carriage  of  the  passenger,  and  the 
duty  arises  on  the  part  of  the  company  to  carry  the  baggage 
of  the  passenger,  as  incident  to  the  principal  contract  without  any 
specific  agreement  or  separate  compensation.  The  obligation, 
moreover,  includes,  as  in  the  case  of  merchandise,  an  obligation 
to  deliver  the  baggage  carried.  {CoU  v.  Good/win,  19  Wend.  251; 
Powell  V.  Myers,  26  id.  59 1 .)  There  arises  therefore  on  the  sale  of 
a  passenger  ticket  a  contract  to  carry  the  person  and  the  baggage 
of  the  passenger  between  the  points  indicated,  on  the  road  of 
the  company  issuing  it,  and  to  deliver  the  baggage  at  the  end 
of  the  route  to  the  passenger  or  his  duly  authorized  agent.  In 
this  State  a  statutory  duty  is  also  imposed  upon  railroad  com- 
panies receiving  baggage  for  transportation,  to  affix  to  each 
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parcel  a  metallic  check  with  nnmberB  stamped  thereon,  and  to 
deliver  a  duplicate  to  the  passenger  or  owner.  (Laws  of  1847, 
chap.  272,  §  6 ;  Laws  of  1860,  chap.  140,  §  37.)  These  statu- 
tory provisions  prescribe  the  duty  of  railroads  within  this  State, 
receiving  baggage  to  be  transported  to  points  on  the  line  of  the 
road  receiving  it,  and  impose  no  obligation  to  clieck  baggage 
beyond  such  line,  but  they  contain,  so  far  as  we  know,  the  first 
legislative  recognition  of  a  system  which  has  expanded  to  meet 
the  growing  demands  of  the  business,  so  that  the  cheeking  of 
baggage  has  become  the  common  incident  of  railroad  passenger 
transportation  in  the  United  States.  Personal  delivery  of  bag- 
gage to  the  passenger  at  the  end  of  the  transit  on  a 
particular  road,  has  to  a  great  extent  been  superseded 
in  case  of  through  passengers  having  tickets  for  an  entire 
route  owned  and  operated  by  separate  but  connecting  lines, 
by  the  custom  of  the  first  carrier  checking  the  baggage 
to  the  final  destination  and  delivering  it  at  the  end  of  his  route 
to  the  next  succeeding  carrier,  who  in  turn  delivers  to  the  next 
carrier,  and  so  on  toties  quotiea  until  it  reaches  the  possession  of 
the  last  carrier  on  the  route.  This  general  practice  is  a  matter 
of  common  observation  and  experience,  and  has  so  become  a 
part  of  the  common  knowledge  of  the  community  that  courts 
may  take  judicial  notice  of  its  existence.  It  has  been  generally 
adopted  by  reason  of  its  manifest  utility  and  convenience,  and 
the  practice  promotes  the  mutual  interests  of  the  railroads 
and  the  public.  It  may  not  be,  and  probably  is  not  a  practice 
obligatory  upon  railroad  companies,  and  mutual  arrangements 
between  connecting  roads  must  be  made  before  the  practice  can 
be  adopted ;  but  the  fact  remains,  that  in  most  cases  such  ar- 
rangements are  perfected,  and  a  traveler  having  a  through  ticket 
over  connecting  lines  may  reasonably  expect,  on  delivering  his 
baggage  to  the  first  carrier,  to  receive  a  check  relieving  him 
from  the  necessity  of  seeing  to  its  transfer  to  the  several  suc- 
cessive roads  in  the  line  of  travel. 

We  come  now  to  the  question  as  to  the  authority  of 
the  baggage-master  to  bind  the  defendant  by  an  agree- 
ment to  check  the  plaintiff's  baggage  by  the  Mobile  route. 
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There  is  no  evidence  of  the  actual  authority,  oral  or  writ- 
ten, conferred  upon  the  baggage-master  upon  his  appoint- 
ment. Whether  in  fact  he  had  authority  to  check  baggage 
over  the  Mobile  route,  or  whether  the  defendant  was  accus- 
tomed to  check  baggage  over  that  route,  does  not  appear.  He 
had  authority  to  check  over  the  Jackson  route,  as  is  in- 
ferable from  his  being  trusted  with  checks  over  that  line.  But 
the  authority  of  an  agent  may  be  implied  in  many  cases  from 
his  official  designation,  the  position  in  which  he  is  placed,  and 
the  duties  which  naturally  appertain  thereto.  Parties  may 
deal  with  the  agents  of  corporations  upon  the  presumption  that 
they  possess  the  powers  usually  assigned  to  the  office  they  hold 
(2  Kent's  Com.  360,  note,  and  cases  cited),  and  the  principal  is 
bound  as  to  third  persons  acting  in  good  faith,  by  the  act  of  an 
agent  within  his  apparent  authority,  although  in  the  particular 
instance  it  was  unauthorized.  In  considering  the  inference  to 
be  drawn  as  to  the  authority  of  the  baggage-master  in  this  case 
from  his  official  designation,  and  from  the  fact  that  he  was  act- 
ing as  the  agent  of  the  defendant  in  receiving  baggage  of  pas- 
sengers, the  jury  was  entitled  to  take  notice  of  the  ^sual 
methods  of  railroad  transportation.  The  contract  to  carry  the 
baggage  of  passengers  as  incident  to  the  contract  to  carry  the 
person,  does  not  become  defined  as  to  the  particular  baggage,  its 
amount,  or  other  incidents,  until  the  baggage  is  delivered  to  the 
baggage-master.  So  also  in  respect  to  checking  baggage,  the 
arrangement,  from  the  nature  of  the  business,  must,  in  large 
places  at  least,  be  made  with  the  baggage-master.  It  would  be 
impracticable  in  the  city  of  New  York,  for  example,  to  arrange 
the  details  for  the  carrying  of  baggage,  with  the  ticket  agent. 
Such  details  are  left,  as  they  necessariljr  must  be,  to  be  subse- 
quently arranged  between  the  passenger  and  baggage-master  at 
the  very  time  of  delivering  the  baggage.  The  passenger  can 
ordinarily  deal  with  no  one  else  in  respect  to  them.  He  may 
not  know,  or  if  he  knows,  he  would  not  ordinarily  be  able  to 
find  the  superior  agents  of  the  corporation.  The  passenger  has, 
we  think,  the  right  to  assume  that  the  baggage-master  possesses 
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the  requisite  authority  to  make  all  ordinary  and  usual  arrange- 
ments with  passengers  in  respect  to  the  transportation  of  bag- 
gage. If  a  question  arises  as  to  checking  baggage  beyond  the 
line  of  the  road  receiving  it,  the  practice  of  the  company  is 
presumably  known  to  the  baggage-master,  and  he  is  practically 
the  only  person  to  whom  the  inquiry  can  be  addressed.  It 
would  produce  great  inconvenience  if  it  should  be  held  that 
the  baggage-master  did  not  represent  the  company  in  respect 
to  the  ordinary  incidents  of  baggage  transportation.  It  could 
not  be  claimed  that  a  baggage-master,  in  the  absence  of  special 
authority,  could  bind  the  company  by  a  contract  to  carry 
baggage  beyond  the  terminus  of  the  road,  or  agree  upon  special 
or  unusual  modes  of  delivery,  as  to  deliver  at  a  place  other 
than  the  depot  of  the  company,  or  (perhaps)  to  a  specified 
person  at  the  terminus  of  the  route,  other  than  the  owner. 
But  it  is  we  think  within  the  apparent  scope  of  a  baggage-mas- 
ter's employment,  when  asked  by  a  passenger  whether  the  com- 
pany checks  baggage  over  a  route  indicated  by  his  passage 
tickets,  to  answer  the  question  and  to  bind  the  company  by 
che(!king  it  over  connecting  roads.  In  this  case  the  re- 
quest to  check  over  the  Mobile  route  was  made  to  the  bag- 
gage-master and  assented  to  by  him,  and  he  assumed  to  give 
checks  in  accordance  with  the  request.  This  constituted,  we 
think,  an  agreement  binding  on  the  company,  and  unless  the 
plaintiffs  omission  to  examine  the  checks  was  contributory  neg- 
ligence, we  are  of  opinion  that  the  nonsuit  was  erroneous.  The 
primary  purpose  of  giving  a  passenger  a  duplicate  check  is  to 
enable  him  to  identify  and  claim  his  baggage  at  the  end  of  the 
route.  It  has  never,  we  think,  been  regarded  as  embodying  the 
contract  of  carriage,  but  only  as  a  voucher  or  token  for  the  pur- 
pose mentioned.  (See  Quimhy  v.  VanderhiU^  17  N.  Y.  306; 
Vcm  Buskirk  v.  Roberts^  31  id.  661 ;  Blossom  v.  Dodd^  43  id. 
264;  3  Am.  Rep.  701 ;  Bawson  v.  Pcnn.  if.  B.  Co.,  48  N.  Y. 
212.)  The  plaintiff  had  a  right  to  repose  upon  the  representa- 
tion of  the  baggage-master,  without  examining  the  checks.  It 
is,  however,  a  conclusive  answer  in  this  case  to  the  claim  to  take 
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the  question  of  contributory  negligence  from  the  jury,  that  an 
inspection  of  the  checks  would  not  be  likely  to  apprise  a  person 
not  an  expert  or  familiar  with  the  roads  making  up  the  lines 
from  New  York  to  New  Orleans,  that  a  mistake  had  been  made. 
The  plaintiff  was  at  least  entitled  to  have  the  question  of  neg- 
ligence on  his  part  submitted  to  the  jury. 

For  the  reasons  stated  we  think  tiie  nonsuit  was  erroneous, 
and  the  judgment,  therefore,  should  be  reversed  and  a  new 
trial  ordered. 

All  concur,  except  Eabl,  J.,  not  voting. 

Judgment  reversed. 


In  the  Matter  of  the  Application  of  Thb  New  York,  West 
Shore  and  Buffalo  Railway  Company  to  Acquire  Title  to 
Lands  of  Elizabeth  Walsh  and  Others. 

An  order  of  Creneral  Term,  vacating  the  report  of  oommlBBioners  appointed 
in  proceedings  by  a  railroad  corporation  to  acquire  title  to  lands  and  the 
confirmation  thereof,  and  directing  a  new  appraisal  before  new  commis- 
sioners, is  not  reyiewable  here. 

The  General  Term,  howeyer,  has  no  power  on  appeal  by  the  company  from 
the  order  of  confirmation  to  award  costs  against  the  owners. 

Where  costs  are  awarded,  so  much  of  the  General  Term  order  is  review- 
able here ;  bat  this  does  not  confer  jurisdiction  to  review  the  whole 
order. 

Bergen  v.  Ccmnan  (79  N.  Y,  146)  distinguished. 

As  to  whether  the  general  provisions  applicable  to  appeals  to  this  court 
extend  to  condemnation  proceedings  under  the  Railroad  Act,  qucere. 

Upon  motion  to  dismiss  an  appeal  by  a  railroad  company  to  the  General 
Term  from  an  order  of  Special  Term  confirming  the  report  of  commis- 
sioners appointed  to  condemn  certain  lands  under  water  in  the  Hudson 
river,  it  appeared  that  under  former  proceedings  the  company  had  ob- 
tained possession  and  begun  the  construction  of  an  embankment ;  these 
proceedings  were  subsequently  annulled  and  the  present  proceedings  in- 
stituted. On  application  of  the  company  an  order  was  granted  allowing 
it  to  continue  in  possession  until  the  final  conclusion  of  the  new  proceed, 
ings,  but  requiring  it  to  keep  open  a  gap  in  the  embankment  for  the 
benefit  of  the  land-owners.  The  order  confirming  the  commissioners' 
report  provided  that,  on  payment  of  the  sums  awarded,  the  company  have 
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fall  posBession,  and  annulled  all  orders  inoonsiBtent  with  such  poases- 
Bion.  The  company  paid  the  awards  and  immediately  closed  ap  the 
gap.  HM,  that  by  so  doing  it  did  not  waive  its  right  of  appeal  from  the 
order ;  that  independent  of  the  order,  on  payment  of  the  awards,  the 
condemnation  was  complete  and  final,  the  company  was  entitled  to  teke 
fall  possession,  the  owners  were  divested  of  all  estate  and  interest  (§§  17, 
18,  chap.  140,  Laws  of  1850),  and  nothing  ooald  be  reviewed  upon  the 
appeal  but  the  amount  of  the  awards ;  and  so,  the  company  did  not  avail 
itself  of  any  benefit  conferred  by  the  order  appealed  from,  which  should 
preclude  it  from  appealing. 

(Argued  December  12,  1888 ;  decided  January  15, 1884.) 

Appeal  by  Elizabeth  Wright  and  other  land-owners  from 
order  of  the  General  Term  of  the  Supreme  Court,  in  the  second 
judicial  department,  made  May  17,  1883,  which  vacated  an 
order  of  Special  Term,  confirming  the  report  of  commission- 
ers appointed  herein  to  appraise  the  compensation  to  be  paid 
said  land-owners  for  the  lands  sought  to  be  condemned  in 
these  proceedings  for  the  use  and  benefit  of  the  New  York, 
West  Shore  and  Buffalo  Railway  Company,  which  also  vacated 
and  set  aside  the  report  of  the  commissioners  and  appointed 
new  commissioners,  and  awarded  costs  to  said  company  against 
the  land-owners. 

The  lands  sought  to  be  condemned  lie  under  the  waters  of 
the  Hudson  river. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

SamvsL  Hand  for  appellant.  The  order  of  the  General 
Term  was  a  final  order,  and,  therefore,  appealable,  because  it 
awarded  costs  absolutely  to  the  company  against  the  owners. 
{Bergen,  v.  Carman^  79  N.  Y.  146.)  The  intermediate  order 
denying  the  motion  to  dismiss  the  appeal  is  appealable,  because 
it  was  made  in  a  special  proceeding,  involves  a  substantial  right, 
does  not  rest  in  discretion,  and  does  not  arise  on  conflicting 
evidence.  (Code,  §  190,  subd.  3 ;  id.,  §  1339 ;  Laws  of  1850,  chap. 
140,  §  18.)  The  proposition  that  railroad  appraisal  cases  are 
not  consistent  with  the  uniform  and  well-settled  practice  of  this 
court,  in  entertaining  appeals  from  orders  appointing  commis- 
sioners of  appraisal  is  untenable.    (77  N.  Y.  248  ;  89  id.  453  ; 
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Code  of  Civ.  Pro.,  §§  1337, 1389.)  A  party  who  obtains  a  bene- 
fit under  an  order  and  accepts  the  benefit  or  receives  the  advan- 
tage, shall  thereafter  be  precluded  from  having  the  order  re- 
viewed on  appeal.  {Snapp  v.  Brown^  45  N.  T.  207 ;  Bermett  v. 
Van  Sickle^  18  id.  481 ;  VaiZ  v.  Bemsen,  7  Paige,  206 ;  Damlh 
man  v.  SchuHmgy  6  Hun,  29 ;  Olacken  v.  ZeU&r^  52  Barb.  147 ; 
Blatz  V.  Oity  of  CoJhoes^  8  Abb.  N.  0.  392 ;  O&net  v.  Da/i>en^ 
j>ori,  59  N.  T.  648.)  Where  the  General  Term  makes  an 
order  imposing  the  payment  of  money,  which  order  it  is  not 
authorized  by  law  to  make,  such  order  involves  a  substantial 
i-ight,  not  resting  in  discretion,  and  is  appealable  to  this  court. 
{Newton  v.  Btmellj  87  N.  T.  627 ;  Bergen  v,  Cc^mumj  79  id. 
146) 

M.  H.  Hirechberg  for  respondent.  The  orders  are  not  re- 
viewable by  this  court.  (Laws  of  1850,  chap.  140,  §§  17, 18 ; 
MaUer  of  N.  T.  G.  B.  B.  Co.  v.  Marvm,  11  K  Y.  276.) 
The  statute  gives  no  appeal  to  this  court.  {Matter  of  N.  Y. 
a  (&  H.  B.  B.  B.  Co.  V.  Cwnnmgham,  64  N.  Y.  60 ;  iT.  T. 
C.  B.  B.  Co.  V.  Jfarvin,  11  id.  276 ;  Matter  of  Canal  a»., 
12  id.  406 ;  In  re  0.  <&  M.  B.  B.  Co.;  40  How.  Pr.  335 ; 
Matter  of  B.  <&  B.  C.  Co.  v.  AdamSy  69  N.  Y.  209;  People 
ex  rel.  S.  <&  U.  H.  B.  B.  Co.,  v.  BettSy  55  id.  600 ;  In  re 
AppOn  Emge  Co.  El.  B.  B.  Co.,  82  id.  95 ;  20  Hun,  217 ;  64 
N.  Y.  60;  11  id.  276;  12  id.  406,413;  70  id.  327,  359.)  Even 
under  the  provision  of  the  Code,  no  appeal  lies  from  these 
orders.  The  proceedings  are  special,  and  the  jurisdiction  of 
this  court  is  limited  in  special  proceedings  to  appeals  from 
final  orders.  (Code  of  Civ.  Pro.,  §  190,  subd.  3 ;  Boe  v.  Boyle, 
81  Is.  Y.  305.)  The  decision,  as  appears  by  the  opinion,  was 
based  solely  on  the  ground  that  the  damages  awarded  were  ex- 
cessive ;  and  this  court  has  no  jurisdiction  to  review  such  de- 
termination. {Snebley  v.  Cormer,  78  N.  Y.  218 ;  Matter  of 
Kvnge  Co.  El.  B.  B.  Co.,  82  id.  95 ;  Fradenburgh  v.  Bid- 
dleton,  85  id.  196.)  By  judgment  of  law  the  proceedings  be- 
fore the  commission  on  the  first  hearing  were  without  authority 
and  were  void,  and  it  was  the  same  as  if  no  appraisal  had  at 
SiOKBLS  —  Vol.  XLIX.       37 
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any  time  been  made.  (  White  B^Tc  v.  Nxckols^  64  N.  Y.  65.) 
Errors  of  law  on  the  part  of  the  commissioners,  questions  of 
admission  of  evidence,  affidavits  to  contradict  or  impeach  the 
truth  of  facts  contained  in  the  report,  etc.,  cannot  be  con- 
sidered on  the  motion  to  confirm.  [N.  Y.  cfe  E.  H.  It^  Co.  v. 
Corey,  5  How.  177  \  N.  Y,  <&  E.  E.  R.  Co.  v.  Cdbum, 
6  id.  233;  if.  cfe  A  R.  R.  Co.  v.  Budlong,  id.  467;  R. 
cfe  G.  V.  R.  R.  Co.Y.  Beckwithy  10  id.  168;  Matter  of  N. 
Y.  i&  J.  R.  R.  Co.,  21  id.  134.)  The  confirmation  of  the 
commissioners'  report  was  a  completion  of  the  proceedings  by 
which  the  company  was  authorised  "  to  enter  upon,  take  pos- 
session of,  and  use  tlie  land  for  the  purposes  of  its  incorporation." 
(iT.  F.  cfe  Z.  0.  R.  R.  Co.  V.  Hotchkiaa,  16  Barb.  270 ;  Cr<nD^ 
ner  v.  W.  i&  R.  R.  R.  Co.,  9  How.  Pr.  457  ;  DyeU  v.  Pefi- 
dleton,  8  Cow.  327.)  The  appeal  was  not  waived  by  com- 
pliance with  the  order  to  confirm,  and  filling  up  the  '^  gap  "  or 
passage-way.  {Benka/rd  v.  Babcock,  27  How.  391 ;  S.  (7.,  17 
Abb.  [N.  S.]  421 ;  PeopU  v.  Stevens,  52  N.  Y.  306.)  Thecom- 
missioners  are  bound  to  be  guided  in  their  proceedings  by  the 
established  rules  of  evidence,  a  technical  error  in  the  report 
may  be  disregarded,  but  otherwise,  if  the  error  be  of  such 
a  character  as  to  show  the  commissioners  have  mistaken  the 
principles  that  should  govern  the  appraisal  and  that  appellant 
may  have  been  wronged  by  it.  (Colby's  Bailroad  Law,  175 ; 
16  Barb.  100.)  The  court  below  properly  directed  a  new  ap- 
praisal before  new  commissioners.  (i\r.  Y.  cfe  E.  R.  R.  Co.  v. 
Corey,  5  How.  177  ;  iT.  T.  cfe  E.  R.  R.  Co.  v.  Cohum,  6  id. 
223 ;  Matter  of  N.  Y.  C  R.  R.  Co.  -v.  Marvin,  11  N.  Y. 
276.) 

Eapallo,  J.  By  the  confirmation  at  Special  Term  of  the 
report  of  the  commissioners,  and  tlie  entry  and  recording  of 
tlie  order  reciting  the  proceeding,  and  the  payment  of  the  com- 
pensation directed  to  be  paid  to  the  land-owners,  the  railroad 
company  became  entitled,  under  the  statute,  to  take  possession 
of  and  use  the  land  for  the  purposes  of  its  incorporation,  and 
all  persons  who  were  parties  to  the  proceeding  were  divested 
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and  barred  of  all  right,  estate  and  interest  in  the  land  during 
the  corporate  existence  of  the  company. 

But,  notwithstanding  the  change  of  title  thus  effected,  and 
the  taking  possession  by  the  railroad  company,  either  party 
might  under  the  provisions  of  the  statute  obtain  a  review,  by 
the  Supreme '  Court,  of  the  appraisal  of  the  comm^issioners. 
This  re^ew  did  not  affect  either  the  title  or  right  of  possession 
of  the  railroad  company,  but  only  the  amount  paid  by  it.  If 
in  the  judgment  of  the  court  it  was  excessive  or  insufficient, 
the  court  was  empowered  to  direct  a  new  appraisal  before 
the  same  or  new  commissioners,  in  its  discretion.  If  by 
the  second  appraisal  the  damages  should  be  reduced,  the 
company  would  be  entitled  to  have  the  difference  refunded. 
If  the  amount  should  be  increased,  the  company  would  be 
bound  to  pay  the  increased  amount,  and  it  would  become  a  lien 
upon  the  land,  the  title  to  which  had  already  become  vested  in 
the  company.    (Laws  of  1860,  chap.  140,  §§  17, 18.) 

The  court  having  in  this  case,  on  the  appeal  of  the  railroad 
company  to  the  General  Term,  from  the  order  confirming  the 
report  of  the  commissioners,  exercised  the  discretion  conferred 
upon  it  by  the  statute,  by  vacating  the  award  of  the  commis- 
sioners and  the  confirmation  thereof,  and  directing  a  new  appraisal 
before  new  commissioners,  its  determination,  in  that  respect, 
cannot  be  reviewed  by  this  court.  It  involves  simply  questions 
of  fact  and  matters  of  discretion,  of  which  this  court  cannot 
take  cognizance. 

It  is  claimed  on  the  part  of  the  appellants  that  inasmuch  as 
the  order  of  the  General  Term  awards  costs  against  them  ab- 
solutely, it  is  appealable  in  that  respect,  and  consequently  the 
whole  of  the  order  is  reviewable  here,  and  the  case  of  Bergen 
V.  Ca/rman  (79  N.  Y.  146)  is  cited  as  an  authority  for  that 
proposition. 

Conceding  that  the  part  of  the  order  which  awards  costs,  and 
the  judgment  entered  thereon,  are  appealable  if  the  award  of 
costs  was  contrary  to  law,  or  unauthorized  by  law,  it  does  not 
follow  that  the  other  portions  of  the  order  are  appealable,  and 
Bergen  v.  Carmcm  is  not  an  authority  to  that  effect.     The  ol> 
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jection  in  that  case  was  that  the  order  appealed  from  sent  the 
case  back  to  the  referee  for  a  further  hearing,  and  therefore, 
was  not  final.  The  difficulty  in  this  case  is  that  the  order,  in 
so  far  as  it  directs  a  new  appraisal  and  the  appointment  of  new 
commissioners,  depended  on  questions  of  fact  and  was  dis- 
cretionary, so  that,  even  if  the  general  provisions  applicable  to 
appeals  to  this  court  extend  to  condemnation  proceedings  un- 
der the  railroad  law  (which  is  controverted),  the  questions  are 
not  of  such  a  nature  that  they  can  be  reviewed  here.  The 
award  of  costs  cannot  confer  jurisdiction  over  those  questions. 

The  next  question  which  arises  is  on  the  order  of  the  Gen- 
eral Term  denying  the  motion  of  the  land-owners  to  dismiss 
the  appeal  from  ike  order  confirming  the  report  of  the  com- 
missioners. 

It  may  be  assumed  that  if,  after  the  award  of  the  commis- 
sioners had  been  confirmed,  the  railroad  company  had  entered 
into  a  valid  agreement  with  the  land-owners  to  abide  by  the 
award  and  not  to  appeal  from  the  confirmation  thereof,  or  had 
done  acts  which  in  law  had  constituted  a  waiver  of  the  right 
to  appeal  from  such  confirmation,  the  General  Term  could  and 
ought  to  have  enforced  such  agreement  or  waiver,  and  that  its 
refusal  to  do  so  would  present  a  question  of  law  reviewable 
here.  It  is  not  necessary  to  decide  that  question  now,  because 
we  are  of  opinion  that  no  waiver  of  the  right  to  appeal  to  the 
General  Term  was  shown. 

The  facts  claimed  to  constitute  a  waiver  are  that,  under  a 
former  proceeding  to  acquire  title  to  the  lands  in  question,  the 
company  had  obtained  possession  and  begun  the  construction 
of  an  embankment  and  road-way  thereon.  Those  proceedings 
were  subsequently  reversed  and  annulled,  pursuant  to  the  judg- 
ment of  this  court,  and  a  new  proceeding  (the  present  one)  was 
instituted.  The  company  thereupon  applied  to  the  court,  under 
section  21  of  the  Railroad  Act,  for  an  order  allowing  it  to  continue 
in  possession  until  the  final  conclusion  of  the  new  proceeding, 
the  compensation  awarded  in  the  first  proceeding  having  been 
already  deposited.  The  order  asked  for  was  granted,  but  a 
provision  was  inserted  in  it  for  the  benefit  of  the  land-owners, 
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requiring  the  company  to  leave  and  keep  open  a  gap  in  their 
embankment,  through  which  vessels  could  pass  from  the  river 
to  the  brickyards  of  the  land-owners.  This  order  was  dated 
July  32,  1882,  Commissioners  were  appointed  under  the 
second  proceeding,  August  29,  1882.  Their  report  was  made 
November  24, 1882,  and  was  confirmed  December  4,  1882,  and 
the  order  of  confirmation,  being  the  order  from  which  the  appeal 
was  taken  to  the  General  Term,  contained  a  provision  that,  on 
payment  or  deposit  of  the  sums  thereby  awarded  to  the  land- 
owners for  their  compensation,  the  railway  company  have  full 
and  complete  possession  of  the  lands,  and  that  any  and  all  orders 
theretofore  granted,  inconsistent  with  such  possession,  be  an- 
nulled and  set  aside .  The  company  thereupon  paid  the  awards 
to  the  land-owners,  and  immediately  thereafter  closed  up  the 
gap  which  it  had  left  open,  pursuant  to  the  order  of  July  22, 
1882,  and  on  the  21st  of  December,  1882,  it  appealed  to  the 
General  Term  for  the  purpose  of  reviewing  the  amount  of 
the  awards. 

The  motion  at  General  Term  to  dismiss  the  appeal  was  made 
upon  the  ground  that,  by  thus  closing  the  gap,  the  company  had 
taken  a  benefit  awarded  to  it  by  the  order  of  confirmation  ap- 
pealed from,  viz. :  that  it  had  availed  itself  of  that  part  of  the 
order  which  gave  it  full  possession  of  the  premises  and  an- 
nulled all  former  orders  inconsistent  with  such  possession,  and 
that,  by  thus  availing  itself  of  that  provision  of  the  order  of 
confirmation,  it  had  precluded  itself  from  appealing  from  any 
part  of  the  order.  We  think  that  the  motion  to  dismiss  was 
properly  denied.  The  right  of  the  company  to  take  full  pos- 
session of  the  premises,  and  use  them  for  the  purposes  of  its 
incorporation,  on  paying  the  awards,  was  conferred  upon  it  by 
the  statute,  independently  of  the  order  of  the  court,  and  by  the 
same  statute  the  land-owners,  who  were  parties  to  the  proceed- 
ing, were  divested  and  barred  of  all  estate,  right  and  interest  in 
the  land  which  could  interfere  with  such  use.  The  company 
did  not  after  that  time  hold  possession  under  the  order  of  July 
22,  and  ceased  to  be  subject  to  the  condition  imposed  by  that 
order.    It  held,  by  virtue  of  the  condemnation  of  December 
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4, 1882,  the  payment  of  the  awards,  and  the  right  which  the 
statute  conferred  as  conseqaent  thereupon.  By  exercising  this 
right  and  filling  up  the  gap,  it  did  not  avail  itself  of  any  benefit 
conferred  by  the  order  appealed  from,  which  should  preclude  it 
from  appealing.  The  condemnation  was  complete  and  final ; 
nothing  could,  thereafter,  be  reviewed  upon  the  appeal  but  the 
amount  of  the  award,  and  the  statute  very  clearly  provides  that 
this  review  may  be  had  after  the  awards  have  been  paid,  and 
the  title  has  changed  and  possession  has  been  taken. 

The  only  point  remaining  to  be  considered  is  the  appeal 
from  the  judgment  for  costs  rendered  by  the  Greneral  Term 
against  the  land-owners,  on  reversing  the  order  of  confirma- 
tion and  appointing  new  commissioners,  amounting  to  $120.70. 
We  are  of  opinion  that  the  General  Term  had  no  power  to 
award  these  costs.  If  the  appeal  to  the  General  Term  had 
been  taken  by  the  land-owners,  and  they  had  been  defeated, 
it  may  be  that  the  court  could,  in  its  discretion,  have  compelled 
them  to  pay  the  costs  to  which  they  had  subjected  the  company 
by  such  an  appeal.  But  the  appeal  was  taken  by  the  company 
because  it  was  dissatisfied  with  the  amount  awarded,  and  was 
a  continuation  of  the  proceeding  instituted  by  it  to  ascertain 
the  compensation  payable  to  the  land-owners,  and  to  acquire 
their  land  against  their  will.  In  such  a  case  to  compel  the 
land-owners  to  pay  any  part  of  the  expenses  incurred  by  the 
company  for  the  purpose  of  ascertaining  the  compensation, 
which  proceedings  were  an  indispensable  condition  of  its  right 
to  take  the  land,  would  conflict  with  the  constitutional  right 
of  the  land-owners  to  just  compensation.  They  are  entitled 
to  the  full  amount  of  their  damages  when  finally  ascertained, 
and  this  amount  cannot  be  diminished  by  allowing  to  the  com- 
pany its  own  expenses  incurred  in  ascertaining  it,  or  in  endeav- 
oring to  reduce  it.  In  the  present  case  the  costs  allowed  are 
small  compared  with  the  amount  of  the  award,  which  was 
$35,500,  but  that  can  make  no  difference  in  the  principle.  If 
the  company  can  recover  against  the  land-owner  the  expenses 
of  proceedings  carried  on  by  it  for  its  own  benefit,  where  the 
award  is  large,  it  may  do  the  same  when  the  award  is  small ; 
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and  a  case  may  be  sapposed  where  the  costs  and  expenses  of 
the  company  would  absorb  a  large  part,  or  even  the  whole  of 
the  award.  There  is  no  warrant  in  the  statute  for  awarding 
such  costs,  and  if  there  were,  it  would  be  a  violation  of  the 
constitutional  right  of  the  land-owner. 

The  appeal  from  so  much  of  the  order  of  the  General  Term 
as  reverses  the  order  of  coiiflrmation  and  appoints  new  com- 
missioners should  be  dismissed.  The  order  of  the  General 
Term  denying  the  motion  of  the  land-owners  to  dismiss  the 
appeal  should  be  afl^med.  The  order  of  the  General  Term,  in 
so  far  as  it  awards  costs  to  the  company,  and  the  judgment  for 
such  costs  should  be  reversed.  If  either  party  to  have  costs 
against  the  other  on  the  appeals  in  this  court. 

All  concur. 

Ordered  accordingly. 


Oliveb  W.  Mabvin,  AppeUant,  v.  AuousTtra  Peentiob,  Re- 
spondent. 

Where  premiees  have  been  conveyed  abaolately  to  secure  a  loan,  and  be- 
caase  of  a  ref  asal  on  the  part  of  the  lender  to  reconvey  on  tender  of  the 
amonnt  due,  the  borrower  brings  an  action  to  compel  a  reconveyance,  he 
cannot,  after  judgment  in  his  favor  in  such  an  action,  maintain  another 
action  to  recover,  as  damages,  the  amount  of  a  depreciation  in  the  value 
of  the  property  pending  the  litigation,  or  his  costs  and  expenses  in  the 
equity  suit ;  conceding  an  action  to  recover  damages  may  be  maintained, 
as  to  which  quare,  these  are  not  proper  items  of  damages. 

As  to  whether  the  judgment  in  the  equity  suit  would  be  a  bar  to  an  action 
for  damages,  qtuere, 

(Argued  November  28, 1888 ;  decided  January  15,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  oi"der  made  December  15,  1881,  which  affirmed  a  judgment 
entered  upon  an  order  of  Special  Term  setting  aside  a  verdict 
for  plaintiff  and  directing  judgment  for  defendants. 
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The  plaintiff,  in  his  complaint  in  this  action,  claims  to 
recover  damages  by  reason  of  the  failure  of  the  defendant 
to  reconvey  to  him  certain  real  estate,  which  he,  the  plaintiff 
had  previously  conveyed  to  one  Jeremiah  Harris  at  the  re- 
quest of  the  defendant.  It  is  alleged  that  the  conveyance, 
by  the  plaintiff  to  Harris,  was  made  for  the  purpose  of  obtain- 
ing a  loan  of  $2,000  from  the  defendant ;  that  the  plaintiff 
was  to  give  the  defendant  a  warranty  deed  of  said  lot  of  land 
for  the  nominal  consideration  of  $6,500,  and  the  defendant  to 
advance  $2,000  on  account  thereof,  the  same  to  be  secured 
by  bond  and  mortgage  on  said  lot,  the  bond  to  be  guaranteed 
,to  the  satisfaction  of  the  defendant,  and  for  the  remaining 
$4,500  the  defendant  was  to  give  to  the  plaintiff  a  bond  and 
mortgage  payable  after  his  title  to  said  lot,  which  was  in  dis- 
pute, had  been  perfected,  it  being  understood  that  the  deed 
was  to  beheld  merely  as  security,  and  the  property  reconveyed 
to  plaintiff  upon  the  payment  of  such  sums  as  might  be  loaned 
or  advanced,  together  with  such  further  sum,  beyond  legal 
interest,  as  might  be  agreed  upon ;  that  the  bond  and  mort- 
gage were  executed  accordingly,  with  the  proper  guaranty,  the 
money  advanced,  and  a  deed  of  the  lot  executed  by  plaintiff  to 
Jeremiah  Harris,  the  appointee  of  the  defendant,  but  whom 
plaintiff  never  knew  personally,  and  a  bond  and  mortgage  exe- 
cuted by  Harris  and  wife  to  the  plaintiff  for  $4,500,  which  were 
never  delivered  to  him,  but  were  delivered  to  and  retained  by 
the  defendant,  and  on  the  next  day  Harris  and  wife  conveyed 
the  premises  to  the  wife  of  the  defendant  for  the  nominal  con- 
sideration of  $7,000  ;  that  on  plaintiff's  title  to  the  lot  being 
settled,  he  applied  to  the  defendant  for  a  reconveyance  of  the 
same,  in  accordance  with  the  understanding  in  regard  thereto, 
whereupon  the  defendant  demanded  the  sum  of  $8,500 ;  that 
not  long  thereafter  defendant  advanced  the  further  sum  of 
about  $2,000  on  account  of  the  said  bond  and  mortgage  for 
$4,500 ;  that  in  October,  1871,  plaintiff  applied  to  the  defend- 
ant to  redeem  the  said  lot,  and  the  defendant  refused  to  carry 
out  the  agreement,  stating  that  the  lot  was  worth  $13,000,  and 
that  he  would  do  nothing  but  pay  the  balance  of  the  $4,500 
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bond  and  mortgage,  deducting  therefrom  a  small  sum  for  taxes, 
assessments,  etc.,  which  balance  plainti£E,  on  or  about  the  12th 
of  January,  1872,  accepted  under  protest,  and  with  notice  to  the 
defendant  that  he  did  not  intend  thereby  to  waive  any  of  his 
legal  rights  in  the  premises;  that  at  various  times  during 
the  months  of  January  and  February,  1872,  plaintiff  offered 
to  pay  defendant  the  sum  of  $8,500  for  a  reconveyance 
of  said  lot,  but  the  defendant  always  refused  to  reconvey. 
The  complaint  also  alleges  that  in  March,  1872,  the  plaintiff 
commenced  an  equity  action  in  the  Supreme  Court  of  this  State, 
against  the  defendant  and  others,  to  have  the  said  conveyance 
made  by  the  plaintiff  to  the  said  Harris  declared  to  have  been 
given  as  security  for  a  usurious  loan,  and  that  it  be  surrendered 
and  canc^eled,  etc.;  that  the  said  action  was  defended  and 
tried,  and  on  or  about  the  15th  day  of  June,  1876,  a  decree 
was  duly  entered  declaring  the  transaction  to  be  a  loan  and 
not  a  sale  and  void  for  usury,  and  setting  aside  the  said  con- 
veyance and  directing  the  same  to  be  canceled  of  record ;  that 
upon  appeal  to  the  General  Term  the  judgment  was  aflBrmed, 
so  far  as  it  declared  the  transaction  to  be  a  loan  and  not  a  sale, 
and  reversed  so  far  as  it  was  declared  to  be  usurious,  and 
directed  that,  on  the  repayment  to  said  defendant  of  the  sum 
of  $6,500,  with  interest  thereon,  on  or  before  the  1st  day  of 
April,  1878,  the  defendant  and  his  wife  should  reconvey  said 
premises  to  the  plaintiff,  etc.  The  complaint  also  contained 
allegations  as  to  the  value  of  the  premises,  and  averred  that, 
by  reason  of  the  refusals  of  the  defendant  to  accept  plaintiff's 
offers  of  $8,500  for  a  reconveyance,  he  was  compelled  to  com- 
mence the  action  in  equity  referred  to,  and  was  put  to  large 
expense  and  disbursements  thereby.  That  by  reason  of  the 
depreciation  in  the  value  of  property,  the  premises  were 
not,  at  the  time  of  the  entry  of  the  decree  by  the  General 
Term,  and  are  not  now,  worth  more  than  about  $5,000, 
while  the  said  decree  required  the  payment  of  about  $9,500  in 
order  to  redeem  the  premises.  The  answer  of  the  defendant 
sets  up  several  defenses,  and  among  others,  that  in  the  equity 
action  the  plaintiff  sought  to  have  the  conveyance  set  aside  for 
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usarj,  and  an  alternative  judgment  for  damages ;  that  the 
plaintiff  had  never  availed  himself  of  the  permission  to  redeem, 
and  that  neither  party  was  at  liberty  to  aver  or  prove  a  state  of 
facts  other  than  the  one  established  by  the  judgment  of  the 
court  in  the  equity  action.  Also,  that  the  cause  of  action  set 
forth  in  the  complaint  had  been  adjudicated  and  decided  in  the 
equity  action.     Further  facts  appear  in  the  opinion. 

Henry  G.  Wilcox  for  appellant.  This  action  was  not  barred 
by  the  judgment  in  the  former  action.  {Castle  v.  Noyes^  14 
N.  Y.  329;  Cosier  v.  Shiprnan,  35  id.  533;  MoKnight  v. 
I)u7iZap,  4  Barb.  36  ;  Ghreg&ry  v.  BurriU^  2  Edm.  Oh.^  416 ; 
DaUon  v.  Smithy  86  N.  T.  176 ;  Perry  v.  Dickinson^  85  id. 
345,  347,  349,  352  ;  Palmer  v.  Hussey,  87  id.  303  ;  Smith  v. 
Smithy  79  id.  634 ;  StoweU  v.  Chamherlain^  60  id.  272.)  The 
present  action  is  to  recover  damages  sustained  by  the  wrongful 
acts  of  the  defendant,  suffered  mainly  in  the  depreciation  of  the 
value  of  the  real  estate,  which  plaintiff  claimed  to  own,  and  in 
order  to  prove  that  the  property  was  actually  owned  by  plaint- 
iff, it  was  necessary  to  establish  that  the  deed  from  Marvin  to 
Harris  was  simply  a  mortgage,  and  that  could  only  be  done  in 
equity.  {Horn  v.  Ketteltae,  46  N.  Y.  610.)  It  was  necessary 
for  plaintiff  to  establish  his  title  to  the  property  before  he  could 
maintain  any  action  for  damages.  {Htighes  v.  Vermont  Cop- 
per Co.,  72  N.  Y.  207 ;  Bradley  v.  Aldrich,  40  id.  604 ;  Arnold 
V.  AngelZy  62  id.  508  ;  WorraU  v.  Munn,  38  id.  137 ;  Sanger 
V.  Woody  2  Johns.  Oh.  421.)  As  no  objection  was  made^to 
the  proof  of  the  amendment  to  the  complaint,  and  as  such 
amended  complaint  was  left  out  of  the  judgment-roll  on  the 
former  action  by  mistake,  and  as  subsequently  defendant  him- 
self  put  in  evidence  the  roll  on  Judge  Vajj  Brunt's  decision, 
which  contained  the  complaint  as  amended,  plaintiff  was  at 
liberty  to  show  that  there  was  an  amendment  of  the  complaint. 
In  any  event  oral  testimony  would  be  competent  under  the 
circumstances.  {Smith  v.  Smith,  79  N.  T.  634.)  The  cause  of 
action  now  before  the  court  could  not  have  been  joined  in  the 
former  action  with  the  cause  of  action  then  set  forth.    (Oode 
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of  Proc.,  §  167;  Gardiner  v.  Ogden,  32  N.  Y.  327,  340.) 
Even  if  Marvin  did  make  an  asdgnment  to  Willcox  of  his  claim 
against  Preqtice/  after  commencing  his  suit,  the  action  was 
properly  continued  in  his  name.  (1  E.  D.  Smith,  427 ;  1  Bosw. 
569.)  The  receiver  of  all  plaintiflPs  property  appointed  in  sup- 
plementary proceedings  was  not  a  necessary  party  to  this  action. 
{OlenviUe  Wodm  Co.  v.  Ripley,  43  N.  T.  206.)  The  courts 
will  not  leave  an  owner  remediless  under  the  circumstances 
proved.  {Meehcm  v.  Forrester,  52  N.  T.  277;  E7U>s  v.  Souther- 
land,  11  Mich.  538 ;  Jones  on  Mortgages,  §  341.) 

A.  J.  Vcmderpod  for  respondent.  Under  the  state  of  facts 
established  by  the  judgment  in  the  equity  action,  if  the  defend- 
ant Prentice  refused  to  reconvey  to  the  plaintiflE  the  property 
in  question,  the  plaintiff  had  his  choice  of  two  remedies :  To 
compel  a  reconveyance  of  the  land  from  Prentice  or  his  wife, 
or  to  claim  compensation  from  Prentice  for  a  refusal  to  recon- 
vey. (Jones  on  Mortgages,  §§  341,  342;  Gardner  v.  Ogden, 
22  K  T.  827,  331 ;  Meehan  v.  Forrest^,  52  id.  277 ;  Roder- 
mnnd  v.  Clark,  46  id.  364,  857 ;  Kennedy  v.  Thorp,  51  id. 
174 ;  SteirJbach  v.  Relief  Ins,  Co.,  77  id.  498 ;  Fidde  v.  Blamd, 
81  id.  239 ;  Bigelow  on  Estoppel  [3d  ed.],  562.)  Where  a  party 
has  two  or  more  remedies  for  the  same  wrong,  in  which  the 
measure  of  damages  might  be  different,  electing  one  and  pur- 
suing it  to  judgment  is  a  bar  to  any  other.  ( Waleh  v.  Canal 
Co.,  59  Md.  423;  BeaU  v.  Peams,  12  id.  566;  Ware  v.  Per- 
cival,  61  Me.  391;  Bv/nk&r  v.  TuffU,  57  id.  417;  Sweeit  v. 
BracMey,  53  id.  346 ;  HoXbrooh  v.  Foes,  27  id.  441 ;  Goodrich 
V,  Yale,  97  Mass.  15  ;  Bennett  v.  Hood,  1  Allen,  47 ;  Smith  v. 
Way,  9  id.  472 ;  Wa/rren  v.  Cimiminga,  6  Cush.  103 ;  Norton 
V.  Doherty,  3  Gray,  372 ;  Thompson  v.  Howard,  31  Mich.  309 ; 
Nidd  V.  Burton,  49  id.  53 ;  Bolles  v.  Buf,  43  id.  469.)  The 
daim  of  the  plaintiff  is  res  adjudicata.  {Jackson  v.  Crafts, 
18  Johns.  110 ;  Kortright  v.  Cady,  21  N.  Y.  243.)  The  judg- 
ment of  a  court  of  competent  jurisdiction  upon  a  question  * 
directly  involved  in  the  suit  is  conclusive  in  a  second  suit 
between  the  same  parties  depending  on  the  same  question, 
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althoagh  the  subject-matter  of  the  second  action  be  difierent. 
{Doty  V.  Brovmy  4  N.  Y.  71 ;  SUvnhadk  v.  Rdief  Ins.  Co.y 
77  id.  498,  501 ;  J(yrd<m  v.  V<m  Epps^  86  id.  436 ;  EnJbwy  v. 
Gormer,  3  id.  611,  522;  TuBka  v.  a  Brim,  68  id.  446,  449; 
CasOe  V.  N(yye8,  14  id.  329;  Bniith  v.  Smith,  79  id.  634; 
Tomphma  v.  HyaU^  38  id.  347.)  It  cannot  be  pretended 
here  bat  that  the  equity  court  could  have  granted  the 
plaintiff  compensation  by  giving  him  a  judgment  for  dam- 
ages, had  it  seen  fit  so  to  do,  and  indeed  ought  to  have 
done  so  if  a  reconveyance  had  not  been  decreed.  {Oardner 
V.  Ogd&n,  22  K  Y.  327,  351;  Barlow  v.  Scott,  24  id.  40; 
BidweU  v.  Aaior  Mut.  Ins.  Co.,  16  id.  263,  267.)  The  claim 
that  plaintiff  amended  his  complaint  in  the  equity  action  by 
striking  out  the  claim  for  damages  will  not  avail  him.  (49 
N.  Y.  626,  631 ;  McKnight  v.  Dunlop,  4  Bart.  36 ;  Gregory 
V.  BurraJl,  2  Edw.  Ch.  416 ;  Coder  v.  Shipmcm,  35  N.  Y. 
633,  545 ;  Perry  v.  Lewis,  49  Miss.  443.)  This  action  is 
within  the  statute  of  frauds  and  void.  {Boyd  v.  Stofic,  11 
Mass.  342 ;  Dung  v.  FarJcer,  52  N.  Y.  494 ;  Zevyy.  Brush, 
4  id.  589 ;  Wheeler  v.  Reynolds,  66  id.  227 ;  Cogger  v.  La^ 
smg,  43  id.  650 ;  Wright  v.  Weeks,  25  id.  153.)  A  court  of 
equity  has  the  exclusive  right  to  determine  costs  in  a  suit  be- 
fore it,  and  that  an  action  at  law  cannot  be  maintained  to  re- 
cover expenses  incurred  in  defending  even  a  vexatious  suit 
{Leonard  v.  jpreeman,  Ool.  &  C.  Cases,  491 ;  Old  Code, 
§  306  ;  3  Wait's  Pr.  471.)  Costs  are  merely  an  incident  to  the 
subject-matter.  {Bendit  v.  Annesley,  42  Barb.  192.)  It 
would  have  been  competent  for  the  defendant  to  have  offered 
the  record  in  the  former  suit  in  evidence,  even  if  the  plaintiff 
had  not  offered  a  part  thereof.  {Ki^ekder  v.  Bitter,  62  N.  Y. 
372.) 

Miller,  J.  The  principal  question,  upon  which  this  case  seems 
to  have  been  determined,  was  whether  the  present  action  was 
barred  by  the  judgment  in  the  equity  action  which  was  set 
forth  in  the  complaint.  An  examination  of  this  subject  is 
rendered  unnecessary,  as  our  determination  of  another  question 
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disposes  of  the  case.  That  question's  as  to  plaintiff's  claim  for 
damages,  for  even  if  it  may  be  assumed  that,  in  a  proper  case; 
an  action  might  be  maintained  to  recover  damages,  caused  by 
rea80^  of  the  fraudulent  and  wrongful  acts  and  conduct  of  a 
party  in  obtaining  a  conveyance  of  lands  from  another,  it  is 
difficult  to  see  what  legitimate  damages  were  shown  upon  the 
trial  which  entitled  the  plaintiff  to  a  judgment.  The  damages 
which  were  assessed  by  the  jury,  tnd  which  were  included  in 
the  verdict  directed  by  the  court,  consisted  of  the  difference 
between  the  amount  of  the  loans  and  the  interest  thereon  from 
the  time  of  making  the  same,  and  the  time  when  the  de- 
fendant refused  to  reconvey,  and  the  market  value  of  the  lot  at 
the  latter  time,  and  the  counsel  fees  incurred  by  the  plaintiff  in 
the  equity  suit  brought  by  him  against  the  defendant  and  others. 
Plaintiff  was  thus  allowed  to  recover,  as  damages,  for  the  de- 
predation of  the  real  estate.  Neither  of  the  items  mentioned 
was  the  necessary  and  legitimate  result  of  the  wrongful  acts  of 
the  defendant,  and  the  plaintiff  was  not  entitled  to  recover  for 
the  same,  as  damages,  in  this  action.  He  might  have  brought 
an  action  of  ejectment  to  recover  the  land  after  tendering  the 
amount  due  on  the  mortgage,  and,  as  parol  evidence  is  admis- 
sible to  prove  that  an  instrument,  absolute  on  its  face,  was  in- 
tended as  a  mortgage,  if  this  was  established  the  plaintiff  would 
have  been  entitled  to  recover,  and  the  damages  would  have  been 
the  value  of  the  use  of  the  premises  and  not  the  depreciation  of 
the  land.  He  might  also  have  recovered  for  waste  or  trespass, 
but  there  is  no  principle  upon  which  depreciation  of  the  value 
of  land  constitutes  an  item  of  damages  in  such  a  case. 

The  same  rule  is  applicable  to  the  case  now  considered,  and 
no  authority  is  dted  which  sustains  a  recovery  for  depreciation 
under  circumstances  like  those  which  are  here  presented.  It 
is  difficult  to  see  upon  what  ground  any  such  rule  can  be  upheld. 
If  the  plaintiff  had  held  the  property  when  it  was  at  its  highest 
value,  it  is  by  no  means  certain  that  he  would  or  could  have 
sold  the  same.  If  he  had  not  sold  it  at  the  time  of  its  highest 
value  the  depreciation  could  not  have  injured  him,  and  he 
would  not  have  sustained  any  loss  by  reason  thereof.     To  up- 
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hold  the  rule  of  damage^  which  prevailed  in  this  case  we  most 
*a88ume  that,  if  the  plaintiff  had  held  the  property  at  the  time 
when  it  was  of  greatest  value,  he  would  have  had  an  oppor- 
tunity to  sell,  and  would  have  sold  the  same  at  the  highest 
price.  This  is  not  the  legitimate  inference  to  be  derived  from 
the  facts  presented,  and  the  assessment  of  damages  in  this  case 
arising  from  a  depreciation  of  the  value  of  the  land  was  clearly 
unauthorized  and  erroneous 

In  regard  to  the  costs  or  counsel  fees,  if  the  action  had  been 
in  ejectment  to  recover  the  land,  all  the  costs  the  plaintiff 
would  be  entitled  to  would  be  the  costs  of  the  action,  and  no 
i-eason  is  shown  why  the  same  rule  should  not  apply  in  this 
case.  Costs  usually  are  but  an  incident  of  the  litigation,  and 
to  be  disposed  of  therein,  and  not  generally  recoverable  as 
damages  in  another  action. 

Without  passing  distinctly  upon  the  question  as  to  whether 
such  an  action  as  is  here  presented  could  be  maintained  where 
actual  damages  are  shown,  it  is  very  clear  that  the  damages 
claimed  and  allowed  were  unauthorized  and  without  precedent 

It  follows  that  the  order  of  the  judge  setting  aside  the  ver- 
dict at  the  Circuit  in  favor  of  the  plaintiff,  and  the  judgment 
qf  the  General  Term  affirming  the  same,  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Edwabd  L.    Bennett,    Respondent,  v,   "William  Whitnet, 
Street  Commissioner,  etc.,  et  al.,  Appellants. 

One  who  assumes  the  duties,  and  is  invested  with  the  powers  of  a  public 
officer,  is  liable  to  an  individual  who  sustains  special  damage  because  of 
a  neglect  properly  to  perform  those  duties. 

While  in  some  cases,  in  order  to  charge  an  officer,  upon  whom  is  imposed 
the  duty  of  keeping  a  street  in  repair,  with  damages  resulting  from  a 
defect  in  the  street,  it  is  necessary  to  show  that  he  had  adequate  means 
in  his  hands  to  make  the  repairs;  such  proof  is  not  necessary  in  a  case  of 
misfeasance,  i.  6.,  when  the  officer  has  acted,  but  negligently,  to  the  special 
injury  of  plaintiff.  ^ 
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lo  an  action  to  recover  damages  for  alleged  negligence  in  leaving 
unguarded  and  unlighted  an  opening  temporarily  made  in  a  city 
street,  the  defendants,  who,  the  complaint  alleged,  were  officers  of  the 
dty.  i.  e.,  the  mayor,  common  council  and  street  commissioner,  and  by  its 
charter  charged  with  the  duty  of  keeping  its  streets  in  repair,  were  sued 
in  their  individual  names,  with  the  title  of  their  respective  offices  added : 
the  word  '*as"  did  not  precede  their  official  designations.  The  com- 
plaint also  averred  that  the  mayor  and  common  council  directed  the  ex- 
cavation to  be  made,  and  '*  the  said  street  commissioner  "  left  it  un- 
guarded; it  closed  with  a  demand  of  judgment  ''against  the  defend- 
ants." ffeld^  that  the  action  was  against  the  defendants  as  individuals, 
not  as  officers  of  the  city  ;  that  the  addition  of  their  official  titles  was 
simply  descriptio  pergona. 

While  the  omission  of  the  word  *'  as  "  is  not  conclusive  when  the  body  of 
the  complaint  plainly  discloses  an  official  or  representative  capacity  as  the 
ground  of  the  action,  where  its  scope  and  averments  harmonize  with  the 
omission,  the  action  will  be  considered  as  against  the  defendants  indi- 
vidually. 

Beers  v.  /SKannon  (73  N.  Y.  292\  distinguished. 

Also  heid,  that  a  provision  in  the  city  charter  (§  6,  title  14,  chap.  291.  Laws 
of  1867),  declaring  its  officers  liable  for  all  damages  **  sustained  by  reason 
of  willful  neglect "  did  not  take  away  or  affect  the  common-law  liability 
of  an  officer  for  simple  negligence. 

It  seems  that  where  a  case  has,  by  the  assent  of  both  parties,  been  tried 
upon  one  theory,  the  court  will  not  permit  it  to  be  sent  to  the  jury  on 
another. 

(Argued  November  26,  1888  ;  decided  January  15, 1884.) 

Appeal  from  judgment  of  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  September  24,  1880,  which  affirmed  a  judgment  in  favor 
of  plaintiff  against  defendant  Whitney,  entered  upon  a  verdict, 
and  affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Alex.  Cummmg  for  appellants.  This  action  should  be  con- 
strued as  against  the  defendants  officially,  and  the  motion  for 
a  nonsuit  should  have  been  granted.  (Chap.  291,  Laws  of  1867, 
tit.  4,  §§  1,  4;  tit.  14,  §§  5,  6;  Cordier  v.  T/wmpsan,  7N.  T. 
Weekly  Dig.  474,  Beers  v.  Shannon,  19  id.  161 ;  Supers  v. 
Gregg,  66  Barb.  287 ;  56  N.  Y.  509 ;  2  Abb.  N.  C.    240 ; 
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Carpenter  v.  fMioell,  47  N.  Y.  360 ;  Basaett  v.  Fishj  76  id. 
303.)  Plaintiff,  having  brought  his  action  against  defendants 
officially  under  the  charter,  cannot  recover  against  them,  or  any 
of  them,  individually  on  common-law  liability.  {Basaett  v.  Fishj 
76  N.  Y.  303.)  Defendants  cannot  be  estopped  or  deprived  of 
the  full  benefit  of  the  true  legal  construction  of  the  pleadings. 
{Clute  V.  Emmerick,  19  N.  Y.  S.  0.  504.)  The  court  erred  in 
admitting  the  act  of  the  common  council ;  also  in  refusing  to 
charge  that  the  city  would  not  be  liable  to  defendant.  /  WH- 
lia/ma  v.  Pitchy  18  N.  Y.  646 ;  Worrall  v.  Pa/rmlee^  1  Comst. 
619 ;  Baird  v.  OUlett,  47  N.  Y.  186.)  The  defendant  is  ex- 
cused  by  the  peculiar  circumstances  of  the  case  for  omission  to 
prepare  for  a  defense,  and  in  furtherance  of  justice  a  new  trial 
should  be  granted,     {tfdsh  v.  Wetrrum^  33  Barb.  165.) 

S.  G.  MiUa/rd  for  respondent.  If  an  action  is  against  a  per- 
son acting  in  a  representative  capacity,  it  is  important  that  the 
character  in  which  he  seeks  to  appear  should  be  indicated  by 
the  title  of  the  summons.  (1  Wait's  Sup.  Ot.  Pr.  470 ;  2  id.  373.) 
The  word  *'  as  "  in  this  connection  is  indispensable.  (2  Wait's 
Sup.  Ct.  Pr.  373  ;  Root  v.  Price,  22  How.  372  ;  Ealkti  v. 
Earrow&t^  33  Barb.  537 ;  19  id.  179.)  Not  only  the  form  of 
the  summons,  but  the  fonn  and  substance  of  the  complaint  in- 
dicates that  the  defendant  Whitney  was  sought  to  be  charged 
in  his  individual  capacity.  (19  Barb.  179.)  Had  there 
been  any  doubt  or  misunderstanding  as  to  the  character  of  the 
pleadings  it  was  the  duty  of  the  court  to  construe  them  with  a 
view  to  substantial  justice  between  the  parties.  (Code  of  Civil 
Procedure,  §  519 ;  Rogers  v.  Rogers,  11  Barb.  595;  Spavlding 
V.  SpaulcKng,  3  How.  297 ;  42  N.  Y.  83 ;  11  Abb.  206.)  The 
court  did  not  err  in  holding  that  the  action  was  properly 
brought,  and  defendants  properly  described  in  both  the  sum- 
mons and  complaint.  {Rector  v.  Price,  3  T.  &  C.  416; 
Bryan  v.  Zandon,  3  Hun,  500 ;  44  N.  Y.  113 ;  4  Hill,  630 ;  5 
Bing.  91 ;  9  K  Y.  169 ;  1  Salk.  17 ;  34  N.  Y.  389 ;  37  id.  648  ; 
15  Johns.  250 ;  Johnson  v.  Beeden,  47  N.  Y.  130,  485.)  The 
negligence  of  defendant  Whitney  consisted  in  leaving  the  ex- 
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cavation  unguarded.  His  obligation  to  avoid  being  negligent, 
and  to  guard  the  excavation  upon  the  night  of  the  accident, 
was.  incident  to  the  business  of  making  the  excavation,  whether 
in  the  capacity  of  street  commissioner  or  as  a  private  person. 
{Sliepherd  v.  Lincoln,  17  Wend.  249,  261 ;  Hicks  v.  Da7n,  42 
K.  Y.  53;  Adsit  v.  Brady,  4  Hill,  630;  Fulton  Fire  Ins.  Co. 
V.  Baldwin^  37  N.  Y.  48 ;  Robinson  v.  Chainberlain,  34  id. 
339;  44  How.  5;*  24  Hun,  472.)  The  application  for  a  new 
trial  upon  the  ground  of  surprise  and ,  newly-discovered  evi- 
dence was  properly  denied.  (80  N.  Y.  261 ;  Scoville  v.  Zan- 
don,  50  id.  686 ;  Tracy  eial.  v.  AUineyery  46  id.  598 ;  Latorence 
V.  Fly,  38  id.  42 ;  Code  of  Civil  Procedure,  §  1337 ;  Lawrence 
V.  Farley,  73  N.  Y.  187 ;  Commw.  Life  Jn^.  Co.  v.  Bowman, 
15  Weekly  Dig.  416;  Craig  v.  Fanning,  6  How.  336;  10  id. 
261;  54  id.  496;  30  Barb.  655;  9  Johns.  76;  7  Cow.  474.) 
There  is  no  proper  or  sufficient  proof  that  the  witnesses,  when 
summoned,  will  testify  to  the  additional  facts  now  sought  to  be 
B.ipplied';  their  depositions  are  not  procured ;  this  is  a  security 
which  the  courts  require,  that  the  new  trial  shall  produce  some 
practical  result.  {Crrey  v.  Durand,  50  Barb.  223 ;  42  id.  29 ; 
Phenix  V.  Baldwin,  14  Wend.  62.)  •  The  motion  for  a  new 
trial  should  be  denied  on  account  of  laches.  (30  Barb.  655.) 
The  affidavits  must  show  the  existence  of  other  evidence,  not 
available  by  use  of  reasonable  diligence.  (9  Hun,  269;  52 
How.  325;  54  id.  492;  3  Wait's  Pr.  416.)  A  new  trial 
will  not  be  granted  if  the  proposed  evidence  is  cumulative. 
(12  Abb.  [N.  S.]  224 ;  30  Barb.  655  ;  42  i*  284 ;  50  How.  59 ; 
67  Barb.  354;  45  id.  201. 

Finch,  J.  The  principal  dispute  in  this  case  respects  the 
true  nature  and  legal  effect  of  the  cause  of  action  pleaded.  The 
complaint  is  for  negligence  in  leaving  unguarded  and  unlighted 
an  opening  temporarily  made  in  a  city  street.  The  defendants 
named  are  the  mayor,  the  members  of  the  common  council, 
and  the  street  commissioner  of  Binghamton,  who  are  sued  by 
their  individual  names,  with  the  title  of  their  respective  offices 
added.  The  word  "  as  "  does  not  precede  their  official  desig- 
Sickels  —  Vol.  XLIX.        39 
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nations.     The  complaint  alleges  that  the  defendant,  the  mayor, 
and  the  defendants  who  constituted  the  common  council,  held 
those  offices  respectively  ,  that  by  the  city  charter  tliey  were 
made  commissioners  of  highways,  and  that  it  became  and  was 
their  duty  to  keep  the  city  streets  in  good  order  and  protect 
any  excavation  made  therein.     It  then  avers  that  the  defend- 
ant Whitney  was  street  commissioner  of   the  city,  and  had 
charge  of  the  work  upon  the  excavation  from* which  the  plaint- 
iflPs  injury  arose ;  that  the  mayor  and  common  council  directed 
it  to  be  made,  and  the  defendant  Whitney  obeyed  the  direc- 
tion ;  and  that  the  mayor  and  common  council  and  "  tlie  said 
street  commissioner,  William  Whitney,"  left  the  opening  un- 
guarded, and  so  were  guilty  of  negligence  which  caused  the 
injury.     The  complaint  closes  with  a  demand  for  judgment 
"against  the  defendants."     The  trial  judge  held,  at  the  close 
of  the  case,  that  the  action  was  against  the  defendants  as  indi- 
viduals, and  not  as  officers  of  the  city.     In  this,  we  think,  he 
was  right.     Whatever  may  have  been  some  earlier  doubts  on 
the  subject,  it  is  settled  in  this  court  that  one  who  assumes  the 
duties  and  is  invested  with  the  powers  of  a  public  officer  is 
liable  to  an  individual  who  sustains  special  damage  by  a  n^- 
lect  properly  to  perform  such  duties.     {Hover  v.  Barkhxxff^  44 
N.  Y.  113.)    Just  this  cause  of  action  the  complaint  sets  out. 
It  alleges  the  assumption  of  official  duties  and  the  possession 
of  official  powers  by  the  individuals  named,  their  failure  prop- 
erly to  perform  those  duties,  and   a  resultant  injury  to  the 
plaintiff  caused  by  such  negligence.   The  omission  in  the  sum- 
mons of  the  word  "  as,"  before  the  official  titles  of  the  defend- 
ants, indicates  that  they  were  sued  as  individuals  and  that  the 
addition  of  their  names  of  office  was  but  descriptio  persoruB. 
It  may  well  be,  as  the  appellant  contends,  that  the  mere  omis- 
sion of  the  word  "  as  "  in  the  title  of  the  case  is  no  longer 
conclusive.    But  that  is  so  when  the  frame  and  body  of  the 
complaint  plainly  disclose  an  official  or  representative  liability 
as  the  gronnd  of  action.     In  Beers  v.  Sharmon   (73  N.  Y. 
292),  the  plaintiff  sued,  adding  after  his  name  the   words 
"executor,"  etc,  but  omitting  the  word   "as."     This  court 


r 


1884.J  Bennett  v.  Whitney  307 

Opinion  of  the  Court,  per  FlMCH,  J. 

held,  that  notwithBtanding  such  omiesioD,  the  ^' frame  and 
averments  and  scope  of  the  complaint "  was  such  as  to  clothe 
him  with  a  representative  character.  Bnt  nothing  in  the  frame 
of  this  complaint  so  neutralizes  the  omission  of  the  word  "  as." 
On  the  contrary  its  scope  and  averments  harmonize  with  that 
omission.  All  that  is  said  in  it  relating  to  oflScial  character  is 
perfectly  consistent  with  the  claim  of  personal  liability  indi- 
cated by  the  title,  and  does  not  compel  ns  to  hold  otherwise. 
Until  the  close  of  the  case  there  seems  to  have  been  no  disa- 
greement as  to  this  construction,  but  all  parties  conceded  it, 
and  the  trial  was  conducted  upon  that  understanding.  "What 
occurred  was,  in  substance,  as  follows  :  After  the  plaintiflPs 
counsel  had  opened  his  case,  the  defendants*  counsel  moved  for 
a  nonsuit  upon  the  complaint  and  the  opening,  upon  the  ground 
that  the  mayor  and  common  council  could  not  be  sued  as  in 
this  case,  but  that  the  action  should  have  been  brought  against 
the  city  of  Binghamton.  This  motion  did  not  bring  to  the 
attention  of  the  court  the  question  of  official  or  individual  lia- 
bility as  derived  from  the  pleadings.  The  court  did  say  that 
the  action  was  brought  "  under  a  special  clause  of  the  city 
charter ; "  and  this,  as  it  respected  the  mayor  and  common 
council,  in  whose  behalf  alone  tlie  motion  was  made,  seemed 
at  the  time  the  only  ground  of  their  liability.  The  trial  pro- 
ceeded until  the  plaintiff  offered  in  evidence  the  resolution  of 
the  common  council,  passed  September  6,  1876,  to  which  the 
defendant  objected,  that  "  the  action  of  the  city  of  Bingham- 
ton is  not  binding  on  these  men  sued  here  individtuiUy"  The 
form  of  the  objection  disclosed  on  the  part  of  the  defendants 
a  perfect  understanding  of  the  meaning  of  the  complaint.  At 
the  close  of  the  plaintiff's  evidence  the  motion  for  a  nonsuit 
was  renewed  on  the  ground  that  the  action  could  not  "  be 
maintained  against  the  mayor  and  aldermen  of  the  city  of 
Binghamton  individ^iaUy.^^  At  this  point  the  trial  judge  in- 
quired of  the  plaintiff's  counsel  whether  he  sued  the  defend- 
ants "as  individuals,  or  in  their  official  capacity,"  and  was 
answered  that  the  plaintiff  sued  them  as  individuals.  The  court 
then  asked  the  defendants'  counsel  if  he  so  understood  the 
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complaint,  and  he  replied  that  he  did.  Thus  all  ground  of 
misunderstanding  was  carefully  removed,  and  the  defense  pro- 
ceeded to  the  dose  up^n  a  conceded  construction  of  the  com- 
plaint. But  at  the  end  of  the  proofs  a  new  counsel  intervened 
for  the  defendants,  and  sought  to  open  the  question  of  con- 
struction. He  asked  to  be  relieved  from  the  concession  of  his 
associate,  as  having  been  made  through  inadvertence  and  mis- 
take, and  insisted  that  only  an  oflEicial  liability  had  been  pleaded. 
The  court  might  very  well  have  answered  that  the  case,  having 
been  tried  on  one  theory,  ought  not  to  be  sent  to  the  jury  on 
another.  We  have  had  occasion  to  say  something  to  that  effect 
as  conducive  to  a  fair  and  just  trial,  and  a  bar  to  mistake  and 
surprise,  although  in  a  case  where  the  new  theory  fLrst  made 
its  appearance  on  appeal.  {Salidmry  v.  Sowe^  87  N.  Y.  1 28.) 
The  trial  judge,  however,  determined  to  hear  and  decide  '^  the 
whole  question,"  and,  after  argumeut,  granted  a  nonsuit  as  to 
the  mayor  and  common  council,  but  held  that  the  action  was 
against  the  defendants  individually,  and  the  question  of  negli- 
gence as  to  the  defendant  Whitney  must  go  to  the  jury. 
What  has  been  said  as  to  the  proper  construction  of  the  com- 
plaint suflSciently  indicates  the  ground  of  our  concurrence  with 
the  conclusion  of  the  trial  court  in  that  respect.  The  case, 
therefore,  became  one  of  negligence  by  an  officer  in  the  p^- 
formance  of  official  duty.  {Robinson  v.  ChjarrJ)erlaM^  34  K. 
Y.  389.)  It  was  not  a  case  of  non-feasance,  or  omission  to  act 
^  at  all,  where  in  some  cases  as  to  the  repair  of  highways,  it  may 
be  necessary  to  show  adequate  means  in  the  hands  of  the  offi- 
cer ;  but  a  case  of  misfeasance,  where  the  officer  had  acted,  but 
conducted  himself  negligently  to  the  special  injury  of  an  in- 
dividual. Where  that  negligence  is  willful  or  intentional,  the 
city  charter  makes  it  a  misdemeanor,  and  ^^  in  addition  thereto" 
declares  the  liability  for  damages  to  the  party  injured  ;  but  we 
do  not  understand  this  provision  as  taking  away,  ar  in  any 
manner  destroying  the  right  of  the  party  injured,  to  sue  for 
simple  negligence,  where  an  official  act  or  omission  of  duty 
has  resulted  in  his  injury.  We  agree  with  the  General  Term 
that  the  provision  referred  to  did  not  repeal  the  common-law 
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rale  applicable  to  a  case  not  named  or  made  the  enbject  of 
legislation  by  the  charter  itself,  and  was  not  intended  to  affect 
the  rule  of  liability  declared  in  the  cases  to  which  reference 
has  been  made. 

An  examination  of  other  exceptions  taken  in  the  progress 
of  the  trial  has  disclosed  no  error  affecting  its  result. 

The  judgment  and  order  should  be  affirmed,  with   costs. 

All  concur. 

Judgment  and  order  affirmed. 


Horace  S.  "WHrriNo,   Appellant,  v.    John  Edmunds   et  al.,     ,JJ  ^j 
Eespondents.  "jw  ^ 

A  tenant  cannot  by  a  disclaimer,  or  by  mere  words  denying  his  landlord's 
title  and  asserting  one  of  his  own,  work  a  forfeiture  of  his  tenancy,  or 
set  running  an  adyerse  possession.  The  possession  of  the  tenant  and  of 
his  grantees  and  assigns  is  that  of  the  landlord,  and  not  hostile  or  ad- 
verse ,  and  this  is  so  as  to  a  grantee  who  has  taken  a  deed  of  the  fee  in 
ignorance  of  the  fact  that  his  grantor  stood  in  the  relation  of  tenant,  the 
latter  denying  any  such  relation. 

The  possession  of  the  tenant,  thus  in  subordination  ti^  the  title  of  the  land- 
lord, continues,  not  only  during  the  term,  but  is  presumed  to  remain 
unchanged  until  twenty  years  after  the  termination  thereof  and  not- 
wittistanding  any  claim  of  the  tenant  or  his  successors  to  a  hostile  title. 
(Code  of  Civil  Procedure,  §  378  ) 

To  rebut  this  presumption  and  initiate  an  adverse  holding,  the  tenant  must 
do  something  equivalent  to  a  surrender  of  possession  to  the  landlord, 
and  bring  home  to  him  knowledge  of  the  adverse  claim. 

In  an  action  of  ejectment,  it  appeared  that  the  premises  in  question  were,  in 
1824,  in  the  possession  of  a  tenant  who  held  under  a  lease  from  W.,  dated 
in  1828,  and  running  for  twenty  years.  In  order  to  get  possession,  R.  T., 
who  had  or  claimed  a  title  under  a  deed' from  B.,  employed  I.  to  purchase 
the  lease,  which  he  did  with  the  money  of  R.  T.,  taking  an  assignment, 
however,  in  his  own  name.  By  collusion  with  I.,  and  without  the 
knowledge  of  the  landlord,  R.  T.  entered  into  possession,  asserting  title 
under  the  deed  from  B.  The  lease,  however,  was  found  in  his  pos- 
session,  and  he  made  several  efforts  to  buy  the  W.  title.  Plaintiff 
claimed  under  deeds  from  the  heirs  of  W.  to  C,  executed  in  1868  and 
1859.  The  premises  were  then  in  the  possession  of  grantees  of  Q.  F. 
T.,  who  entered  under  a  deed  in  1846.  It  was  admitted  by  defendants 
that  R.   T.   *'and  the  grantees  under  him    have  been  in    possession 
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*  *  *  and  tliat  defendant  is  now  in  poBsesBion  under  that  (B.  T.'s) 
claim  of  title."  The  trial  court  refused  to  submit  to  the  jury  iho 
question  as  to  the  character  of  R.  T.'s  entry  into  possession,  and  non. 
suited  plaintiff.  Held  error ;  that  if  R.  T.,  when  he  entered  in  1824, 
became  the  tenant  of  W. ,  his  possession  and  that  of  his  grantees  re- 
mained the  possession  of  his  landlord  not  only  until  the  end  of  the  term, 
but  presumably  for  twenty  years  thereafter,  i,  e.,  until  1863,  and  so  there 
was  no  ad7er8e  possession  at  the  time  of  the  conveyance  to  0  mak- 
ing his  deed  void  for  champerty ;  and  that,  therefore,  the  question  as  to 
the  character  of  R.  T.'s  possession  should  have  been  submitted  to  the  jury. 

C.  deeded  to  G.  F.  T.  in  1869,  the  latter  executing  a  mortgage  back. 
At  that  time  the  title  under  the  deed  of  1846  to  G.  F.  T.  was  in  his 
wife.  The  mortgage  was  assigned  to  plaintiff,  who  foreclosed  the 
same  in  1870,  making  the  wife  a  party  ;  he  became  the  purchaser  and  re- 
ceived a  referee's  deed  in  1874.  It  was  claimed  by  defendants  that  the 
deed  from  C.  was  void  for  champerty.  Ueld,  the  surrounding  facts  left 
it  possible  that  G.  F.  T.  was  in  actual  possession  when  C.'s  deed  to  him 
was  given,  and  that  he  took  the  deed  and  gave  back  the  mortgage  with 
the  knowledge  and  assent  of  his  wife ;  and  so,  it  could  not  be  said,  as 
matter  of  law,  that  said  deed  was  void. 

As  to  whether,  conceding  the  deed  to  have  been  void,  Cs  title  did  not 
pass  to  the  plaintiff  by  estoppel,  quosre. 

Where,  upon  the  trial  of  a  cause,  it  was  stipulated  that  either  party 
might  read  from  the  printed  case  in  another  action,  **  whatever  was 
relevant  to  this  action,"  and  there  appeared  in  said  case  a  stipulation 
admitting  certain  facts,  which  was  read  without  objection,  hdd, 
that  the  facts  must  be  taken  as  so  admitted  ;  and  that  the  stipulation 
could  not  be  rejected  or  disregarded  on  appeal. 

As  to  what  might  have  been  the  effect  of  a  proper  objection  interposed  in 
time,  quoBre. 

(Argued  November  26, 1883  ;  decided  January  15,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  theSnpreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  October  28,  1881,  which  denied  a  motion  for  a  new  trial, 
and  directed  judgment  in  fftvor  of  defendants  upon  an  prder 
nonsuiting  plaintiff  on  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

E.  V.  Howlcmd  for  appellant.  Royal  Torrey  is  estopped 
from  setting  his  own  title  up  as  a  defense  against  the  title  un- 
der which  he  entered ;  and    whatever  estops  liim  estops  his 
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grantees.  {Burham  v.  Van  Zandt,  7  Barb.  91 ;  Fhdan  v. 
KMy,  25  Wend.  389 ;  Jackaan  v.  Walker ^  7  Oow.  637;  3  Ad. 
&  EU.  188 ;  2  id.  17;  FaUing  v.  Schenck,  3  HiU,  344;  Be^ 
Lomcy  v.  0(mong^  5  Seld.  9.)  The  doctrine  of  forfeitures  of  leases 
by  disclaimer  only  applies  to  tenancies  at  will  or  sufferance. 
{De  Lancy  v,  Ganoiigy  5  Seld.  9.)  The  presumption  is,  that 
at  the  time  the  deed  to  Chamberlain  was  executed,  the  land 
was  occupied  under  the  lease  and  so  it  was  not  void  for  cham- 
perty. {Smith  V.  BuHiSy  9  Johns.  180  ;  Chamberlain  v.  Ed- 
mondsy  Monroe  Gen.  Term,  1866  ;  3  R.  S.  [6th  ed.]  476,  §  86 ; 
Orary  v.  GoodTuan^  22  N.  Y.  176 ;  Fish  v.  Fish,  39  Barb.  513.) 
A  fraudulent  deed,  or  invalid  deed,  will  not  serve  as  a  foundation 
of  an  adverse  possession.  (Jackson  v.  Andrews,  7  Wend.  152 ; 
Jackson  v.  Ilill,  5  id.  532 ;  Livingston  v.  Iron  Co.,  9  id. 
511 ;  II<yvoard  v.   Howard,  17  Barb.  663,  668.) 

W.  F.  Cogswell  for  respondents.  The  deed  from  the  heirc 
of  Jacob  Winchell  to  Chamberlain,  plaintiff's  grantor,  was 
champertous  and  void,  and  obtaining  the  same  was  a  misde- 
meanor. (2  R.  S.  691,  §  6;  Jackson  v.  Ketchum,  8  Johns. 
479  ;  Pepper  v.  Baight,  20  Barb.  429  ;  Tyler  on  Ejectment, 
935.)  Plaintiff  was  not  aided  by  the  Recording  Act,  his  mort- 
gage not  having  been  recorded  prior  to  his  deed,  but  at  the 
same  day  and  hour.  (1  R.  S.  756,  §  1.)  The  admissions 
made  on  the  trial  in  which  Chamberlain  was  plaintiff  and  Ed- 
munds defendant  were  not  admissible  in  this  case.  {Cook  v. 
Barr,  44  N.  Y.  156.) 

FmoH,  J.  This  was  an  action  of  ejectment.  The  plaintiff 
made  title  by  showing  a  deed^f rom  Williams  and  wife  to  George 
F.  Torrey,  given  and  recorded  in  1846  ;  a  mortgage  by  George 
F.  Torrey  to  W.  S.  Chamberlain  in  1869;  an  assignment  of 
that  mortgage  to  plaintiff  in  1870 ;  and  a  foreclosure  of  the 
same  and  referee's  deed  to  plaintiff  in  1874.  He  further  proved 
a  deed  from  Chamberlain  to  George  F.  Torrey  in  1869,  and 
rested.  The  plaintiff  thus  asserted  title  and  possession  in 
"Williams  in  1846,  and  at  the  same  date  in  George  F.  Torrey  as 
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the  grantee  of  Williams,  and  also  title  and  possession  in  Cham- 
berlain as  the  grantor  of  Torrey  in  1869,  but  proved  no  title  or 
possession  in  either.  The  omission,  however,  was  cured  by  the 
evidence  of  the  defendants,  who  also  asserted  or  conceded  title 
and  ownership  in  George  F.  Torrey  as  the  grantee  of  Williams, 
by  making  his  title,  thus  derived,  the  source  and  foundation  of 
their  own.  Beginning  with  his  conveyance  from  Williams, 
they  proved  a  quit-claim  deed  from  George  F.  Torrey  to  Charles 
H.  Torrey,  dated  in  1847,  but  acknowledged  and  recorded  in 
1864 ;  a  power  of  attorney  from  Charles  H.  to  George  F.,  dated 
and  acknowledged  in  1849,  and  recorded  in  185i;  a  deed  by 
Charles  H.  through  his  attorney  to  the  defendant,  Betsey  Tor- 
rey, dated  and  acknowledged  in  1855,  and  recorded  in  1869; 
rtnd  a  lease  from  the  defendant  Betsey,  to  the  defendant  Ed- 
munds, in  1874.     The  defendants  then  rested. 

At  this  point  of  the  case  the  title  was  in  them.  Both  parties 
agreed  upon  George  F.  Torrey  as  the  common  source  of  title, 
and  so  necessarily  conceded  his  ownership  and  possession. 
{McBumey  v.  Cidlev^  18  Barb.  207.)  But  the  plaintiff  by  his 
proof  asserted  two  independent  titles  in  George  F.  Torrey,  the 
one  derived  from  Williams  in  1846,  and  that  from  Chamberlain 
in  1869.  The  first  having  failed  him,  the  plaintiff  entered  upon 
a  new  line  of  proof  designed  to  established  the  Torrey  title  of 
1869,  and  make  it  paramount  to  the  Torrey  title  of  1846,  under 
which  the  defendants  claimed.  He  traced  Chamberlain's  title 
to  deeds  from  the  Winchell  heirs  in  1858  and  1859,  and  gave 
evidence  of  title  and  possession  under  it  earlier  than  1846,  in 
their  ancestor  and  his  grantors.  It  appeared,  however,  from 
the  admissions  of  plaintiff's  own  witnesses,  that  when  the  Win- 
chell heirs  conveyed  to  Chamberlain,  they  were  out  of  actual 
possession,  as  was  Chamberlain  himself ;  that  the  purpose  was 
to  enable  Chamberlain  to  commence  a  lawsuit,  and  he  was  to  pay 
the  consideration  for  his  deed  only  in  case  he  succeeded  in  get- 
ting "a  set  of  vagabonds  off  that  was  on  the  land."  Since  it 
stands  admitted  in  the  case  that  "  George  F.  Torrey,  or  his 
grantees  holding  under  him,  have  been  in  the  possession  of  the 
premises  described  in  the  complaint  from  the  time  he  received 
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his  title  under  the  Williams  deed  in  1846,  to  the  present  time," 
it  follows  that  the  "  vagabonds  "  referred  to  were  the  grantees 
of  George  F.  Torrey  under  the  Williams  title,  the  validity  of 
which  had  been  once  asserted  by  the  plaintiff  and  conceded  by 
the  defendants.  The  deeds  from  the  Winchell  heirs  to  Cham- 
berlain, and  from  the  latter  to  George  F.  Torrey,  were  therefore 
claimed  to  have  been  void  for  champerty,  and  the  General  Term 
so  held*  There  would  be  no  doubt  about  it,  but  for  still  an- 
other element  in  the  evidence,  and  another  admission,  which 
form  the  final  reliance  of  the  plaintiff,  and  bring  to  the  surface 
the  exact  question  to  be  decided. 

His  efforts  were  directed  to  a  removal  of  the  vice  of  cham- 
perty from  the  conveyance  by  the  Winchell  heirs,  and  he 
sought  to  accomplish  the  result  by  connecting  the  George  F. 
Torrey  title,  of  1846  and  the  possession  under  it  with  the  title 
and  possession  of  one  Royal  Torrey  in  1824.  On  this  subject  the 
plaintiiFs  evidence  tended  to  establish  that  Royal  Torrey  had 
a  title,  real  or  pretended,  adverse  to  Winchell,  and  derived 
from  one  Bogardns,  but  was  out  of  possession  and  could  not 
obtain  it  except  by  some  device  or  artifice ;  that  at  this  time, 
in  1824,  the  premises  were  in  the  possession  of  one  Orin  Well- 
man  as  tenant  of  Winchell,  under  a  lease  dated  in  1823,  and 
running  for  twenty  years ;  that  Royal  Torrey  planned  to  get 
possession  through  the  agency  of  this  lease,  and  for  that  pur- 
pose employed  one  Ives  to  buy  it  of  Wellman,  which  Ives  did, 
taking  the  assignment  in  his  own  name,  but  making  the  pur- 
chase with  Torrey's  money,  at  his  request  and  for  his  benefit ; 
that  thereupon  he  told  Ives  not  to  enter  under  the  lease  but 
let  him,  Torrey,  enter  under  his  deed  ;  and  accordingly  Torrey 
entered,  asserting  his  title  under  the  Bogardus  deed,  but  by 
collusion  with  Ives,  who  held  the  lease  for  him,  and  without 
the  knowledge  of  the  landlord  ;  that  the  lease  was  afterward 
found  in  the  possession  of  Torrey,  who  on  several  occasions 
sought  to  buy  in  the  Winchell  title.  Upon  this  state  of  facts  the 
plaintiff  insisted  that  Royal  Torrey's  possession,  and  that  of 
his  grantees  who  succeeded  him  was  the  possession  of  the 
SicKBLs  —  Vol.  XLIX.        40 
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landlord,  and  under  and  not  adverse  to  the  Winchell  title.  The 
general  rule  which  forbids  the  tenant  to  dispute  his  landlord's 
title  has  led  to  some  other  propositions  material  to  our  inquiry 
which  seem  to  have  been  settled.  The  tenant  cannot  by  a  dis- 
claimer, or  by  mere  words  denying  the  landlord's  title  and  as- 
serting one  of  his  own,  work  a  forfeiture  of  his  tenancy,  or 
set  running  an  adverse  possession.  {De  Laiicey  v.  Ganong^ 
9  N.  T.  1.)  Where  the  relation  of  landlord  and  tenant  has 
been  once  established,  the  possession  of  the  latter  and  that  of 
his  grantees  and  assignees,  is  the  possession  of  the  landlord, 
and  not  hostile  or  adverse  {Jackson  v.  Davisy  5  Cow.  129; 
Sands  V.  Sughesj  53  N.  Y,  293) ;  and  this  is  true  even  where 
tlie  grantee  has  taken  a  deed  of  the  fee  in  ignorance  of  the 
fact  that  his  grantor  stood  in  the  relation  of  a  tenant,  the 
latter  denying  any  such  relation.  {Jackson  v.  Scissam^  3  Johns. 
499.)  The  possession  of  the  tenant  in  subordination  to  the 
title  of  the  landlord  continues  not  only  during  the  running  of 
the  term,  but  is  presumed  to  be  such  and  to  remain  unchanged 
until  twenty  years  after  the  end  of  the  term,  and  notwithstand- 
ing any  claim  by  the  tenant  or  his  successors  of  a  hostile  title. 
(Code,  §  86 ;  Code  of  Civ.  Pro.,  §  373.)  This  presumption  may 
be  rebutted,  but,  to  do  so  effectively  and  initiate  an  adverse 
holding,  the  tenant  must  surrender  the  possession  to  the  land- 
lord, or  do  something  equivalent  to  that,  and  bring  home  to 
him  knowledge  of  the  adverse  claim.  (1  Washb.  on  Keal 
Prop.  [3d  ed.]  492 ;  Jackson  v.  Stiles,  1  Cow.  675 ;  Thayer  v. 
Society  of  United  Brethren^  20  Penn.  St.  62;  Toume  v. 
Jiutterfiddy  97  Mass.  105.)  It  follows,  therefore,  that  if  Royal 
Torrey  became  the  tenant  of  Winchell,  his  possession  remained 
the  possession  of  his  landlord,  not  only  to  the  end  of  the  term 
in  1843,  but  presumably  for  twenty  years  thereafter,  or  until 
1863,  and  the  possession  of  his  grantees  or  assignees  bore  the 
same  character  for  the  same  period,  in  the  absence  of  evidence 
sufficient  to  rebut  the  statutory  presumption.  If  then  WiUiams 
and  George  F.  Torrey  in  1846,  and  their  grantees  down  to 
3858  and  1859,  were  also  the  grantees  of  Royal  Torrey  and 
successors  to  his  possession,  they  stood  presumably  as  tenants 
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of  the  Winchell  title  when  Chamberlain  took  his  deed,  and  so 
that  conveyance  was  good  and  not  void  for  champerty. 

But  were  Williams  and  his  successors  along  the  line  of  de- 
fendants' title  grantees  of  Royal  Torrey  ?  No  conveyance  from 
the  latter  is  shown.  Between  him  and  Williams  no  links  of 
successive  deeds  and  transferred  possession  are  established.  The 
difficulty  would  be  fatal  to  plaintiflfs  theory  but  for  an  ad- 
mission which  appears  in  the  printed  case,  and  which  reads,  "it 
was  here  admitted  by  defendant's  counsel  that  since  1824  Eoyal 
Torrey  and  the  grantees  under  him  have  been  in  possession  of 
these  premises,  and  that  defendant  is  now  in  possession  under 
that  claim  of  title."  Since  it  was  also  admitted  that  from  the 
time  of  the  Williams  deed  his  grantees  had  been  in  possession, 
it  fairly  follows  that  they  were  also  grantees  of  Royal  Torrey. 
We  cannot  suppose  them  to  be  other  or  diflEerent  without  mak- 
ing the  admissions  contradictory,  and  involving  at  the  same 
time  and  in  the  same  premises  the  co-existence  of  two  hostile 
and  inconsistent  possessions. 

But  the  respondent  asserts  that  there  was  no  such  admission 
on  the  present  trial ;  that  it  was  made  on  one  between  Cham- 
berlain and  Edmunds  tried  in  1864 ;  and  got  into  the  case 
through  a  stipulation  permitting  either  party  to  read  from  the 
printed  case  in  that  action  "  whatever  was  relevant  to  this  ac- 
tion." Tliat  the  stipulation  had  this  origin  the  appellant's 
counsel  admits  in  his  brief.  JJnt  it  was  read  without  objection. 
It  came  into  the  case  without  any  challenge  of  its  admissibility, 
or  its  competency  ag  proof  of  the  fact  asserted.  We  find  it 
there,  and  so  received,  and  have  no  right  to  reject  and  dis- 
r^ard  it.  {Cook  v.  Jiarr,  44  N.  Y.  158.)  Upon  this  ground 
in  part  was  rested  the  decision  in  Owen  v.  Cawley  (36  N.  Y. 
605-606).  Evidence  given  on  a  former  hearing  was  read  on 
the  trial.  No  objection  was  taken  to  its  admissibility,  and  for 
■  that  reason  the  court  said  the  question  could  not  be  raised  on 
appeal.  We  must,  therefore,  give  eflPect  to  the  stipulation, 
although  not  deciding  what  might  have  been  the  resalt  of  a 
proper  objection  interposed  in  time. 

Tlie  consequence  follows  that  the  nonsuit  granted   in   this 
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case  was  wrong,  and  the  ref  asal  to  submit  to  the  jury  the  question 
of  fact  as  to  the  character  of  Royal  Torrey*8  entrjr  into  pos- 
session was  error,  unless  the  decision  can  be  sustained  upon  the 
ground  that  Chamberlain's  deed  to  George  F.  Torrey  in  1869, 
and  after  the  presumption  of  tenancy  was  lost  by  lapse  of 
time,  was  void  as  champertous  and  so  the  mortgage  and  title 
founded  on  it  failed.    It  may  be  that,  after  1868  when  the  stat- 
utory presumption  no  longer  operated,  the  possession  of  the 
premises  under  deeds  of  the  fee  and  color  of  title  by  the  grantees 
of  George  F.  Torrey  in  the  year  1869  should  be  deemed  adverse 
to  the  Winchell  title,  and  so  Chamberlain's  deed  to  George  F. 
Torrey  in  that  year  would  prove  to  be  void.     But  there  is  no 
sufficient  evidence  before  us  to  raise  that  question.    Ko  proof 
shows  to  us  who  was  in  actual  possession  in  1869,  except  the 
inference  from  the  admission  that  it  must  have  been  George 
F.  Torrey.  or  his  grantees,  but  which  we  are  not  specifically  in- 
formed.    At  that  date  the  legal  title  was  apparently  in  Betsey 
Torrey,  who  was  the  wife  of  George  F.     On  the  foreclosure  of 
her  husband's  mortgage  to  Chamberlain  she  was  made  a  party 
defendant.     The  judgment-roll  put  in  evidence  is  not  printed 
in  the  case.     We  only  know  that  as  against  Betsey  Torrey  the 
mortgage  to  Chamberlain  was  adjudged  good  to  the  extent  of 
her  right  of  dower.     While  we  must  assume  that  the  judgment 
did  not  affect  her  title  as  owner,  the  surrounding  facts  leave  it 
possible  that  George  F.  Torrey  was  in  actual  possession  when 
Chamberlain's  deed   to  him  was  given,  and  that  he  took  the 
deed  and  gave  back  the  mortgage  with  the  knowledge  and  assent 
of  his  wife.     However  this  may  be,  it  is  quite  certain  that 
under  the  peculiar  state  of  facts  existing,  and  the  inferences  . 
capable  of  being  drawn  from  them,  it  could  not  be  said  as 
matter  of  law  that  the  deed  of  1869  to  Torrey  was  void.     And 
if  it  was,  a  qaestion  might  yet  remain,  which  we  need  not  now 
consider,  whether  Chamberlain's  title  did  not  pass  to  the  plaint- ' 
iff  by  estoppel. 

These  views  of  the  case  show  that  the  vital  question  in  it 
was  the  character  and  intent  of  Royal  Torrey's  entry  and  pos- 
session.    That  was  a  question  of  fact.     {Jcbckson  v,  Dobbin,  3 
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Johns.  224;  Smith  v.  Burtis,  9  id.  174.)  Very  much  of 
the  evidence  bore  npon  it.  It  was  possible  for  a  jury  to  say 
that  he  lobtained  possession  solely  as  tenant  of  Winchell  and 
under  the  purchased  lease.  We  give  no  opinion  upon  the  sub- 
ject, but  the  question  should  have  gone  to  the  jury,  and  plaint- 
ifi's  request  to  go  to  the  jury  upon  all  the  facts  of  the  case  was 
erroneously  refused  and  the  nonsuit  improperly  granted. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Miller,  J.,  taking  no  part. 

Judgment  reversed. 


Eleahob    B.  King,  Eespondent,  v.  William   MacXkllar, 

Appellant. 

Where  a  oomplaiot  aSleged  that  plaintiff  intrnsted  to  defendant  a  sum  of 
money  upon  his  piomisiDg  to  invest  the  same  for  the  former,  but  that 
he  converted  it  to  his  use  and  ref  ased  to  paj  the  same,  held,  that  plaintlir, 
in  the  absence  of  anv  amendment  of  the  complaint,  was  not  entitled  to 
recover  upon  proof  that  defendant  did  in  good  fkith  invest  the  money,  bat 
negligently  took  insoifloient  security ;  that  it  was  necessary  to  show  either 
that  defendant  made  no  investment,  or  if  he  did  in  form,  that  it  was  not 
banafleU, 

In  such  an  action  evidence  was  given  to  the  effact  that  plaintiff  authorized 
the  investment  of  the  money  In  a  second  mortgage  to  be  taken  by  de- 
fendant's wife  on  a  conveyance  by  her  of  the  mortgaged  premises, 
that  the  premises  were  conveyed,  the  mortgage  taken  and  assigned  by 
the  wife  to  plaintiff.  The  premises  were  sold  on  foreclosure  of  the  first 
mortgage.  The  case  was  submitted  to  the  jury  solely  on  the  question  as 
to  whether  such  assignment  was  tL  bona  fide  investment  of  plaintilTs 
money.  It  appeared  that  interest  was  regularly  paid  by  the  mortgagor 
from  1871.  when  the  mortgage  was  given,  untU  1877.  Defendant  then 
offered  evidence  of  the  value  of  the  property  when  the  mortgage  was 
given,  which  was  objected  to  and  excluded.  Etdd  error  ;  that  if  in  fact 
the  mortgage  was  a  substantial  and  good  security  when  taken  and 
assigned,  this  was  material  and  proper  upon  the  question  of  good  faith.. 

Defendant's  counsel  sought  to  sustain  the  ruling  on  the  ground  that 
although  the  mortgage  was  taken  and  assigned  by  defendant's  wife,  yet 
that  he  was  the  real  party,  and  the  inventment  wae  a  dealing  by  him  as 
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plaintiff's  agent  with  liimself  and  bo  invalid.     JSeld  untenable  ;  aa  the 
caae  was  not  submitted  to  the  j  uiy  on  that  question . 

(Submitted  November  26,  1883 ;  decided  Januarj  15,  1884.)   ' 


Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  17,  1881,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  on  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Herbert  T,  Keicham  for  appellant.  Conversion  is  a  hostile 
interference  with  the  owner's  control.  {McMorria  v.  Simpson^ 
21  Wend.  610  ;  2  Greenl.  Ev.,  §  642 ;  Salt  Spring  Bank  v. 
Wlieel^,  48  N.  Y.  492 ;  Laverty  v.  Snethen,  68  id.  622 ; 
Freeman  v.  Venner^  120  Mass.  424.)  Negligent  performance 
of  duty  is  not  conversion,  and  can  only  be  redressed  in  an 
action  on  the  case.  {Dickinson  v.  Dudley^  17  Hun,  669  ;  Ser- 
geant V.  Blunt,  16  Johns.  7^ ;  Laverty  v.  Snethen,  68  N.  Y. 
622.)  The  court  erred  in  refusing  to  charge  defendant's  re- 
quest, that  though  the  jury  find  that  the  defendant  was,  at 
one  time,  requested  by  the  plaintiff  to  make  an  investment  of 
$2,100  for  her,  yet  all  agency,  duty  and  responsibility  which 
thereby  rested  on  the  defendant  were  revoked  and  ended  if  the 
plaintiff  afterward  instructed  Thomas  MacKellarto  do  the  same 
thing,  or  that  which  included  the  same  thing.  (Story  on  Agency, 
§  474.)  Plaintiff,  having  failed  to  cause  a  release  or  re-con- 
veyance to  be  made,  or  to  have  the  record  canceled,  has,  there- 
fore, made  no  rescission.  {Moyer  v.  Shoemaker^  6  Barb.  319  ; 
Wheaton.  v.  Baker ,  14  id.  594  ;  White  v.  Seaver,  25  id.  235.) 
Proof  of  plaintiff's  ignorance  of  the  effect  of  her  acts,  and  of 
the  facts  before  her,  was  erroneously  admitted.  (Broom's  Legal 
Maxims,  253;  1  Wait's  Actions  and  Defenses,  219,  220,  232, 
'233,  256.)  The  court,  although  it  committed  the  facts  to  the 
jury  "  on  the  evidence,"  erred,  because  it  assumed  to  tell  the 
jury  what  that  evidence  was,  and  constrained  them  to  regard 
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that  evidence  as  all  hostile  to  the  defendant,  ( Tedder  v.  Fd- 
lowsy  20  N.  T.  126,  130.) 

-F.  JR.  Coudert  <&  Paul  FaUer  for  respondent.  Facts  as 
found  by  a  primary  tribunal,  and  affirmed  by  the  General  Term, 
are  conclusive  upon  this  court.  (Code  of  Civil  Procedure, 
§§  1337, 1338  ;  Loeschiok  v.  Baldwin,  38  N.  Y.  326  ;  Barkery. 

White,  3  Keyes,  495 ;  In  re  Roes,  87  N.  Y.  614 ;  Williams 
V.  Western  U.  T.  Co.,  MSS.,  October  3,  1883;  PJielps  v. 
MacDonald,  26  N,  Y.  82 ;  Marvin  v.  Univers.  L.  Ins.  Co., 
85  id.  282.)  There  was  ample  evidence  of  a  state  of  facts 
upon  which  the  law  would  justify  the  judgment  appealed  from 
{FuUon  V.  Whitney,  66  N.  Y.  555  ;  Davoue  v.  Fanning,  2 
Johns.  Ch.  252 ;  Gardiner  v.  Ogden,  22  N.  Y.  327 ;  Graves 
V.  Waterman,  4  Hun,  689  ;  63  N.  Y.  657 ;  Conkey  v.  Bond, 
36  id.  429  ;  Buncombe  v.  N.  T.,  etc.,  li.  H.  Co.,  84  id. 
198.)  The  exceptions  to  the  admission  of  evidence  over 
defendant's  objection  were  not  available,  no  grounds  of  objec- 
tion having  been  stated.     {Heqim  v.  Holmee,  16  N.  Y.  193 ; 

Yalton  V.  Nat.  Fwnd  Life  Ins.  Co.,  20  id.  32 ;  Newell  v. 
Doty,  33  id.  83  ;  Leoin  v.  Russell,  42  id.  251 ;  Chester  v.  Dielc- 
erson,  54  id.  13.)  Though  a  defendant  moves  for  a  nonsuit, 
and  is  entitled  thereto,  yet,  if  his  motion  being  denied,  h6  puts 
in  evidence,  and  subsequently  plaintiff's  case  is  established,  de- 
fendant's exception  to  the  refusal  to  nonsuit  is  waived  {Cole- 
grove  V.  Harlem,  etc.,  i?.  E.  li.  Co.,  6  Duer,  382  ;  affirmed,  20 
N.  Y.  492  ;  Gardiner  v.  Ogden,  22  id.  327.)  A  request  is  bad 
which  requires  a  judge  to  assume  in  his  charge  matter  of  fact 
upon  which  the  jury  are  to  pass.     {Deems  v.  Crook,  1  Edw.  95.) 

Bapallo,  J.  The  cause  of  action  set  forth  in  the  complaint 
is,  that  the  plaintiff  intrusted  to  the  defendant,  at  his  request, 
the  sum  of  $3,000,  upon  his  promise  duly  to  invest  the  same 
for  the  plaintiff  on  bond  and  mortgage  upon  real  estate  in  the 
city  of  New  York,  but  that  the  defendant  converted  the 
money  to  his  own  use,  and  refused  to  repay  the  same  to  the 


320  Kino  v.  MAcKELLAtt,  [Jan., 

opinion  of  the  Court,  per  Rapallo,  J. 

plaintiff  on  demand  made  by  her.  This  is  the  only  cause  of 
action  alleged. 

If  the  defendant  did  actually  and  in  good  faith  invest  the 
money  in  the  manner  promised,  proof  that  he  took  an  insuf- 
ficient security,  or  even  that  he  was  negligent  in  his  selection 
of  the  security,  would  not  be  sufficient  to  sustain  the  action 
in  the  form  in  which  it  is  brought.  It  was  necessary  to  show 
that  the  defendant  made  no  such  investment  as  that  authorized, 
but  appropriated  the  money  to  his  own  use,  or  if  he  did  in 
form  make  an  investment  of  it,  that  it  was  not  a  horia  fde  in- 
vestment, but  a  mere  sham.  Such  a  misappropriation  of  the 
money  intrusted  to  him  by  the  plaintiff  for  investment  would 
subject  the  defendant  to  a  much  more  onerous  liability  than 
mere  want  of  care  in  performing  his  undertaking  to  invest  it 

These  points  were  fully  raised  in  the  course  of  the  trial,  and 
no  attempt  was  made  to  amend  the  complaint. 

There  was  evidence  in  the  case  to  the  effect  that  the  plaint- 
iff authorized  the  investment  of  her  money  in  a  certain  mort- 
gage for  $3,000,  on  a  house  and  lot  on  Second  avenue,  in  the 
city  of  New  York,  known  as  the  Sampson  mortgage,  which 
was  to  be  taken  by  the  defendant's  wife  on  a  conveyance  of  tlie 
property  by  her  to  one  Sampson.  An  assignnlent  of  this  mort- 
gage was  made  by  defendant's  wife  to  the  plaintiff  in  the  year 
1871,  on  the  same  day  that  the  property  was  conveyed  and  the 
mortgage  given.  The  execution  of  the  assignment  at  that 
time  was  admitted  on  tlie  trial.  The  moi*tgaged  premises  were 
subject  to  a  prior  mortgage  of  $6,000,  covering  the  principal 
part  of  the  premises,  and  subsequently  in  1877,  this  prior 
mortgage  was  foreclosed  and  the  premises  covered  thereby  sold 
for  $7,000.  There  was  evidence  tending  to  show  that  the 
plaintiff  knew  that  the  mortgage  in  which  her  money  was  to 
be  invested  was  a  second  mortgage,  and  the  court  charged  the 
jury  that  if  she  did  know  this  fact,  she  could  not  recover. 
The  case  was  submitted  to  the  jury  on  the  question  whether 
the  assignment  of  the  Sampson  mortgage  was  a  hona  fide  in- 
vestment of  the  plaintiff's  money.  It  appeared  that  the  mort- 
gage was  taken  on  a  trade  of  properties  between  the  defend- 
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ant  and  Sampson,  in  wliicli  trade  the  mortgaged  premises, 
which  stood  in  the  name  of  the  defendant's  wife,'  were  put  in 
at  a  valuation  of  about  $18,000,  but  the  plaintiff  contended  on 
the  trial  that  the  transaction  was  not  a  bona  fide  investment 
of  the  plaintiff's  money.  This  was  the  issue  upon  which  the 
case  went  to  the  jurj.  It  appeared  in  evidence  that  the  inter- 
est  on  this  Sampson  mortgage  was  regularly  paid  to  the  plaint- 
iff from  1871  to  1877,  and  that  Sampson,  the  mortgagor 
and  owner  of  the  mortgaged  premises,  held  them  until  that 
time  and  recognized  his  indebtedness  upon  the  mortgage. 
The  defendant  then  offered  evidence  of  the  value  of  the  mort- 
gaged premises  in  1871,  when  the  mortgage  was  given,  and 
this  evidence,  being  objected  to,  was  excluded  by  the  court 
and  an  exception  taken. 

Tliis  we  think  was  error.  The  issue  upon  which  the  case  was 
tried  and  submitted  to  the  jury  was  whether  the  plaintiff's 
money 'was  in  good  faith  invested  in  the  Sampson  mortgage.  If 
it  was  in  fact  a  substantial  and  good  security  at  the  time,  that 
fact  would  go  far  in  sustaining  the  hona  fides  of  the  defendant 
in  making  the  transaction.  The  plaintiff's  counsel  now  seeks  to 
sustain  the  ruling  on  the  ground  that  though  the  Sampson 
mortgage  was  made  to  defendant's  wife,  and  assigned  by  her, 
yet  the  defendant  was  liimself  the  real  party,  and  that  when 
acting  as  plaintiff's  agent  to  invest  her  money,  he  could  not  deal 
with  himself,  by  investing  it  in  a  mortgage  belonging  to  him- 
self. There  are  several  answers  to  this  proposition.  There  was 
evidence  showing  that  the  proposition  to  plaintiff  to  invest  her 
money  in  the  Sampson  mortgage  was  made  by  a  son  of  the 
defendant  and  that  the  defendant  had  no  communication  with 
the  plaintiff  on  the  subject,  but  that  she  authorized  the  son  to 
procure  the  investment  in  that  mortgage,  and  furnished  him 
with  part  of  the  money  for  that  purpose,  the  other  part  being 
already  in  the  hands  of  the  defendant,  that  the  defendant  ob- 
jected to  the  assignment  of  that  mortgage  to  the  plaintiff,  but 
finally  consented  at  the  solicitation  of  the  son.  The  plaintiff 
supposed  that  the  father  and  son  were  connected  in  business,, 
but  this  was  denied.  There  is  also  evidence  that  the  plaintiff, 
SiCKELs  —  Vol,  XLIX.       41 
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with  knowledge  that  the  mortgage  was  assigned  by  defendant's 
wife,  ratified  .the  transaction.  All  these  matters  presented 
questions  of  fact  for  the  jury.  But  a  decisive  answer  is,  that 
the  case  was  not  submitted  to  the  jury  ou  the  question  whether 
this  investment  was  a  dealing  by  the  defendant  as  plaiutifi's 
agent,  with  himself,  and  invalid  for  that  reason.  On  the  con- 
trary the  court  expressly  charged  that  if  the  jury  found  that 
the  defendant  in  good  faith,  and  fairly,  took  the  Sampson  mort- 
gage, no  matter  whether  it  was  his  wife's  mortgage,  or  his  own, 
he  was  not  responsible  if  he  did  his  best  and  acted  fairly  in 
investing  the  money ;  but  that  on  the  other  hand  if  they  found 
that  he  took  the  plaintiffs  money  and  used  it  without  carry- 
ing out  the  agreement  he  made,  the  plaintiff  was  entitled  to 
have  the  money  restored  to  her.  The  case  was  thus  squarely 
submitted  to  the  jury  on  the  single  question  of  the  honesty 
and  good  faith  of  the  defendant  in  the  transaction,  and  on  this 
issue  we  think  that  if  he  could  have  proved  that  the  value  of 
the  mortgaged  premises  was  at  the  time  so  great  that  they 
afforded  ample  security  for  all  the  mortgages  upon  them,  he 
was  entitled  to  the  benefit  of  that  fact. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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James  H.  Cbonkhitb,  Eespondent,  v,  Jonas  Cbonbhite,  Ap- 
pellant. 

In  1832,  J.  &  H.,  who  owned  adjoining  farms,  agreed  orallj  to  laj  down  logs 
or  pipes  upon  the  lands  of  J.  to  carry  water  from  a  spring  thereon  to  his* 
buildings,  for  his  use,  and  from  thence  to  the  buildings  of  H.,  for  his 
use,  each  to  bear  one-half  of  the  expense  and  perform  half  of  the  labor, 
and  in  consideration  of  such  expenditure  J.  agreed  that  H.  should  have  the 
right  to  take  the  surplus  water  from  the  spring  through  the  pipes.  There 
was  no  specific  agreement,  however,  as  to  the  size  of  the  pipes,  how  long 
thej  were  to  be  continued,  who  should  direct  or  control  them,  or  the  amount 
of  water  to  be  taken,  nor  was  there  any  a^ngement  authorizing  H.  to 
enter  upon  the  lands  of  J.  for  the  purpose  of  repairing,  etc.  The  agree- 
ment was  carried  out,  and  H.  and  his  successor  in  title  enjoyed  the  use 
of  the  water  for  over  forty  years.  In  an  action  to  restrain  defendant, 
who  succeeded  to  the  title  of  J.,  from  obstructing  such  use  of  the  water, 
hMy  that  these  facts  failed  to  establish  a  valid  agreement  in  perpetuity; 
that  at  most  the  agreement  was  a  mere  license,  which,  although  a  con- 
sideration was  paid,  was  revocable  at  the  pleasure  of  the  licensor  or  bis 
successors  in  interest ;  that  plaintiff  could  not  claim  by  adverse  posses- 
slon,  as  the  use  was  by  consent,  and  not  adverse. 

An  oral  contract,  which  equity  will  regard  as  equivalent  to  the  grant 
required  at  common  law  to  create  an  easement,  must  be  clear  and  spe- 
cific  so  that  it  may  be  carried  out  and  enforced,  and  it  must  be  accom- 
panied by  acts  of  part  performance,  unequivocally  referable  (b  the 
agreement. 

(Argued  November  27,  1883 ;  decided  January  15,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  December  30,  1881,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  restrain  defendant  from  obstruct- 
ing or  interfering  with  certain  pipes  by  which  water  from  a 
spring  upon  defendant's  lands  was  conveyed  to  the  buildings 
upon  the  lands  of  plaintiff. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

J.  B.  Rafter  for  appellant.  The  old  maxim,  sectmdum 
allegata  et  probata,  has  never  been  so  far  departed  from  as  to 
allow  a  party  to  recover  upon  a  cause  of  action  not  alleged. 
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{JVeudeeker  v.  Kohiberg,  81  N.  Y.  301 ;  Wright  v.  Ddafield, 
25  id.  266-268 ;  84  id.  38, 43 ;  18  Hun,  485  ;  WrigU  v.  Weeks, 
25  N.  Y.  153-157.)  The  use  having  been  begun  under  an 
oral  license  was  revocable,  and  the  fact  that  a  consideration 
was  paid  for  the  permission  does  not  make  it  irrevocable  ;  and 
tlie  defendant  will  not  be  prevented  from  asserting  his  rights 
by  equitable  estoppel,  where  he  has  been  guilty  of  no  fraud, 
and  has  not  induced  or  encouraged  the  other  party  to  act,  so 
that  it  would  be  a  fraud  on  his  part  to  revoke  his  license. 
(49  N.  Y.  589 ;  Luce  v.  Carley,  24  Wend.  451 ;  Houghtaling 
V.  HougKtalmg^  5  Barb.  384 ;  Povghkeepaie  Gas  Co,  v.  Citi- 
zens' Gas  Co.,  20  Hun,  216 ;  Mwdoch  v.  P.  P.  <&  C.  I.  R. 
li.  Co.,  73  N.  Y.  584 ;  Mumford  v.  Whiting,  15  Wend.  381 ; 
MiUer  v.  A.  <&  S.  R.  R.  Co.,  6  Hill,  61 ;  Sddm  v.  D.  &  H. 
C.  Co.,  29  N.  Y.  639  ;  Babcoch  v.  Utter,  1  Keyes,  397 ;  Wolf 
V.  Frost,  4  Sandf .  Ch.  77  ;  Washburn  on  Real  Property,  542 ; 
Davis  V.  Townsend,  10  Barb.  343 ;  Phillips  v.  Nowlan,  6  N. 
Y.  Weekly  Dig.  132  ;  EggUston.  v.  N.  F.  <&  //.  R.  R.  Co.,  35 
Barb.  162 ;  Pattin  v.  Z.  /.  R.  R,  Co,,  2  Barb.  Ch.  231 ;  Wood 
V.  LeadbitUr,  13  M.  &  W.  383  ;  Bryan  v.  Whistler,  8  B.  &  C. 
288;  ^2  Barb.  325 ;  Wolf  v.  Frost,  4  Sandf.  Ch.  72;  Wheeler 
V.  Reynolds,  66  N.  Y.  227-231 ;  Perripont  v.  Barnard,  6 
id.  299 ;  Brown  on  the  Statute  of  Frauds,  §§  27,  28  ;  Bahcock 
V.  Utter,  1  Abb.  Ct.  App.  Dec.  27-62 ;  Bryan  v.  Wheeler,  8 
B.  &  C.  288 ;  Wiseman  v.  Luoksinge7\  84  N.  Y.  31.)  To 
acquire  rights  to  real  estate  by  prescription,  the  use  for  twenty 
years  must  be  exclusive,  open  and  notorious,  under  a  claim  of 
right,  hostile  in  its  inception  and  with  the  knowledge  of  the 
owner,  and  it  must  appear  affirmatively  that  the  claim  was 
hostile.  {Milier  v.  Garloc^,  8  Barb.  153  ;  Parker  v.  Fort,  29 
Wend.  313 ;  Jackson  v.  Halstead,  5  Cow.  216 ;  White  v.  fSpen- 
cer,  14  N.  Y.  252;  Colvin  v.  Burnett,  17  Wend.  564;  Bur- 
lank  V.  Fay,  65  N.  Y.  65  ;  Flora  v.  Carhean,  38  id.  Ill ; 
Cohnn  v.  Burnett^  17  Wend.  567.)  The  use  of  an  easement 
or  the  enjoyment  of  a  license  cannot  bo  enlarged.  {Markfiam 
V.  Stowe,  66  N.  Y.  674 ;  Stiles  v.  Hooker,  7  Cow.  266;  Ev.  Z. 
St.  J.  0.  II.  V.  B.  H.  Asin,  64  N.  Y.  561 ;  Onthank  v.  M. 
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S.  Ji.  H.  Oo.^  71  id.  194.)  As  to  what  is  a  personal  transac- 
tion or  communication  the  same  rule  applies  as  was  applied  to 
section  399  of  the  Code  of  Procedure.  {Holoonib  v.  JBolcoml^ 
20  Hun,  158 ;  69  N.  Y.  260;  Sconmaker  v.  Wdfard,  20  Hun, 
169 ;  Bargue  v.  Zordj  67  N.  T.  495 ;  HobaH  v.  Bobartj  62 
id.  84.)  The  defendant  had  a  right  to  dig  the  well  for  any 
purpose  he  chose.  (Trustees,  etc,,  of  Ddhi  v,  YomCMVs,  50 
Barb.  316 ;  affirmed,  45  N.  Y.  862 ;  Johnstown  Mcmuf.  Co.  v. 
Veghtey  69  id.  16 ;  PhiUips  v.  NoviUm,  72  id.  39 ;  Bliss  v. 
Greeley,  45  id.  671 ;  Pa/nton  v.  Holland,  17  Johns.  92 ;  Ker- 
rains  v.  PeopU,  60  N.  Y.  221.) 

Arrws  H.  Prescott  for  respondent.  The  defendant  is  es- 
topped from  asserting  that  the  parol  agreement  proved  was 
void  under  the  statute  of  frauds,  it  having  been  fully  exe- 
cuted, the  possession  having  been  taken  under  it  by  the 
plaintiff  and  his  predecessor  in  the  title,  and  it  having  been 
continuous  since  1832.  {Ward  v.  Warren,  82  N.  Y.  265; 
Beardsley  v.  Duntley,  69  id.  577 ;  Wh^der  v.  Reynolds,  66 
id.  227 ;  Millei*  v.  Ball,  64  id.  286  ;  Freeman  v.  Freeman,  43 
id.  34;  Lobdell  v.  Lohdell,  36  id.  327;  Wood  v.  Fleet,  id. 
499 ;  By  an  v.  Dox,  34  id.  307 ;  Malins  v.  Brown,  4  id.  403; 
I/ywry  v.  Lew,  3  Barb.  Ch.  407 ;  Parkhurst  v.  Parkhurst,  14 
Johns.  15;  Corkhill  v.  Landers,  44  Barb.  219;  Bennett  v. 
Ahrams,  41  id.  619 ;  Wetmore  v.  White,  2  Caine's  Cas.  in  Eq, 
109 :  Edbbs  v.  Wetherwax,  38  How.  385 ;  Church  v.  Kidd,  3 
Hun,  254;  Angell  on  Water-Courses,  318-330;  2  Stor/s  Eq. 
Jur.,  §  759 ;  Briggs  v.  Proper,  14  Wend.  227.)  Upon  the 
facts  proved  no  error  was  committed  by  the  referee  in  assess- 
ing the  damages.  {Johnstown  v.  Veghte,  69  N.  Y.  16 ;  On- 
thamJc  V.  Z.  S.  7?.  R.  Co.,  71  id.  194 ;  McMillan  v.  Cronin, 
75  id.  474 ;  Beats  v.  Stewart,  6  Lans.  408;  Roberts  v.  Roberts, 
7  id.  551.)  Plaintiffs  testimony  as  to  the  declaration  of  his 
predecessor  in  title,  in  a  conversation  with  plaintiffs  father  on 
the  morning  after  he  had  made  his  will  and  just  before  his 
death,  in  regard  to  the  spring,  was  competent,  plaintiff  not  be- 
ing at  that  time  interested  in  the  transaction,  and  having  taken 
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no  part  in  the  conversation.  {Cary  v.  WKiUy  59  N.  T.  336; 
Eildelrant  v.  Crawford,  65  id.  107 ;  Ward  v.  Warren,  82  id. 
265.)  The  defendant's  intentions  in  digging  the  well  near  the 
spring  were  wholly  immaterial ;  he  was  responsible  for  his  acts. 
{^Phelps  V.  Nowlan,  72  N.  T.  39.)  In  equity  actions  the  court 
will  always  look  at  the  entire  case  and  see  whether  substantial 
justice  has  been  done,  and  where  that  appears  it  will  affirm 
the  judgment,  notwithstanding  the  admission  of  testimony 
which  in  ordinary  actions  at  law  might  have  necessitated  a  new 
trial.  (Code  of  Civil  Pro.,  §  1003 ;  Church  v.  Eidd,  2  Hun, 
267;  riaU  v.  Piatt,  2  N.  S.  C.  R.  52.), 

Miller,  J.  The  referee,  before  whom  this  action  was  tried, 
found  that,  in  or  about  1832,  Henry  C.  Cronkhite  (plaintiffs 
father)  and  John  C.  Cronkhite  (defendant's  father),  who  owned 
adjoining  farms,  entered  into  a  contract  or  agreement  whereby 
they  agreed  to  lay  down  logs  or  pipes  upon  the  lands  of  John 
C.  Cronkhite  to  carry  water  from  a  spring  upon  his  farm  to  his 
buildings  for  his  use,  and  from  thence  to  the  buildings  of  Henry 
C.  Cronkhite  for  his  use ;  and  that  it  was  agreed  that  Henry  C. 
Cronkhite  should  bear  one-half  the  expense,  and  perform  half 
the  labor  of  procuring  and  laying  down  the  logs  and  pipe,  etc. ; 
and  that,  in  consideration  of  such  expenditure  and  labor,  he 
should  have  a  right  to  take  water  from  said  spring  through 
logs  and  pipes  in  perpetuity,  etc.  The  complaint  alleges  an 
agreement  in  writing  upon  which  the  plaintiffs  right  to  main- 
tain this  action  is  founded.  At  the  trial  no  written  agreement 
was  proved,  and  the  plaintiff  relied  upon  parol  proof  of  the 
declarations  and  acts  of  the  parties  which,  as  he  claimed,  estab- 
lished the  right  to  use  the  water  in  the  spring  by  adverse  pos- 
session for  a  period  of  forty  years  or  over.  The  agreement 
found  by  the  referee  rests  upon  the  oral  declarations  of  John 
C.  Cronkhite  in  allowing  his  brother,  Henry  C.  Cronkhite,  the 
right  to  take  and  use  the  surphis  wat^jr  of  the  spring,  which 
was  upon  the  land  of  the  former,  and  which  he  used  for  his 
own  benefit.  The  testimony  upon  the  trial  established  a  parol 
contract  between  John  C.  Cronkliite  and  Henry  C.  Cronkhite, 
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whereby  Henry  C.  was  to  take  and  use  tlie  water,  and  there 
was  proof  showmg  that  both  parties  acted  in  accordance  with 
that  agreement.  Money  was  expended  by  Henry  0.,  pipes 
were  laid  down  and  improvements  made  in  connection  with 
the  use  of  the  water,  but  there  was  no  specific  agreement  as  to 
the  size  of  the  pipes,  tlie  amount  of  water  to  be  carried  through 
them,  how  far  below  the  surface  they  were  to  be  laid,  how  long 
they  were  to  be  continued,  or  who  was  authorized  to  direct  and 
control  them  and  decide  as  to  their  character.  Nor  was  there 
any  arrangement  which  authorized  Henry  C.  Cronkhite  to 
enter  upon  the  land  of  his  brother  for  the  purpose  of  repairing, 
laying  down,  or  improving  the  pipes,  nor  was  the  quantity  of 
water  to  be  used  by  either  party  fixed,  except  by  the  gauging 
at  the  spring,  when  a  new  line  of  pipes  was  laid.  The 
arrangement  made  had  reference  to  the  surplus  water  belong- 
ing to  John  0.,  and  it  was  evidently  intended  that  Henry 
should  only  have  the  use  of  that.  In  case  of  a  deficiency  of 
water,  by  reason  of  the  spring  giving  out,  or  in  consequence  of 
an  increase  in  its  use  by  John  C.  for  his  own  purposes,  the 
agreement  might  be  ended.  Disagreements  might  also  arise 
as  to  how,  and  when,  and  where  the  pipes  should  be  laid  and 
repaired,  and  as  to  the  manner  in  which  the  spring  should  be 
protected,  and  thus  it  would  be  diflScult  for  a  court  of  equity  to 
determine  the  precise  character  of  tlie  agreement.  The  evi- 
dence given  upon  the  trial  was  too  vague  and  uncertain  to 
establish  a  valid  agreement  in  perpetuity  such  as  the  law  recog- 
nizes. The  statute  requires  an  agreement  of  this  character  to 
be  in  writing,  expressing  a  consideration,  and  to  establish 
it  otherwise,  by  adverse  possession,  the  proof  should  be  entirely 
dear  as  to  the  nature  and  specific  character  of  the  agreement 
80  that  it  can  be  eventually  carried  out  and  enforced. 

To  enforce  an  agreement  relating  to  real  estate,  in  a  court  of 
equity,  it  must  be  a  complete  and  sufiScient  contract  founded 
not  only  on  a  valuable  consideration,  but  its  terms  defined  by 
satisfactory  proof  accompanied  by  acts  of  part  performance 
unequivocally  referable  to  the  supposed  agreement.  ( WUemati 
V.  ZucksingeTy  84  N.  Y.  31 ;   88  Am.  Kep.  479.)    No  such 
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agreement  was  established  on  the  trial,  and  we  think  that  the 
finding  of  the  referee  was  without  suflScient  evidence  to  support 
it.  The  most  that  can  be  claimed  as  to  the  agreement  proved  is 
that  it  was  a  license  which  was  revocable  at  the  pleasure  of 
the  person  granting  the  same,  or  his  heirs  or  representatives. 
The  right  to  revoke  a  license,  which  does  not  partake  of  the 
character  of  a  grant,  and  where  the  rights  are  not  affirmatively 
and  definitely  fixed  and  settled,  is  fully  established  by  the  author- 
ities. Even  when  a  consideration  is  paid  the  right  of  revoca- 
tion exists  where  the  terras  of  the  agreement  are  not  of  such 
a  nature  as  to  make  out  a  valid  agreement  which  could  be  en- 
forced in  equity.  Nor  does  the  fact  of  the  performance  of  the 
agreement  render  it  effectual  and  valid  unless  the  acts  of  per- 
formance are  so  clear,  definite  and  certain  in  their  object  and 
design,  as  to  refer  exclusively  to  a  complete  and  perfect  agree- 
ment, of  which  they  are  a  part  execution.  (  Wheeler  v.  liey- 
mlds,  66  N.  Y.  227.) 

The  question  under  discussion  in  this  case  has  been  the  sub- 
ject of  consideration  recently  in  this  court.  In  the  case  of 
Wiseman  v.  Luckdnger  (84:  N.  Y .  31 ;  38  Am.  Rep.  479),  the 
plaintiff  had  paid  a  sum  of  money  for  permission  to  drain 
his  lot  upon  the  land  of  the  defendant, ^and  took  a  receipt  for 
the  same,  and  he  used  and  enjoyed  the  privilege  for  twenty- 
five  years,  when  the  defendant  revoked  the  permission.  In 
an  action  to  enforce  the  right  of  the  plaintiff,  it  was  held  that 
such  user  did  not  give  the  plaintiff  a  prescriptive  right  to  the 
easement,  as  the  possession  was  by  consent  of  defendant  and 
there  could  be  no  adverse  possession  until  defendant  cut 
off  plaintift's  drain.  It  was  also  held  that  the  right  to  drain 
was  an  easement  which  conld  not  be  conferred  by  parol  license, 
but  could  be  granted  only  by  deed  or  conveyance  in  writing, 
and  that  an  oral  contract,  which  equity  will  regard  as  equivalent 
to  the  grant  required  at  common  law  or  by  statute,  must  as 
already  stated  be  a  complete  and  sufficient  contract  in  all  its 
parts. 

The  authorities  are  fully  discussed  in  the  opinion  in  the  case 
cited,  and,  within  the  law  as  there  laid  down,  that  ease  is  de- 
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cisive  of  the  question  now  presented.  Following  that  decision 
it  is  manifest  that  the  referee  erred  in  his  finding. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  tlie  event. 

All  concur. 

Judgment  reversed. 


Shephebd  F.  Knapp,  as  Receiver,  etc.,  Respondent,  v,  Waltkb    [  w  s^i 
Roche,  Appellant. 

Where  a  complaint  contains  an  allegation  of  non-payment  as  a  necessary 
and  material  fact  to  constitute  the  cause  of  action,  proof  of  payment  is 
admissible  under  a  general  denial  in  the  answer. 

Satisfaction  by  one  joint  tortfeasor  is  a  bar  to  an  action  against  another : 
BO  a  partial  satisfaction  by  one  is  proper  to  be  shown  by  another  in  miti- 
gation of  damages. 

In  an  action  brought  by  a  receiver  of  an  insolvent  savings  bank  against  an 
officer  thereof  to  recover  damages  for  losses  alleged  to  have  been  oc 
casioned  by  illegal  loans  made  by  him,  It  appeared  that  two  other  officers 
co-operated  in  making  the  loans  ;  the  complaint  averred  and  it  also 
appeared  by  plaintiff's  evidence  that  portions  of  such  loans  remained  un- 
paid. Defendant  then  offered  to  prove  payment  by  one  of  the  other  offi- 
cers of  a  specified  sum  on  account  of  such  claim  ;  this  was  objected  to 
and  excluded.  HM  error ;  that  to  maintain  the  action  it  was  not  sufficient 
to  allege  and  show  illegal  loans  merely,  but  also  damages  resulting  there- 
from,  as  that  the  loans  had  not  been  paid ;  and  therefore  it  was  competent 
in  reduction  of  damages  to  show  that  a  portion  of  the  moneys  illegally 
taken  from  the  bank  had  been  refunded  by  one  jointly  liable  with  de- 
fendant therefor ;  also  that  the  evidence  was  proper  under  a  general  de^ 
nial  in  the  answer. 

(Argued  November  27,  1888  ;  decided  January  15,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  14, 1878,  which  modified  and  affirmed  as  modified  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 

the  opinion. 
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Urastv^  Cooke  for  appellant.  An  action  against  an  officer 
of  a  bank,  for  making  loans  of  its  funds  in  a  manner  not  author- 
ized by  law,  can  only  be  maintained  by  strict  proof  that  the 
corporate  funds  or  property  have  been  lost  and  wasted,  and  the 
corporation  has  suffered  actual  loss.  (2  Saunders  on  PL  and  Ev. 
[5th  Am.  ed.],  part  II,  p.  1023;  Story  on  Agency,  §  236; 
Com.  BTc.  of  AVbany  v.  Teii  Eyck,  48  N.  Y.  305,  311.)  In 
the  case  at  bar  there  was  no  evidence  whatever  of  the  taking  or 
loaning  of  any  money,  or  indeed  of  any  tangible  thing,  and, 
therefore,  no  support  for  any  part  of  the  plaintiff's  claim. 
{Mott  V.  IJ.  S.  Trust  Co.,  19  Barb.  569 ;  U.  S.  Trust  Co.  v. 
Brady,  20  id.  119;  Pratt  v.  Short,  79  N.  Y.  437;  PraU  v. 
Eaton,  id.  449 ;  Duncomb  v.  N.  Y.,  E.  <&  Cent.  R.  R.  Co., 
84  id.  190.)  Until  a  surrender  or  restoration  to  Colbum  of  the 
securities  which  the  bank  received,  the  acts  of  the  defendant 
in  hostility  to  the  charter  of  the  bank  could  not  be  avoided. 
{Duncomh  v.  N.  Y.,  II.  cb  N.  E.  B.  Co.,  84  K  Y.  190,  199.) 
A  joint  action  may  be  maintained  against  all  the  officers  who 
participated  in  any  wrongful  act,  or  any  violation  of  the  charter, 
or  a  separate  action  may  be  brought  agafnst  each,  and  a  recovery 
had  for  the  whole  amount  of  the  lo6s  caused  by  the  acts  of  each. 
There  may  be  but  one  satisfaction,  but  there  may  be  several 
judgments  for  the  wrongful  acts  of  each.  {Li/oingston  v. 
Bishop,  1  Johns.  290 ;  Traders^  Ins.  Co.  v.  Roberts,  9  Wend. 
474,  476 ;  Kasson  v.  People,  44  Barb.  347.)  The  court  had 
undoubted  power  to  amend  the  defendant's  answer  on  the  trial. 
(Code  of  Procedure,  §  173 ;  Reeder  v.  Sayre,  70  N.  Y.  181 ; 
Knapp  v.  Roche,  37  N.  Y.  Sup.  Ct.  406 ;  Chapman  v.  Ddbson, 
78  N.  Y.  74 ;  Smith  v.  Rathhun,  75  id.  122,  125 ;  Parsons  v. 
Sutton,  6Q  id.  92,  95;  PoiUon  v.  Volkenning,  11  Hun,  385; 
Crosby  Y.  Watts,  41  N.  Y.  Supr.  Ct.  208.)  A  new  trial  must 
be  ordered  when  irrelevant  evidence  has  been  received  under 
exception,  unless  the  court  can  see  that  it  would  not  have 
affected  the  verdict.  {6h*een  v.  H.  R.  R.  R.  Co.,  82  Barb.  26, 
34;  Erben  v.  ZoriUard,  19  N.  Y.  299,  302,  305;  Wright  v. 
JSj.  cfe  Z.  Ass.  Co.,  41  N.  Y.  Sup.  Ct.  1,  16;  Enapp  v. 
Roche,  62  N.  Y.  614.) 
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Joh7i  jEI  Develin  for  respondent.  The  defendant,  as  an  officer 
of  the  bank,  was  its  agent,  and  under  the  same  responsibility 
to  it  for  any  abuse  of  his  powers  or  violation  of  his  duties  as 
the  agent  of  an  individual  is  to  his  principal.  {Austin  v. 
Danielsy  4  Dem.  299.)  The  defendant  was  prohibited  by  the 
act  of  incorporation  from  using  its  funds  in  any  manner, 
except  to  pay  its  necessary  current  expenses.  (Laws  of  1868, 
chap.  831,  §  6.)  The  jury  having  thus  found  upon  com- 
petent evidence,  their  verdict  conclusively  establishes  the 
point  that  the  defendant  made  these  loans.  {Decker  v. 
Myers,  31  How.  Pr.  372 ;  Moffes  v.  Oslonie,  32  N.  Y.  669.) 
The  moneys  having  been  improperly  disposed  of  by  the  defend- 
ant, for  any  loss  occasioned  thereby  he  is  liable,  and  in  an 
action,  known  under  the  former  practice  as  an  action  on  the 
case,  a  recovery  may  be  had  against  him.  {Franldin  Ins,  Co. 
v.  JenkmSy  3  Wend.  134.)  The  fact  that  Smith,  the  president, 
co-operated  with  Roche,  the  vice-president,  in  some  of  these 
improper  investments,  or  use  of  the  funds  of  the  bank,  affords 
no  defense  to  this  action.  {Aiistin  v.  Daniels^  4  Denio,  299.) 
No  business  could  be  legally  done  by  less  than  five  trustees  of 
the  bank  acting  as  a  board.  In  this  case,  the  loans  having  been 
made  by  only  two,  theirs  were  not  a  corporate  act,  but  the  act 
of  two  officers  or  trustees  on  their  individual  responsibility. 
{Fra^iUin  F.  Ins.  Co.  v.  Jenkins,  3  Wend.  134.)  The  judge 
had  no  power  to  permit  on  the  trial  an  amendment  to  the 
answer  setting  up  a  new  defense,  viz.,  payment.  (Code,  §  723 ; 
Van  Syckds  v.  Pei^ry,  3  Rob.  621 ;  Woodruff  v.  DreHe,  5  id. 
619 ;  Fcyrd  v.  Ford,  53  Barb.  525.) 

RuaER,  Ch.  J.  This  action  is  brought  by  the  receiver  of  an 
insolvent  moneyed  corporation  against  its  vice-president  to 
recover  damages  for  losses  occasioned  by  alleged  illegal  loans 
made  by  him  of  the  funds  of  the  corporation. 

Such  corporation  was  a  savings  bank,  organized  under 
a  special  act  of  the  legislature  (Chap.  831,  Laws  of  1868),  by 
which  it  was  authorized  to  invest  its  funds  only  in  certain 
specified  securities. 
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It  was  claimed  that  the  defendant  loaned  the  moneys  of 
the  bank  to  Avenue  C  railroad,  and  to  one  D.  K.  Colburn, 
upon  securities  not  authorized  by  the  act  of  incorporation. 

The  only  damage  occurring  to  such  bank  in  consequence  of 
the  acts  of  the  defendant,  as  stated  in  the  complaint,  was  that 
such  loans  remained  due  and  unpaid  at  the  time  of  the  com- 
mencement of  the  action. 

To  this  part  of  the  complaint  the  defendant  interposed 
a  general  denial.  The  defendant  also  by  a  supplemental 
answer  pleaded  as  a  defense  to  the  action  that  Henry  Smith, 
president,  and  Reeves  E.  Selmes,  secretary  of  said  bank,  were 
jointly  liable  with  defendant  for  the  causes  of  action  alleged  in 
the  complaint,  and  that  for  a  good  consideration  paid  by  the 
said  Smith  and  Selmes  to  the  plaintiff  they  had  been  released 
and  discharged  from  liability  on  account  of  said  several  causes  of 
action,  and  claimed  that  thereby  the  said  defendant  became 
also  discharged  therefrom. 

In  support  of  the  action  on  the  trial  the  plaintiff  gave  evi- 
dence tending  to  show  that  Henry  Smith,  the  president, 
Keeves  E.  Selmes,  secretary,  and  the  defendant,  as  vice-presi- 
dent of  the  Bowling  Green  Savings  Bank,  co-operated  in  mak- 
ing the  alleged  illegal  loans,  and  that  portions  of  such  loans 
remained  unpaid  when  the  case  was  tried. 

The  defendant  in  answer  to  the  case  made  by  the  plaintiff 
offered  to  prove  the  payment  by  Henry  Smith  to  the  plaintiff 
of  the  sum  of  $45,000  on  account  of  the  alleged  overdrafts 
which  the  evidence  showed  were  the  basis  of  the  plaintiff's 
claim  against  the  defendant. 

This  evidence  was  upon  objection  excluded  by  the  court,  and 
the  defendant  excepted  to  such  exclusion. 

In  rejecting  this  evidence  we  think  the  court  erred.  The 
allegations  in  the  complaint  that  the  several  unauthorized  loans 
made  by  the  defendant  remained  unpaid  at  the  commencement 
of  the  action  were  necessary  and  material  in  order  to  constitute 
a  good  cause  of  action  against  the  defendant.  In  the  absence 
of  these  allegations  there  would  have  been  shown  by  the 
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complaint  no  cause  of  action,  inasmuch,  as  it  showed  no  damage 
resnlting  to  the  plaintiff  from  the  injuries  complained  of. 

It  is  essential  to  the  maintenance  of  an  action  for  a  tort 
that  damages  should  accompany  the  act  complained  of,  otlier- 
wisc  it  is  damnum  cibsqys  injuria  for  which  no  action  lies. 
{Comm^cial  Bank  v.  Ten  Eyck^  48  N.  Y.  305 ;  People  v. 
Stephens,  71  id.  541.) 

The  mere  allegation  that  the  officers  of  a  bank  have  made 
illegal  loans  of  the  moneys  of  such  bank,  or  committed  other 
tortious  acts,  would  not  show  a  cause  of  action  in  favor  of  the 
bank  against  the  officers. 

It  was,  therefore,  an  essential  part  of  the  plaintiffs  case  to 
allege  the  non-payment  of  the  loans  in  question,  from  which 
the  damage  to  the  plaintiff  might  be  inferred. 

This  may  not  have  been  y&ry  correct  pleading  on  the  part 
of  the  plaintiff,  but  it  constitutes  the  only  theory  upon  which 
the  complaint  can  be  held  to  have  stated  a  cause  of  action. 

A  general  denial  of  the  allegations  of  the  complaint  therefore 
put  in  issue  the  fact  of  non-payment,  and  rendered  evidence 
controverting  that  fact  admissible  under  the  answer. 

While  it  is  generally  true  that  a  defense  of  payment  is  in- 
admissible under  a  general  denial  this  is  not  so  when  the  fact 
of  non-payment  is  alleged  in  the  complaint  as  a  necessary  and 
material  fact  to  constitute  a  cause  of  action.  (  Va/n  Giesen  v. 
Van  Oieseny  10  K  Y.  316 ;  McEyring  v.  BM,  16  id.  297  ; 
Quin  V.  IZoydy  41  id.  349.)  It  is  always  competent  to  prove 
under  a  general  denial  any  facts  tending  to  controvert  the  ma- 
terial affirmative  allegations  of  a  complaint.  {Quln  v.  Lloyd, 
supra  ;  Bea/ty  v.  Swarihout,  32  Barb.  293 ;  IloweU  v.  BiddU- 
cam,  62  id.  131.) 

Under  the  general  denial  in  this  case  it  was  competent  for 
defendant  to  prove  any  facts  tending  to  show  that  the  plaintiff 
had  not  suffered  damages  to  the  extent  claimed  by  him.  For 
this  purpose  he  could  prove  that  the  moneys  illegally  taken 
from  the  bank  had  been  refunded,  either  by  the  alleged  bor- 
rower or  any  one  jointly  liable  with  himself  for  the  injury 
complained  of.   {Hun  v.  Van  Dych,  26  Hun,  667 ;  affirmed,  92 


334     Paulding  v.  The  Ohromb  Steel  Company  et  al.  [Jan., 


Statement  of  case. 


N.  T.  660.)  While  a  plea  of  payment  by  a  stranger,  between 
whom  and  the  defendant  there  is  no  privity,  has  sometimes 
been  held  to  be  unavailable  as  a  defense  {BleaJdey  v.  White^ 
4:  Paige,  654 ;  AUantio  Dock  Co,  v.  Mayor  of  New  York,  53 
N.  Y.  67),  yet  satisfaction  by  one  joint  tortfeasor  has  always 
been  held  to  be  available  as  a  bar  to  an  action  against  another. 
{Livingston  v.  Bishop^  1  Johns.  291;  Thomas  v.  Runisey^  6 
id.  31 J  BarreU  v.  Third  Ave.  Ji.  Ji.  Co.,  45  N.  Y.  635; 
Woods  V.  Paiigbum^  75  id.  498.)  This  rule  applies  with 
equal  reason  to  a  partial  satisfaction  by  one  of  the  wrong-doers 
for  the  damages  occasioned  by  the  joint  wrongful  act  of  both. 
Such  evidence  is  proper  in  mitigation  of  damages,  and  under 
the  former  practice  was  admissible  under  the  general  issue. 
(Daniels  v.  HaUenbecky  19  Wend.  409 ;  Bush  v.  Proasery  11 
N.  Y.  347  ;   WUviarih  v.  Bahcock,  2  Hill,  194.) 

Without  considering  the  other  questions  raised  on  this  appeal, 
we  think  that,  for  the  reasons  stated,  the  judgment  should  be 
reversed  and  a  new  trial  ordered  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


James  N.  Paulding,  as  Trustee,   etc.,    Appellant,  v.   The 
Chrome  Steel  Company  et  al.,  Respondents. 

Proof  that  at  the  time  of  a  transfer  or  assifi^meiit  by  a  corporation  it  waa  in 
fact  insolvent  is  not  conclusive  evidence  that  the  transfer  or  aasignment 
was  made  *'in  contemplation  of  the  insolvency  of  such  company/'  within 
the  meaning  of  the  statute  (1  R.  S.  603,  §  4)  declaring  such  a  disposition 
of  its  property  unlawful  and  void;  to  come  within  the  prohibition  of 
the  statute  the  act  must  have  been  done  because  of  existing  or  contem- 
plated insolvency. 

Money  was  loaned  to  a  corporation  in  1874  under  an  agreement  with  it  that 
payment  should  be  secured  by  chattel  mortgage.  A  mortgage  was  ac- 
cordingly executed  by  the  president  and  secretary  of  the  corporation, 
with  the  actual  assent  of  the  stockholders,  but  without  the  filing  of  a 
written  assent  in  the  county  clerli^s  office  as  required  by  the  act  of  1871. 
(Chap.  481,  Laws  of  1871.)    In  1879,  the  debt  remaining  unpaid,  the 
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formal  assent  of  the  stockholders  was  given  and  filed  as  required  by 
said  act  and  the  act  of  1878  (Chap.  163,  Laws  of  1878),  and  a  new  mort- 
gage  was  executed  in  lieu  of  the  former  one,  and  in  pursuance  and  ful- 
fillment of  the  original  agreement.  At  this  time  the  corporation  was 
insolvent.  Held,  the  evidence  did  not  authorize  a  finding  that  the  mort- 
gage was  given  in  contravention  of  the  statute. 
As  to  whetlier  any  but  the  stockholders  of  a  corporation  can  complain  that 
the  statutory  condition  was  not  complied  with,  quiare, 

(Argaed  December  8,  1888 ;  decided  January  15,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  February  8, 
1882,  which  affirmed  a  judgment  in  favor  of  defendants,  en- 
tered upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  foreclose  a  chattel  mortgage, 
dated  October  22,  1879,  purporting  to  have  been  executed  by 
defendant,  the  Chrome  Steel  Company. 

The  defense  wks  that  at  the  time  of  the  execution  of  the 
mortgage  the  company  was  insolvent,  and  that  the  mortgage 
was  executed  in  contemplation  of  insolvency. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

JS.  F.  Tracy  for  appellant.  The  failure  to  obtain  the  con- 
sent of  the  stockholders,  and  file  the  same  as  required  by  statute, 
did  not  render  the  first  two  mortgages  void.  At  most,  they 
were  but  voidable.  (1  Kyd  on  Corp.  69, 76, 78, 108  ;  Angell  & 
Ames  on  Corp.,  §146;  2  Kent's  Com.  282;  Reynolds  v. 
Comm'rs  Stark  Co.,  5  Ohio,  204 ;  White  Water  Valley  C.  Co. 
v.  Valette^  21  How.  [U.  S.]  414 ;  Greenpoint  Sugar  Co.  v. 
Whitiny  69  N.  Y.  328 ;  Silver  Lake  B'k  v.  North,  4  Johns. 
Ch.  370;  Nat  Bk  v.  Mathews,  98  U.  S.  621 ;  Jones  v.  Ouar- 
anty  and  Indemnity  Co.,  101  id.  628;  Chester  Glass  Co.  v. 
Deioey,  16  Mass.  102 ;  Steam  Nav.  Co.  v.  Weed,  17  Barb.  378 ; 
Leazure  v.  IliUegas,  7  S.  &  11.  313 ;  Ooundie  v.  Northamp- 
ton Water  Co.,  7  Penn.  St.  233 ;  Runyon  v.  Coster,  14  Pet.  122; 
Gold  Mining  Co.  v.  Nat.  B%  96  U.  S,  640  ;  Fairfax's  Devi- 
see  V.  Hunter's  Lessee,  7  Cranch,  604.)  But  if  the  first  two 
mortgages  wei-e  void  at  law  the  agreement  to  give  a  valid 
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mortga^  still  remained  and  created  an  equitable  lien  upon  the 
property  in  question.  (Jones  on  Chattel  Mortgages  [2d  ed.], 
§§  170-173,  note  1 ;  Hdroyd  v.  MarahaU,  10  H.  L.  Cas.  191; 
Mitchell  V.  Winshw^  2  Story,  630-644;  Smiihurst  v.  Ed- 
Tnondsy  14  N.  J.  Eq.  408 ;  Owners  v.  Wright,  18  id.  330 ;  Mc- 
Caffrey V.  Wooden,  65  N.  Y.  459 ;  Hale  v.  Omaha  Nat.  B% 
49  id.  626 ;  Weisner  v.  Ocumpaugh^  71  id.  113 ;  Husted  v. 
Ingraham^  75  id.  251;  Wood  v.  Lester^  29  Barb.  145;  1 
Story's  Eq.  Jur.,  §  64  g ;  Dodge  v.  Williams^  1  Abb.  Ct  of 
App.  Dec.  517 ;  Craig  v.  Leslie^  3  Wheat.  578  ;  Seymour  v. 
C.  c&  N.  F.  R.  li.  Co.,  25  Barb.  284-302 ;  Lanning  v.  To7np- 
kins,  45  id.  316 ;  Haverly  v.  Becker,  4  Comst.  170 ;  Delaire  v. 
Keenan,  3  Dessauss.  74;  /n  re  Howe,  1  Paige,  125-128; 
Dwight  V.  Newell,  3  Comst.  185;  White  v.  Carpenter,  2  Paige, 
217-266;  Arnold  v.  Patrick,  6  id.  310-315;  Seymour  v.  a 
cj6  iV".  i^.  7^.  7^.  a?.,  25  Barb.  284 ;  Payne  v.  Wilson,  74  N.  Y. 
348 ;  Willard's  Eq.  Jur.  442-443 ;  Story's  Eq.  Jur.,  §  1503  b; 
Whitford  V.  Oaugain,  3  Hare,  416.)  That  the  agreement  to 
give  a  mortgage  upon  the  property  in  question  is  one  a  specific 
performance  of  which  would  be  enforced  in  equity  there  can 
be  no  doubt.  (Jones  on  Mortgages,  §  163 ;  Jones  on  Chattel 
Mortgages,  §  3 ;  Phyfe  v.  Wardell,  5  Paige's  Ch.  282 ;  Crary  v. 
Smith,  2  Comst.  62 ;  Dodge  v.  Willman,  1  Abb.  Ct.  of  App. 
Dec.  517;  Hale  v.  Omaha  Nat.  B'k,  49  N.  Y.  626;  Hujit  v. 
Rhodes,  1  Pet.  1-13.)  If  the  plaintiff  liad  either  a  legal  or 
an  equitable  lien  upon  the  property,  taking  another  or  differ- 
ent conveyance  of  the  same  property  for  the  purpose  of  per- 
fecting the  lieji,  is  not  a  transfer  or  assignment  of  property 
made  in  contemplation  of  bankruptcy  or  insolvency  within  the 
meaning  of  any  bankrupt  or  insolvent  statute.  {Clark  v. 
Iselin,  21  Wall.  360-368 ;  Cook  v.  TuUis,  18  id.  332 ;  Sawyer  v. 
Ttcrpin,!  Otto,  114;  Burnheisel  v.  Firman,  11  Bankr.  Reg. 
505 ;  Brett  v.  Carter,  14  id.  301 ;  Watson  v.  Taylor,  21  Wall. 
378;  Tiffany  v.  Boatman's  Samngs  InsCn,  18  id.  375-388; 
In  re  Potts,  Crabte  [Penn.],  469 ;  Hutton  v.  CanthveU,  1  E. 
&  B.  15-20 ;  Harris  v.  Rickett,  4  II.  &  N.  1-6 ;  Burdick  v. 
Jackson,  7  Hun,  488 ;  Castle  v.  Lewis,  71  N.  Y.  131 ;  Sunt 
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V.  Mortimer,  10  B.  ife  C.  43 ;  21  Eng.  Com.  Law  R.  29.)  A 
mortgagee  of  cliattels  majl^ursne  all  his  remedies  concur- 
rently.   (Jones  on  Chattel  Mortgages  [2d  ed.],  §  758.) 

Winchester  Britton  for  respondent.  As  the  mortgage  was 
executed  and  delivered  in  direct  violation  of  the  statute  (1  R. 
S.  603,  §  4),  it  was  wholly  void.  {Bowen  v.  Lesse,  6  Hill, 
223.)  The  Chrome  Steel  Company  being  actually  insolvent 
at  the  time  the  mortgage  was  made,  the  statute  applies. 
{Bobinsan  v.  Bank,  21  N.  T.  406;  Ewrrie  v.  Thomp^ 
son  J  15  Barb.  62;  Loring  v.  Company,  30  id.  644;  36 
id.  330;  Brouwer  v.  Harbeck,  65  id.  589;  Walkenshaw  v. 
Ferzel,  32  How.  233 ;  Herrich  v.  Borst,  4  Hill,  650.)  The 
neglect  to  refile  the  original  mortgages  as  'required  by  law 
would  have  rendered  void  their  lien  as  against  Rowan's  judg- 
ment. (Laws  of  1833,  chap.  279,  §  13 ;  Laws  of  1873,  chap. 
501,  §  3;  BandaU  v.  Dunbar,  14  Weekly  Dig.  332;  Stewart 
V.  Beale,  7  Hun,  405 ;  affirmed,  68  N.  Y.  629 ;  Thompson  v. 
Van  Vechten,  27  id.  581-r583 ;  BrackeU  v.  Harvey,  25  Hun, 
504;  91  N.  Y.  214;  Ely  v.  Ca/rrdey,  19  id.  498;  Porter  v. 
Parmley,  52  id.  185 ;  Best  v.  Staple,  61  id.  71 ;  Steele  v.  Ben- 
ham,  84  id.  634.)  There  is  no  force  in  the  suggestion  that  the 
clause  prohibiting  corporations  from  transferring  their  property 
in  contemplation  of  insolvency  was  repealed  by  Laws  of  1871, 
chapter  481,  or  Laws  of  1878,  chapter  163.  (Laws  of  1848, 
chap.  40,  §  2 ;  People  v.  Smith,  69  N.  Y.  177 ;  5  Hill,  223.) 
A  mortgage  like  the  one  in  suit  cannot  be  made  to  raise  money 
to  carry  on  the  business  of  a  corporation.  {Carpenter  v.  Black 
Hawh  Odd  Mining  Co.,  65  N.  Y.  43,  48,  49-52.) 

Danfobth,  J.  The  material  question  in  this  case  arises 
upon  tlie  finding  of  the  trial  court  that  the  Chrome  Steel 
Company  was  insolvent,  and  while  in  this  condition  made,  and 
the  plaintift  received,  the  mortgage  in  controversy,  "  in  con- 
templation of  the  insolvency  of  the  company."  It  was  fairly 
presented  by  the  answer,  was  the  point  mainly  if  not  altogether 
litigated  at  the  trial,  and  upon  it  the  court  declared  the  mort- 
SicKBLs  —  Vol.  XLIX.        43 
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gage  invalid.  Other  points  have  also  been  discassed  by  the 
respondents'  counsel,  but  we  do  •Dt*  think  it  necessary  to  de- 
cide them,  nor  that  they  can  fairly  come  here  until  after  they 
have  been  presented  to  a  trial  court.  As  to  the  one  really 
before  us,  it  is  obvious  the  trial  judge  disregarded  other 
circumstances  in  the  case,  and  held  the  fact  of  insolvency  to  be 
conclusive  evidence  that  the  mortgage  was  made  in  contem- 
plation of  it — that  is,  of  insolvency — and  so  brought  it 
within  the  statute  which  makes  it  unlawful  for  any  incorpo- 
rated company  "  to  make  any  transfer  or  assignment  in  con- 
templation of  the  insolvency  of  such  company  "  to  any  person, 
and  if  made,  declares  such  transfer  or  assignment  "utterly 
void."     (1  R.  S.,  part  1,  chap..  18,  title  4,  §  4,  p.  603.) 

In  this  conclusion  we  think  there  was  error.  If  correct,  it 
would  prevent  a  corporation  in  such  condition  from  paying  a 
debt  in  due  course  of  business,  with  money,  or  securing  it 
under  any  circumstances  by  assignment  of  part  of  its  goods 
or  choses  in  action,  although  threatened  with  suit,  or  actually 
sued  by  a  creditor,  even  if  by  such  payment  or  assignment  its 
officers  supposed  that  the  company  would  be  relieved  from 
embarrassment,  and  enabled  to  enter  a  more  prosperous  career. 
Yet  all  these  things  a  debtor  might  do  without  having  any 
bankruptcy  in  view,  and  it  was  so  held  in  Alderaon  v.  Temple 
(4  Burr.  2235),  and  to  that  effect  are  Tiffany  v.  BocUman^s  Inr 
eUiution  (18  Wall.  375,  888)  and  Dutoher  v.  Importers  and 
Trader^  Bamk  (59  N.  Y.  5).  It  would  also  disregard  the  dis- 
tinction clearly  intimated  in  the  statute  (supra^  §  4)  between  a 
transfer  to  an  officer  or  stockliolder,  and  one  to  a  person  who 
held  neither  of  these  positions,  and  give  it  the  same  meaning 
as  if,  like  part  1,  art.  1,  chap.  18,  title  2,  §  9,  1  R.  S.,  p.  591, 
it  prohibited  such  assignment  or  transfer  by  a  corporation 
"when  insolvent  or  in  contemplation  of  insolvency,'*  with  the 
intention  of  giving  a  preference  to  any  particular  creditor. 

In  Haaeton  v.  Bishop  (3  Wend.  13)  it  was  suggested  by  the 
court  that  an  act  to  be  in  contemplation  of  insolvency  must  be 
done  before  insolvency,  or  in  view  of  that  future  condition  or 
state  of  its  affairs  expected  or  contemplated  to  take  place  after 
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the  act  was  done.  This  was  not  altogether  satisfactory,  and  in 
jRdnmon  v.  Ba/nk  of  AUica  (21  K.  Y.  406)  it  was  held  that 
sach  construction  was  too  narrow,  and  that  an  act  in  contem- 
plation of  existing  insolvency  was  as  much  within  the  statnte 
as  one  done  in  anticipation  of  future  insolvency.  This  may 
be  taken,  therefore,  as  the  trne  constrnction  of  the  statnte ; 
but  the  act  in  either  case  must  be  in  anticipation  or  in  view  of 
that  condition.  In  other  words,  the  act  must  have  been  done 
because  of  existing  or  anticipated  insolvency,  or  else  it  is  not 
prohibited.  It  is  not  enough  that  insolvency  and  the  act  co- 
exist. It  was  accordingly  held  in  Dutcher  v.  Importers  amd 
Traders^  BcmTc  {aujpra)  that  payment  in.  the  usual  course  of 
business,  although  by  an  insolvent  corporation,  was  not  pro- 
hibited nor  a  sale  so  made,  and  as  the  evidence  tended  to  show 
that  the  payment  objected  to  would  have  been  made  in  the 
same  way  had  the  paying  bank  been  entirely  solvent  the  judg- 
ment directed  by  the  trial  judge,  on  the  ground  that  actual 
insolvency  was  conclusive  evidence  of  the  intent  or  purpose 
of  payment,  was  reversed. 

The  principle  upon  which  that  case  was  decided  applies  with 
great  force  to  the  one  before  us.  It  is  obvious  not  only  from 
the  evidence,  but,  in  substance,  from  the  findings  of  the  learned 
trial  judge,  that  the  mortgage  was  the  natural  result  of  a  legiti- 
mate and  honest  effort  on  the  part  of  the  company  to  secure 
payment  of  a  debt  contracted  for  money  borrowed  in  the  usual 
course  of  business.  The  money  was  advanced  under  an  agi-ee- 
ment  by  the  trustees  of  the  company  that  its  payment  should 
be  secured  by  chattel  mortgage,  and  this  was  executed  on  the 
7th  of  October,  1874,  by  its  president  and  secretary,  under  the 
direction  of  its  trustees,  who  were  also  the  only  stockholders 
of  the  company.  It  conveyed  the  property  described  in  the 
complaint,  and  after  the  maturity  of  the  debt  in  September, 
1877,  a  new  mortgage  was  executed  by  the  same  authority  in 
lieu  of,  and  as  a  substitute  for,  the  one  of  1874,  conveying  the 
same  property  and  securing  the  same  debt.  But  in  neither 
case  was  the  written  assent  of  the  stockholders,  or  any  of  them, 
filed  in  the  otfice  of  the  clerk  of  the  county,  as  required  by 
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the  statute.  (Session  Laws  of  1871,  chap.  481,  §  2.)  The 
debt,  however,  remained  due  and  unpaid,  and  prior  to  the  22d 
of  December,  1879,  the  formal  consent  of  the  stockholders, 
required  by  this  act  and  the  act  of  1878  (Chap.  163),  was  given 
and  filed,  and  on  that  day  the  mortgage  in  question  was  duly 
executed  to  secure  tlie  same  debt,  and,  as  the  court  finds,  "  in 
lieu  of,  and  as  a  substitute  for,  the  said  two  prior  mortgages 
and  each  of  them,  and  for  the  purpose  of  giving  security,  and 
in  pursuance  and  fulfillment  of  the  original  agreement "  made 
by  the  company  "prior  to  the  loaning  of  the  money,  and  in 
consideration  of,  and  in  reliance  upon  which  the  said  money 
was  loaned."    , 

It  is  difficult  to  see  how  under  these  circumstances  it  could 
properly  be  held  that  the  mortgage' was  given  in  contravention 
of  the  statute,  or  how  in  any  way  the  insolvency  of  the  com- 
pany induced  its  execution.  In  the  case  cited  {Butcher  v.  Ifft- 
porters  atid  Traders^  Banh^  supra)  it  is  in  substance  held  that 
a  company,  although  insolvent,  may  deal  with  its  creditors  by 
making  payment,  or  in  the  ordinary  course  of  business  transfer 
OP  sell  its  property.  It  follows  then  that  some  other  fact  must 
be  proved  before  it  can  be  held  that  a  transfer  thus  made  is 
fraudulent ;  and  in  considering  that  question  the  date  of  the 
agreement  pursuant  to  which  any  transfer  is  made,  and  not  the 
day  when  the  conveyance  is  in  fact  executed,  is  to  be  regarded. 

As  between  the  parties  at  any  rate,  the  fulfillment  of  the 
agreement  relates  back  to  the  time  when  the  obligation  was 
incurred.  {Ex parte  Kevan^  L.  K.,  9  Ch.  App,  Gas.  752 ;  Castle 
V.  Lewis,  78  N.  T.  131.)  Here  the  finding  of  the  learned 
judge  to  which  I  have  above  referred,  and  which  is  supported 
by  evidence,  shows  that  the  motive  operating  with  the  company 
was  a  desire  to  discharge  the  obligation  arising  from  its  under- 
taking to  give  a  mortgage,  which  shonld  be  a  valid  and  sufficient 
security  for  the  debt  contracted.  By  that  undertaking  the 
property  now  covered  by  the  mortgage  was  specifically  appro- 
priated to  that  purpose,  and  as  the  mortgage  is  found  to  have 
been  made  in  pursuance  of  that  contract,  it  cannot  properly  be 
said  to  have  been  executed  because,  or  in  contemplation,  of 


1884,]  Paulding  v.  The  Chrome  Stbbl  Company  et  al.    341 

Opinion  of  the  Conrt,  per  Damforth,  J. 

insolv^ency.  {Castle  v.  Zewis,  supra.)  "When  an  act  is  done 
that  is  right  to  be  done,"  says  Lord  Mansfield,"  and  the  single 
motive  is  not  to  give  an  unjust  preference,  the  creditor  will 
have  a  preference  ^^Harman  v.  Fialiar^  1  Cowper,  117),  "as  if," 
he  adds, "  a  payment  were  made,  or  an  act  done  in  pursuance  of  a 
prior  agreement."  So  when  money  is  paid  under  a  special  con- 
tract for  repayment  out  of  a  certain  fund,  made  when  the 
money  was  lent,  this  will  not  amount  to  a  fraudulent  preference, 
and  such  payment  is. said  to  be  not  even  voluntary.  {Hunt  v. 
Mortimery  10  B.  &  0.  U.) 

The  statute  makes  the  question  depend  upon  what  was 
passing  in  the  minds  of  the  officers  of  the  company  when  the 
mortgage  was  executed.  If  they  acted  in  pursuance  of  a  pre- 
vious contract,  by  which  the  company  was  bound,  either  in 
law,  or  equity,  or  otherwise,  under  such  circumstances  that  it 
could  not  have  a  choice,  the  condition  of  insolvency  became 
of  no  moment,  for  it  was  not  in  contemplation,  or  in  their 
minds.  The  intention  in  such  a  case  must  be  referred  to  an 
actual  obligation  which  the  debtor  was  bound  to  fulfill.  {£x 
parte  Hadgkin^  L.  R.,  20  Eq.  Cases,  746 ;  Ex  parte  Kevan^ 
supra.)  The  learned  counsel  for  the  respondent  argues  that 
the  agreement  to  which  I  have  referred,  and  under  which  the 
mortgage  was  given,  was  itself  invalid  for  want  of  that  pre- 
vious assent  which  the  statutes  of  1871  and  1877  {supra)  re- 
quired. That  assent  has  been  considered  by  us  as  exacted  for 
the  benefit  and  protection  of  stockholders  against  improvident 
or  corrupt  acts  of  the  officers  of  the  corporation,  and  not  be- 
cause the  legislature  regarded  the  mortgaging  of  corporate 
property  as  improper  ^er  se^  and  it  is  at  least  doubtful  whether 
any  but  stockholders  can  complain  that  the  condition  was  not 
complied  with.  {Greenpoint  Sugar  Co.  v.  WTiitinj  69  N.  Y. 
328.)  The  question,  however,  does  not  arise  here,  for  neither 
the  policy  of  the  act  nor  its  beneficent  action  can  be  invoked 
for  the  agreement  was  in  fact  made  and  the  mortgage  au- 
thorized by  all  the  stockholders.  They  were,  it  is  true,  also 
trastees,  but  their  assent  in  that  capacity  must  bind  them  in 
both  characters.    We  think  the  mortgage  is  good  between  the 
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parties  to  it,  and  that  the  ioBoIvency  of  the  company  does  not 
authorize  the  conclusion  of  the  trial  court. 

It  follows  that  the  appeal  was  well  taken,  and  that  the  judg- 
ment should  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

All  concur. 

Judgment  reversed. 


Eliza  0.  Hollenbeok    et    al.,    Eespondents,  v.    Babnabd 
DoNNELL,  Appellant. 

The  power  to  appoint  a  receiver  of  the  renta  and  profits  of  mortgaged 
premises  accruing  pending  a  foreclosure  was  inherent  in  the  Court 
of  Chancery  before  the  adoption  of  the  Code  of  Procedure  ;  it  was  con- 
tinued by  that  Code  (Subd.  5,  §  244),  and  is  not  abrogated  by  the  pro. 
vision  of  the  Code  of  Civil  Procedure  (§  713),  defining  cases  in  which 
receivers  may  be  appointed;  but  on  the  contrary  is  reafiirmed  by  the 
general  provision  of  said  Code  (§  4),  declaring  that  each  of  the  courts 
therein  named  "  shall  continue  to  exercise  the  jurisdiction  and  powers 
now  vested  in  it    ♦    *    *    except  as  otherwise  prescribed." 

Where,  however,  it  appeared  that  but  about  one^sixth  of  the  mortgage 
debt  was  due,  and  that  the  premises  were  divided  into  two  nearly  equal 
parcels,  which  could  be  sold  separately  without  injury  to  the  parties  in- 
terested,'^^,  that  assuming  the  appointment  of  a  receiver  of  the  rents 
and  profits  was  proper,  in  the  absence  of  a  specific  pledge  thereof, 
plaintiff  was  not  entitled  to  a  receivership  for  the  protection  of  that 
portion  of  the  debt  not  yet  due,  or  of  that  portion  of  the  premises 
as  to  which  his  rights  to  sell  had  not  accrued  ;  and  so,  was  not  entitled  to 
a  receivership  of  the  whole,  but  only  of  one  of  the  parcels. 

Hollenbeek  v.  DonneU  (29  Hun,  94),  reversed. 

(Argued  December  4,  1883  ;  dedded  January  16, 1884.) 

Appral  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  January  9, 
1883,  which  affirmed  an  order  of  Special  Term,  appointing  a 
receiver  of  the  rents  and  profits  of  the  mortgaged  premises,  in 
an  action  for  foreclosure.    (Reported  below,  29  Hun,  94.) 

The  material  facts  are  stated  in  the  opinion. 
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Franldin  Fierce  for  appellant.  The  rente  and  profits  not  hav- 
ing been  specifically  pledged  in  the  mortgage,  the  order  appoint- 
ing the  receiver  was  erroneous.  (Code  of  Civil  Procedure^  §  71 3 ; 
Edwards  on  Keceivers  [ed.  1857],  18;  25  Alb.  L.  J.  267.) 
The  filing  of  a  bill  in  f  oredosure  of  itself  creates  no  lien  upon 
the  rente  and  profite.  {Lofshy  v.  Mwu^er^  3  Sandf .  Ch.  69 ; 
Jones  on  Mortgages,  §  667 ;  Post  v.  DorVy  4  Edw.  Ch.  412 ; 
Syracuse  City  Bh  v.  Talman,  31  Barb.  203,  204 ;  Wagner  v. 
SUme^  36  Mich.  867 ;  Hazdtine  v.  Granger^  4A  id.  603 ;  Eidd 
V.  Teeple,  22  Cal.  255 ;  SecJder  v.  Ddfs,  25  Kans.  159-165  ; 
Civil  Code,  §§  2923-2926 ;  Guy  v.  Ide,  6  Cal.  99 ;  PJumix 
Mut.  Life  Ins.  Co.  v.  Gramt,  3  McArthur,  220 ;  McMiUan 
V.  Richards^  9  Cal.  410  ;  Dewey  v.  Lasion^  6  id.  609 ;  Tagarty 
V.  Sawyer^  17  id.  589 ;  Chick  v.  WiUets^  2  Kans.  319  ;  Good- 
now  V.  Fioery  16  Cal.  467 ;  Vason  v.  BaU  et  al,  56  6a.  270  ; 
Best  V.  Schemmier,  2  Halst.  Ch.  154,  155 ;  Jones  on  Mort- 
gages, §  772;  Taylor's  Landlord  and  Tenant,  §  154 ;  2  Black- 
stone's  Com.,  §  41 ;  2  Kent's  Com.,  §  469 ;  Benjamin  on  Sales 
[3d  Am.  ed.  Bennett],  §§  115-133 ;  1  Schouler  on  Personal 
Property,  125,  126;  Bingham  on  Sales  of  Real  Prop.  180, 181; 
Buchmaeter  v.  Smith,  22  Vt.  203 ;  Allen  v.  Delano,  55  Me. 
113 ;  Thomas  on  Mortgages,  34 ;  Morford  v.  Hamner,  59 
Tenn.  391 ;  4  Johns.  Ch.  537 ;  E.  JS.  li.  Co.  v.  Ramsey,  45 
N.  T.  637-645.)  Courts  of  equity  never  attempt  to  correct 
permissive  waste  by  injunction  or  receivership.  (4  Kent's 
Com.  162 ;  Gardner  v.  Ileartt,  3  Denio,  232.)  Receivers  are 
appointed  against  the  holder  of  the  legal  title  with  great  reluc- 
tance. (19  Iowa,  186;  Cipp  v.  Hanna,  2  Bland  [Md.],  26 ; 
Ghierjisey  v.  Powers,  9  Hun,  78 ;  2  Bliss's  Annotated  Code, 
6.)  The  remedy  of  a  receiver  bears  the  same  relation  to  courts 
of  equity  that  proceedings  in  attachment  bear  to  courts  of 
law.  {C.  S.  cfe  a  R.  R.  Co.  v.  Sloan,  31  Ohio,  1 ;  Branton 
V.  Griffiths,  2  C.  P.  Div.  212.)  The  appointment  of  a  receiver 
of  the  entire  mortgaged  premises  when  only  an  installment  of 
the  mortgage  debt  was  due,  and  that  before  judgment  of  fore- 
closure, and  without  a  particle  of  evidence  before  the  court 
that  the  premises  could  not  be  sold  in  parcels  to  pay  the  mort- 
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gage  debt,  is  without  a  precedent  in  the  judicial  history  of 
this  country.  (2  Jones  bn  Mortgages,  §  618,  p.  544,  notes^ 
7, 8  ;  Campbell  v.  Macomh^  4  Johns.  Ch.  633  ;  Edwards  on  Re- 
ceivers, 60 ;  Jones  on  Mortgages,  §  772 ;  Quincy  v.  Cheea- 
many  4  Sandf .  Ch.  406 ;  Morris  v.  Blanchardy  52  Wis.  187 ; 
JTk  of  Ogden^rgy.  Arnold^  5  Paige,  40,  41.) 

F,  A.  Lyman  for  respondents.  The  order  appointing  the 
receiver  was  a  discretionary  order,  and  the  court  at  Special 
Term,  and  again  at  General  Term  having  exercised  their  dis- 
cretion, the  order  is  not  appealable  to  this  court.  {Livermore 
Y.  Bainbridgey  56  N.  Y.  73;  Flatt  v.  PlaU,  66  id.  360; 
Errmxyry  v.  Foster^  78  id.  624 ;  Roder  v.  Bagley^  84  id.  461 ; 
FeUowa  v.  Heemums^  13  Abb.  [N.  S.]  1.)  A  plaintifE  is  entitled 
to  a  receiver  of  the  rents  and  profits  of  the  premises  in  a  fore- 
closure suit,  where  it  appears,  first,  that  the  property  is  an 
inadequate  security  for  the  payment  of  the  debt  with  interest 
and  costs;  and  second,  that  the  party  who  is  presumably 
liable  for  the  mortgage  debt  is  irresponsible,  or  that  no  bond 
or  personal  security  was  given  or  exists.  (High  on  Receivers, 
§  666 ;  Thomas  on  Mortgages,  301 ;  Jones  on  Mortgages, 
§§  1521, 1530  ;  1  Barb.  Eq.^r.  660 ;  1  Van  Santf ord's  Eq.  Pr. 
391 ;  WaU  St.  F.  Ins.  Co\  Lay,  20  How.  95 ;  Syracuse 
City  B'h  V.  ToUman,  31  Bar\).-^1 ;  ShortweU  v.  Smith,  3 
Edw.  588;  B^k  of  Ogden^mrg  v.  Arnold,  5  Paige,  88; 
Quincy  v.  Cheesmxin,  4  Sandf.  405  ;  Sea  Isle  Co.  v.  Stehbvns, 
8  Paige,  565 ;  HoweU  v.  Hipley,  10  id.  43  ;  Astorv.  Turner, 
12  id.  436.)  The  law  in  relation  to  the  appointment  of  re- 
ceivers in  foreclosure  cases  has  not  been  abolished  by  the 
Code.  (Code  of  Civil  Procedure,  §  713,  Throop's  note,  snbd. 
1 ;  liuder  v.  Bagley,  64  N.  Y.  465  ;  Lofshy  v.  Manger,  3  Sandf. 
69 ;  HvJMi  v.  Maultran,  53  N.  T.  227 ;  Code  of  Civil  Pro- 
cedure, §  4 ;  Mayes  v.  Davis,  8  Weekly  Di<j:.  381 ;  Eanny  v. 
Payser,  83  K  Y.  1,  6,  7;  S7nith  v.  Tiffany,  13  Hun,  671; 
NeUis  V.  Bussing,  10  Weekly  Dig.  289 ;  18  N.  Y.  575.)  All 
tliat  was  necessary  lor  the  plaintiff  to  show  is,  that  there  was 
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8uch  a  default  as  entitled  liim  to  commence  an  action  to  foreclose 
the  mortgage.     (2  Jones  on  Mortgages,  §  1530.) 

Kapallo,  J.  The  Court  of  Chancery  exercised  the  power 
of  appointing  a  receiver  of  the  rents  and  profits  of  mortgaged 
premises,  when  they  were  an  insufficient  security  and  there  was 
no  adequate  remedy  upon  the  bond,  long  after  the  passage  of 
the  act  of  1828,  which  provided  that  no  action  of  ejectment 
should  thereafter  be  maintained  by  a  mortgagee,  for  the  posses- 
sion of  the  mortgaged  premises.  The  point  is  now  urged  in  the 
able  and  exhaustive  brief  of  the  counsel  for  the  appellant,  that 
under  that  statute  and  the  decisions  of  the  courts  defining  the 
respective  rights  of  the  mortgagor  and  mortgagee  of  real  estate, 
the  mortgagee  has  no  title  to,  or  lien  upon,  the  rents  and  profits,  i 
unless  specially  pledged,  until  after  foreclosure  and  sale.  This,  I 
however,  was  not  considered  by  the  Court  of  Chancery  in  this 
State  a  good  ground  for  refusing  to  the  mortgagee  the  remedy  of  a 
receivership  in  proper  cases ;  and  not  withstanding  the  change  in 
the  law  of  mortgages,  the  remedy  by  receivership  was  continued 
as  before.  {Post  v.  Dorr,  4  Edw.  Ch.  412.)  The  Code  of  1848 
expressly  authorized  receiverships  in  certain  specified  cases,  by 
section  244,  and  to  these,  subdivision  5  of  that  section  added, 
"  In  such  other  eases  as  are  now  provided  by  law  or  may  be  in 
accordance  with  the  existing  practice,  except  as  otherwise  pro- 
vided in  this  act."  Under  this  general  provision  the  power  of 
appointing  receivers  in  mortgage  cases,  continued  to  be  exer- 
cised. It  is  now  contended  that  this  power  was  abrogated  by 
the  Code  of  Civil  Procedure,  for  the  reason  that  section  713 
of  that  code  purports  to  define  the  cases  in  which  receivers 
may  be  appointed ;  and  it  is  claimed  that  it  contains  no  pro- 
vision applicable  to  mortgage  cases  like  the  present  one,  where 
the  rents  are  not  specifically  pledged.  It  is  argued  that  subdi- 
vision 1  of  section  713  is  not  sufficient  to  cover  the  case,  be- 
cause it  authorizes  a  receivership  of  the  propeijrty,  which  is  the 
subject  of  the  action,  only  "  on  the  application  of  a  party  who 
establishes  an  apparent  right  to^  or  interest  in^  the  property, 
which  is  in  the  possession  of  an  adverse  party,  and  there  is 
SiOKELS  —  Vol.  XLIX.        44 
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danger  that  it  will  be  removed  beyond  the  juriadiction  of  the 
court,  or  lost,  materially  injmred,  or  destroyed ; "  that  under 
the  present  law  of  mortgages  the  mortgagee  having  no  right  to, 
or  interest  in,  the  rents,  etc.,  until  after  foreclosure  and  sale, 
cannot  claim  the  benefit  of  this  section ;  that  subdivision  5  of 
section  244  of  the  Code  of  Procedure  is  not  re-enacted,  and, 
consequently,  the  power  of  the  court  to  appoint  a  receiver  in 
mortgage  cases,  as  formerly  exercised,  no  longer  exists,  and  the 
former  practice  in  that  respect  is  no  longer  sanctioned. 

We  do  not  think  that  it  was  the  intention  of  the  Code  of 
Civil  Procedure  to  make  this  change  in  the  law,  or  to  abolish 
this  power  or  practice.  The  language  of  section  713  is  not 
prohibitory  nor  exclusive,  but  permissive  and  declaratory,  and 
although  it  does  not  in  terms  re-enact  subdivision  5  of  section 
244,  an  analogous  provision  is  substantially  included  in  the  gen- 
eral terras  of  section  4  of  the  Code  of  Civil  Procedure,  which 
provides  that*  each  of  the  courts  therein  mentioned,  including 
the  Supreme  Court,  "shall  continue  to  exercise  the  jurisdic- 
tion and  powers  now  vested  in  it  by  law,  according  to  the  course 
and  practice  of  the  court,  except  as  otherwise  prescribed  in  this 
act."  The  power  to  appoint  receivers  in  mortgage  cases  wag 
inherent  in  the  Court  of  Chancery  before  the*  Code  of  1848. 
It  was  continued  by  that  code  under  subdivision  5  of  section 
244,  and  it  is  again  reaffirmed  by  the  general  provision  of  sec- 
tion 4  of  the  Code  of  Civil  Procedure,  there  being  nothing  to 
the  contrary  in  that  code.  It  is  not  necessary,  therefore,  to 
examine  critically  the  provisions  of  subdivision  1  of  section 
713,  or  to  discuss  the  question  whether  the  mortgagee  has  such 
an  interest  in  the  mortgaged  premises,  or  the  rents  thereof,  as 
would  entitle  him,  in  equity,  to  a  receivership  under  that  sec- 
tion. The  codifiers  evidently  thought  that  he  did,  as  is  shown 
by  Mr.  Throop's  note  to  the  section ;  but  it  is  needless  to  fol- 
low the  learned  counsel  for  the  appellant  in  his  elaborate  dis- 
cussion of  that  question. 

In  England,  and  in  some  of  the  States  of  the  Union, 
the  right  of  a  mortgagee  to  a  receivership  of  the  rents  and 
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profits  of  the  mortgaged  premises  has  sometimes  been  placed 
upon  the  ground  of  his  l^al  right  to  the  possession  of  the 
premises,  and  consequently  to  the  rents  thereof.  But  in  this 
State  it  has  been  placed  upon  a  different  ground,  and  maintained 
long  after  any  legal  estate  in  the  mortgagee  ceased  to  be  recog- 
nized. The  legal  right  to  the  rents,  as  well  as  to  the  possession, 
continues  in  the  mortgagor  until  foreclosure  and  sale,  as  it  does 
in  a  vendor  until  conveyance.  But  when  default  has  been 
made  in  the  condition  of  the  mortgage,  the  mortgagee  at  once 
becomes  entitled  to  a  foreclosure  of  the  mortgage  and  a  sale 
of  the  mortgaged  premises-  This  process  requires  time,  and 
on  general  principles  of  equity,  the  court  may,  make  the  decree, 
when  obtained,  relate  back  to  the  time  of  the  commencement 
of  the  action,  and  where  necessary  for  the  security  of  the  mort- 
gage debt,  may  appoint  a  receiver  of  the  rents  and  profits 
accruing  in  the  mean  time,  thus  anticipating  the  decree  and  sale. 
{BamJc  of  Ogdensburgh  v.  Arnold^  6  Paige,  40.)  There  can  be 
no  doubt,  that  in  a  proper  case  where  a  bill  was  filed  for  the 
specific  performance  of  a  contract  to  convey  land,  the  court 
might  appoint  a  receiver  of  the  rents  accruing  during  the  pen- 
dency of  the  action,  for  equity  treats  that  as  done  which  ought 
to  be  done,  and,  therefore,  considers  a  conveyance  as  made  at 
the  time  when  it  ought  to  have  been  made,  and  the  rents  as 
belonging  in  equity,  to  the  vendee  from  the  tinae  when 
he  became  entitled  to  the  conveyance.  On  the  same  principle 
it  may  deem  the  foreclosure  of  a  mortgage  completed  as  of 
the  time  when  the  mortgagee  becomes  entitled  to  it.  Pur- 
suing the  reasoning  of  the  chancellor  in  Bank  of  Ogdemlntrgh 
V.  Arnold  {8upra\  Vice-Chancellor  Sandford  held  in  Lofsky 
V.  Maujer  (3  Sandf .  Oh.  69),  that  when  the  mortgage  debt  was 
due  and  the  security  was  inadequate,  the  mortgagee,  on  filing 
his  bill  of  foreclosure,  obtained  an  equitable  lien  on  the  rents, 
and  he  further  held  in  Quincy  v.  Cheeaeman  (4  Sandf.  Oh. 
405),  that  where  part  only  of  the  debt  was  due,  and  the  prem- 
ises were  indivisible,  or  so  circumstanced  that  they  must  inevit- 
ably be  sold  in  one  parcel,  a  receiver  of  the  whole  might  be 
appointed,  because  the  mortgagee  was  by  force  of  the  statute 
entitled  to  a  foreclosure  and  sale  of  the  property  for  the  pay- 
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ment  of  the  whole  debt,  and  that  this  right  gave  him  an  equit- 
able claim  to  the  rents  on  the  filing  of  the  bill. 

These  decisions  authorized  the  framers  of  the  Code  to  assume 
that  section  713  was  sufficient  to  cover  mortgage  cases,  and  it 
is  stated  in  the  note  to  that  section  that  the  words  '^  or  interest 
in  "  the  property  (including  rents  and  profits  of  land)  were 
inserted  for  the  express  purpose  of  covering  receiverships  in 
mortgage  cases,  so  that  it  should  not  be  necessary  to  establish 
an  apparent  right  to  such  rents.  If  there  was  an  equitable 
lien  upon,  or  claim  to  such  rents,  section  713  covers  them,  and 
there  would  certainly  be  danger  of  their  being  lost  to  the  mort- 
gagee, if  they  wQnt  into  the  hands  of  an  insolvent  mortgagor. 

This  case,  as  stated  in  the  moving  papers,  presented  strong 
equities  in  favor  of  giving  to  the  mortgagee  all  the  remedies 
which  it  was  in  the  power  of  the  court  to  afford  him.  The 
mortgage  was  given  to  secure  the  entire  purchase-money  of 
the  mortgaged  premises  ($3,000).  The  mortgagor  paid  nothing, 
and  gave  no  bond  or  obligation  by  which  he  became  person- 
ally liable  for  the  purchase-money.  The  mortgagee  had 
nothing  to  look  to  but  the  mortgaged  premises.  The  mort- 
gagor had,  at  the  time  of  the  commencement  of  the  action, 
been  nearly  six  years  in  possession  of  the  premises,  and  had 
paid  on  th$  mortgage  only  about  $50  of  principal  and  no  in- 
terest since  May,  1881.  In  the  mean  time  the  barns  on  the 
premises  had  been  destroyed  by  fire,  and  the  mortgagor  had 
received  the  proceeds  of  the  insurance  thereon.  The  value  of 
the  premises  had  been  so  far  impaired  that  they  had  ceased  to 
be  an  adequate  security  for  the  amount  unpaid  upon  the  mort- 
gage. A  strong  case  was,  therefore,  presented  for  the  appoint- 
ment of  a  receiver.  But  a  difficulty  stands  in  the  way  of  a 
receivership  of  the  whole  of  the  mortgaged  premises,  and  the 
objection  is  insisted  upon  by  the  appellant.  It  appears  that 
the  whole  amount  of  the  mortgage  was  not  due,  and  the  mov- 
ing papers  fail  to  show  that  the  premises  were  so  circumstanced 
that  the  plaintiff  was  entitled  to  have  the  whole  sold  as  one 
parcel.  The  mortgage  was  dated  July  10,  1875,  to  secure 
$3,000,  and  annual  interest,  the  principal  being  payable,  $100 
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on  the  1st  of  May,  1881,  and  $300  each  year  thereafter.  The 
action  was  commenced  about  May,  1882,  the  amount  then  due 
upon  the  mortgage  being  only  $570.72,  as  alleged  in  the  com- 
plaint. The  plaintiff  was  consequently  entitled  to  a  sale  only 
of  so  much  of  the  mortgaged  premises  as  should  be  suflScient  to 
pay  the  amount  then  due.  It  appears  th^t  the  premises  con- 
sisted of  a  farm,  which  was  divided  by  a  road  into  two  parcels 
which  were  not  far  from  equal,  and  the  papers  show  that  these 
parcels  could  have  been  sold  separately,  without  injury  to  the 
parties  interested ;  consequently  the  plaintifE  was  entitled  to  a 
decree  for  the  sale  of  only  one  of  these  parcels.  Assuming 
that,  upon  the  principles  before  adverted  to,  the  court  might 
have  anticipated  the  decree  by  appointing  a  receiver  of  the 
rents  of  one  of  these  parcels,  pending  the  action,  we  find  no 
warrant  for  a  receivership  of  the  whole.  No  right  to  sell  both 
had  accrued,  and  there  was  no  pledge  or  specific  lien  by  whichj 
the  accruing  rents  of  that  portion  of  the  mortgaged  premises 
which  was  not  liable  to  be  sold  were  constituted  a  security  to' 
the  plaintiff  for  that  portion  of  the  mortgage  which  was  not 
yet  due.  He,  having  oinitted  to  take  a  pledge  of  the  rents 
and  profits  of  the  whole  premises,  to  keep  down  the  accruing 
interest  and  instalments,  was  not  entitled  to  a  receivership  for 
the  protection  of  that  portion  of  the  mortgage,  debt  which  was 
not  yet  due,  or  of  that  portion  of  the  premises  as  to  which  his 
right  to  sell  had  not  yet  accrued.  {Bank  of  Offdenshurgh  v. 
Arnddj  supra  ;  Quincy  v.  Cheesema/fhy  supra.) 

On  this  ground  the  order  must  be  reversed.  We  have  not 
considered  the  judgment  entered  in  this  action  on  the  26th  of 
August,  1882,  a  certified  copy  of  which  has  been  presented  to 
this  court,  said  judgment  not  having  been  in  existence  at  the 
time  of  the  motion  and  order  for  a  receivership,  and  not  hav- 
ing been  before  the  General  Term  on  the  appeal  from  that 
order. 

TTnder  the  circumstances  of  the  case,  the  order  appealed 
froni  should  be  reversed,  without  costs. 

All  concur. 

Order  reversed. 
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Philip  Quinlan,  Respondent,  v.  Jkrbmiah  P.  BubbelL|  Im- 
pleaded,  etc.,  Appellant. 

An  ordinance  of  the  citj  of  New  York  requires  the  insertion  in  every 
contract  for  work  done  for  the  citj,  of  a  clause  that  payment  of  the  Ia«t 
installment  due  thereunder  shall  be  retained  until  satisfactory  evidence 
is  furnished  ''that  ail  persons  who  have  done  work  or  furnished 
materials  under  such  contract/'  and  who  have  given  ten  days  written 
notice  that  a  balance  is  due  them,  have  been  fully  paid  or  secured.  In 
an  action  by  a  contractor  to  recover  the  last  installment  due  on  a  con- 
tract, Jield,  that  conceding  a  material-man  could  by  filing  the  prescribed 
notice  obtain  a  lien  upon  the  fund  in  the  hands  of  the  city,  as  to  which 
quare,  he  could  not  obtain  a  lien  upon  the  balance  due  under  one  oontiact  j 

for  materials  furnished  upon  another.  j 

(Argued  December  5,  1888  ;  decided  January  15, 1884.) 

Appeal  by  defendant  Kussell  from  a  judgment  of  the  General 
Term  of  the  Superior  Court,  in  the  city  of  New  York,  entered 
upon  an  order  made  April  5,  1881,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term.     (Reported  below,  15  J.  &  S.  212.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Z.  Lajlin  Kellogg  for  appellant.  •The  plaintiff,  as  assignor 
of  the  contractor.  Smith,  stands  in  the  same  relation  to  and 
under  the  contract  as  Smith,  before  the  assignment  was 
made.  {Schaefer  y.-Reilly^  50  N.  Y.  61;  Green  v.  War- 
wick^ 6i  id.  224;  Meohcmica  and  Traders^  N,  B^k  v. 
MayoTy  58  How.  Pr.  207 ;  27  Hun,  467 ;  Murphy  v.  Mayor, 
Daily  Reg.,  May  1,  1883.)  The  defense  of  non-joinder,  nnder 
the  Code  of  Procedure,  is  a  complete  defense  in  itself,  and  may 
be  pleaded  and  tried  as  other  defenses.  {Sweet  v.  TuttUy  14 
N.  Y.  468  ;  Mason  v.  WellSy  2  Hun,  518  ;  Wooater  v.  Charn^ 
lerlaifiy  28  Barb.  602.)  This  defense  is  sufficiently  set  np  in 
the  answer.  {Prosser  v.  Matthews,  26  Hun,  527.)  Repeal  by 
implication  is  not  favored,  and  never  allowed  except  when 
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inoonfiistency  and  repugnancy  are  plain  and  unavoidable. 
{Bowen  v,  Leach^  5  Hill,  221 ;  Potter's  Dwarrison  Statutes,  156, 
note  5 ;  Mayor  v.  Walker^  4  E.  D.  Smith,  258 ;  Wallis  v. 
BaaseU,  41  Barb.  92;  Tone  v.  Mayor,  70  N.  T.  162.)  The 
common  council  had  power  to  pass  the  ordinance.  (Charter 
of  1857,  §§  1,  2,  38 ;  People,  ex  rd.  ikhenchy  v.  Greene,  64 
N.  Y.  500.)  The  verified  liens  presented  to  the  commissioner 
are  presumptively  satisfactory  evidence  to  him  in  the  absence 
of  proof  to  the  contrary.  {Child  v.  Sun  Mut,  Ins,  Co,,  3 
S^df.  26  ;  Taioott  v.  Marine  Ins.  Co.,  2  Johns.  130 ;  Vos  v. 
Robinson,  9  id,  192.)  By  the  sending  of  the  verified  liens  to 
the  comptroller's  office,  the  department  has  done- just  what 
that  part  of  the  ordinance  intended  it  should  do  —  cause 
moneys  to  be  retained  to  meet  them.  {Tone  v.  Mayor,  70  N. 
T.  165.)  The  value  of  materials  furnished  under  a  coi^tract 
cannot  be  recovered  on  an  implied  liability.  {McDonald  v. 
May(/r,  68  N.  T.  23 ;  Laws  of  1878,  chap.  315.)  When  one 
person  makes  a  promise  to  another  for  the  benefit  of  a  third 
person,  that  third  person  may  maintain  an  action  upon  it. 
{Schermerhom  v.  Yanderlieyden,  1  Johns.  140 ;  Lawrence  v. 
Fox,  20  N.  T.  271 ;  Howe  Machine  Co.  v.  Fagam,,  8  Hun,  174 ; 
Mutchings  v.  Miner,  46  N.  Y.  460  ;  JEtna  Nat.  B'k  v.  Fourth 
Nat.  £'k,  46  id.  92 ;  Brewer  v.  Dyer,  7  Cush.  337 ;  Guernsey 
V.  liogers,  47  N.  Y.  233 ;  Coster  v.  City  of  Albany,  43  id. 
411 ;  Rofmam,  v.  Schwah,  33  Barb.  195.)  It  is  not  necessary 
that  the  existence  of  this  promise  should  be  known  at  the  time 
to  the  third  party.  It  is  sufficient  if  he  afterward  adopts  it. 
{Barker  v.  Bradley,  42  N.  Y.  316.)  The  acquisition  of  this 
money  required  no  further  intervention  of  the  debtor. 
{Kingston  Mut.  Ins.  Co.  v.  Clark,  33  Barb.  195 ;  Wisner  v. 
Ocumpaugh,  71  N.  Y.  116  ;  Hale  v.  Omaha  Nat.  B'k,  49  id. 
626 ;  McCaffrey  v.  Woodin,  65  id.  459.) 

John  JS.  Strahan  for  respondent.  An  action  may  be  main- 
tained on  a  promise  made  to  a  third  person  for  the  benefit  of 
another,  without  any  consideration  passing  from  such  other ; 
but  in  all  such  cases  it  is  required  that  the  promise  be  made 
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upon  a  valid  consideration  passing  from  such  third  person. 
{Judaon  v.  Gray^  17  How.  Pr.  289 ;  Hoffman  v.  Schwab^  33 
Barb.  195,  196.)  To  constitute  an  equitable  assignment,  there 
must  be  an  agreement  to  pay  out  of  a  particular  fund,  and  an  ap- 
propria tion  of  the  fund  in  such  a  manner  that  the  holder  thereof 
would  be  authorized  to  pay  it  to  the  creditor  without  the  inter- 
vention of  the  debtor.  {Hoyt  v.  Story,  8  Barb.  262.)  The 
clause  in  the  contract,  pursuant  to  the  provisions  of  which  the 
notice  to  the  commissioner  of  public  works  is  alleged  to  have 
been  given,  is  contrary  to  law,  and,  therefore,  of  no  force^or 
avail.  {Burke  v.  Mayor,  5  N.  Y.  Sup.  Ct  372  \  F.  L.  &  T. 
Co.  V.  CarroU,  5  Barb.  649;  Donovan  v.  Mayor ^  33  N.  Y. 
291;  Dill,  on  Mun.  Corp.,  §  55;  Laws  of  1873,  chap. 
335,  §  91,  p.  508 ;  id.,  chap.  335,  §§  71,  72,  73,  91,  pp.  502, 
503,  508.)  A  provision  in  an  ordinance,  inconsistent  with 
the  provisions  of  a  statute,  is  repealed.  (Dill,  on  Mun. 
Corp.,  §§  301,  381 ;  May(yr  of  New  York  v.  NichoU,  4  Hill, 
210 ;  People,  ex  rd.  Satterlee,  v.  Police  ComrrCre,  75  N.  Y.  38.) 
Even  where  the  act  of  the  oflScers  or  agents  of  the  corporation 
(if  at  variance  with  the  provisions  of  the  statute  or  ordinance), 
although  inserted  in  a  contract,  and  the  same  operates  for  the 
benefit  of  the  corporation,  it  cannot  be  upheld.  {People,  ex 
rd.  SaUerlee,  v.  B^d  of  Police,  75  K  Y.  38.)  The  power  of 
the  legislature  in  regulating  the  manner  in  which  public  work 
shall  be  contracted  for,  and  as  a  consequence  the  terms  and 
conditions  of  the  contracts  for  the  performance  of  such  work 
cannot  be  foreclosed  by  any  contract  of  a  municipal  corporation 
for  the  doing  of  such  work.  {Matter  of  Protestant  Ep.  Ch., 
46  N.  Y.  181.)  The  authority  to  retain  a  portion  of  the  sum 
to  grow  due,  rests  on  contract,  and  is  in  its  nature  a  license 
revocable  at  pleasure.  {Ex  parte  Colbum,  1  Cow.  668; 
Jamison  v.  Millemann,  3  Duer,  255 ;  TiUoison  v.  Preston, 
7  Johns.  285 ;  Mumfard  v.  Whitney,  15  Wend.  380 ;  Bab- 
cock  V.  Utter,  1  Keyes,  115.)  The  license  was  terminated  by 
the  assignment  by  the  contractor  to  Gavin  of  all  sums  doe 
and  to  become  due  under  the  contract  approved  by  the  city. 
{Jackson  v.  Bahcock,  4  Johns.  418.) 
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FiNOH,  J.  The  rights  of  the  appellant  Enssell  are  eoncladed 
by  the  findings  of  the  Special  Term.  The  plaintiff,  as  assignee 
of  Terence  Smith,  the  original  contractor,  sned  the  city  of  New 
York  for  a  balance  of  $700,  alleged  to  be  due  and  unpaid 
upon  a  contract  for  paving  and  flagging  a  portion  of  Ninth 
avenue.  Bussell  was  made  a  party  defendant  because,  under 
a  daim  that  he  had  furnished  material  for  work  done  under 
that  contract,  he  had  filed  with  the  commissioner  of  public 
works  a  notice  of  the  non-payment  of  his  demand,  whereby  he 
claimed  to  have  obtained  a  lien  upon  the  balance  in  the  hands 
of  the  city.  The  answer  of  the  city  denied  any  liability  to 
Bussell,  but  at  the  same  time  stated  a  willingness,  as  all  parties 
interested  were  before  the  court,  to  pay  the  balance  to  "  such 
person  or  persons  as  the  court  should  direct." 

It  is  at  least  debatable  whether  the  material-man,  filing  the 
prescribed  notice,  obtained  any  lien  upon  the  fund  in  the  hands 
of  the  city,  or  acquired  any  right  to  recover  it  either  as  against 
the  city  or  against  the  contractor.  But  conceding  so  much,  for 
present  purposes  only,  he  certainly  cannot,  by  furnishing  ma- 
terials upon  one  contract,  obtain  a  lien  upon  the  balance  due 
under  another.  Smith's  contract  was  for  work  on  Ninth  avenue 
and  contained  the  following  clause,  viz. :  "  The  said  party  of  the 
second  part  hereby  further  agrees  that  he  will  furnish  said  com- 
missioner with  satisfactory  evidence  that  all  persons  who  have 
done  work  or  furnished  materials  under  this  agreement^  and 
who  may  have  given  written  notice  to  the  said  commissioner 
before  or  within  ten  days  after  the  completion  of  the  work 
aforesaid,  that  any  balance  for  such  work  or  materials  is  still 
dueand  unpaid,  have  been  fully  paid  or  secured  such  balance.'* 
In  like  manner  the  city  ordinance  which  authorizes  such  pro- 
vision in  the  contract  relates  explicitly  to  "  persons  who  have 
done  work  or  furnished  materials  vmder  cmy  such  corUraotJ^ 
It  was  not  enough,  therefore,  for  Bussell  to  show  that  materials 
once  owned  by  him  had  actually  been  used  in  the  completion 
of  the  Ninth  avenue  contract.  He  was  bound  to  show  that  they 
were  furnished  under  that  agreement ;  for  its  performance ;  in 
reliance  upon  its  terms;  and,  so  to  speak,  upon  its  credit.  This 
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he  entirely  failed  to  do.  Smith,  the  original  contractor  for  the 
work  on  Ninth  avenue,  assigned  all  sums  payable  therefor  to 
one  Michael  Gavin,  who  in  turn  assigned  to  the  present  plaint- 
iff. Gavin  was  also  a  contractor  with  the  city  for  certain  work 
to  be  done  on  Eleventh  avenue.  He  swears  that  all  the  ma- 
terial furnished  by  Russell  was  furnished  to  him,  Gavin,  under 
the  Eleventh  avenue  contract ;  that  it  was  all  carted  to  that 
avenue ;  that  the  bulk  of  it  was  used  on  that  work ;  that  he 
himself  furnished  a  small  part  of  it  for  use  on  Ninth  avenue 
while  he  was  completing  that  work  for  Smith,  who  was  bound 
to  the  city  for  its  performance.  Russell  swore  differently  and 
raised  a  question  of  fact,  which  the  Special  Term  solved 
by  its  finding  that  "  the  said  Jeremiah  Russell  performed  no 
work  and  fiim^hed  no  material  under  the  said  Ninth  avenue 
contract,  either  for  or  to  the  said  Terence  Smith,  or  the  said 
Michael  Gavin."  That  ends  the  case.  There  was  evidence  to 
sustain  the  finding  and  it  is  conclusive  in  this  court. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Nathaioel  M.  Bennett,  Appellant,  v.  Mabt  A.  Bates  et  al., 

Respondents. 

It  is  the  duty  of  this  conrt  to  harmonize  the  findings  of  a  trial  court  so  as 
to  arriye  at  the  real  intention,  if  it  can  be  done,  and  an  intention  to  re- 
Terse  a  deliberate  finding  will  not  be  imputed  because  of  collateral  find- 
ings in  which  an  inadvertent  or  immaterial  expression  Is  used. 

It  seeiM  that  where  a  conveyance  of  land  is  made  subject  to  the  payment 
of  a  mortgage  thereon,  but  without  an  express  covenant  on  the  part  of 
the  grantee  to  paj,  the  disabiUty  thus  imposed  upon  him,  which  prevents 
him  from  disputing  the  validity  of  the  mortgage,  may  be  removed  by 
the  grantor  by  conferring  upon  the  former  the  right  to  question  the 
mortgage  which  the  original  conveyance  withheld. 

The  mere  deduction  of  the  amount  of  a  mortgage  from  the  purchase-price 
on  sale  of  the  lands  does  not,  in  the  absence  of  an  agreement  to  pay,  ab- 
«olutely  impose  upon  the  grantee  the  duty  of  paying  or  suffering  his  land 
to  be  taken  in  payment  of  the  mortgage.     While  it  is  evidence  of  the 
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grantor's  intention  to  Babject  the  land  to  Buch  payment  it  is  not  control- 
ling  or  oondaBiye  ;  it  maj  be  inferred  that  the  deduction  was  made  to 
protect  the  grantee  against  a  questionable  incumbrance. 

Defendant  S.  purchased  for  $15,000  certain  premises,  upon  which  she  held 
mortgages  amounting  to  $11,409.  She  agreed  to  give  her  bond  with  a 
mortgage  on  the  premises  to  secure  the  purchase-price,  from  which  was 
to  be  deducted  the  amount  of  her  mortgages ;  these  were  satisfied  and 
surrendered  on  receipt  of  the  deed,  but  a  mortgage  was  presented  to  her 
for  execution,  prepared  by  the  g^ntee's  attorney,  for  the  full  amount  of 
the  purchase-price,  which  she  executed  and  delivered  in  ignorance  of  the 
fact  that  the  deduction  agreed  upon  had  not  been  made.  There  was  no 
special  agreement  that  her  mortgage  should  be  given  simply  for  the  bal- 
ance,  but  she  supposed  that  the  amount  due  her  had  been  or  would  be 
deducted.  This  mortgage  was  assigned  on  the  day  of  its  execution  by 
the  mortgagee  to  H.,  his  attorney,  and  by  the  latter  with  a  guaranty  of 
payment  to  plaintiff,  without  any  indorsement  of  payment  thereon.  In 
an  action  to  foreclose  the  said  mortgage,  held,  that  the  satisfaction  and  de- 
livery  by  S.  of  the  bonds  and  mortgages  held  by  her  operated  as  a  pay- 
ment upon  the  mortgage  in  suit ;  that  the  omission  to  indorse  such  pay. 
ment  did  not  afEect  her  right  to  claim  it ;  and  that  she  was  entitled  to  the 
benefit  of  the  payment,  even  as  against  a  bona  fide  purchaser. 

S.  sold  and  conveyed  the  premises  to  defendant  B.,  subject  to  the  payment 
of  the  mortgage, "  if  (as  was  stated  in  the  deed)  there  shall  be  found 
any  thing  owing  and  unpaid  upon  the  same."  The  evidence  showed  that 
the  whole  amount  of  the  mortgage  was  deducted  from  the  purchase- 
price.  Held,  that  this  fact  alone  did  not  charge  the  land  with  the  payment 
of  the  full  amount ;  and  as  the  deed  disclosed  a  clear  Intention  on  the  part 
of  the  grantor  to  convey  her  interest  in  the  land,  and  subject  it  only  to 
the  payment  of  the  sum  actually  owing  on  the  mortgage,  this  justified  a 
finding  to  that  effect,  and  such  a  finding  having  been  made,  that  the 
grantee  was  entitled  to  the  benefit  of  the  payment. 

B.,  with  knowledge  of  th6  facts,  paid  to  plaintiff  $1,050  specifically  as  one 
year's  interest  on  the  mortgage.  JBeld,  that  while  B.  was  not  estopped 
by  such  payment  from  questioning  the  validity  of  the  mortgage  debt,  yet, 
as  it  was  a  voluntary  payment  upon  a  disputed  claim,  she  was  not  enti- 
tled to  have  the  excess  of  the  sum  paid  over  the  interest  actually  due 
applied  generally  as  a  payment  upon  the  mortgage. 

The  mortgage  was  executed  May  10,  1876 ;  the  principal  was  made  pay- 
able May  10, 1881.  Held,  that  plaintiff  was  entitled  to  interest  at  the 
rate  of  seven  per  cent  up  to  the  latter  date,  and  at  six  per  cent  there- 
after. 

(Argued  December  6,  1888 ;  decided  January  16,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme  Court,  in  the  third  judicial  department,  entered  upon 
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an  order  made  February  10, 1882,  which  modified  and  aflirmed 
as  modified  a  judgment  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term.    (Keported  below,  26  Hun,  364.) 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion.   . 

Sam/ud  Sand  for  appellant.  The  court  erred  in  refusing  to 
find  as  a  fact  that  Mary  A.  Bates,  prior  to  and  at  the  time  of  the 
conveyance  to  her  of  said  premises,  orally  agreed,  in  considera- 
tion thereof,  and  as  a  part  of  the  purchase-price,  to  take  the  con- 
veyance thereof,  subject  to  said  $16,000  mortgage,  then  held  by 
the  plaintiff,  this  being  a  material  and  vital  fact  in  the  case,  and 
being  established  by  uncontradicted  evidence.  {James  v.  Cow- 
ing,  82  N.  T.  451, 459 ;  Davis  v.  Leopold^  10  Weekly  Dig.  266.) 
Upon  this  appeal  the  fact  so  conclusively  proved  and  requested  to 
be  found  should  be  treated  and  deemed  the  same  as  having  been 
found.  {McGormich  v.  P&im.  C.  B.  B.  Oo.^  80  N.  T.  362» 
363.)  By  Mrs.  Bates  either  taking,  or  agreeing  to  take, 
a  conveyance  of  the  premises,  subject  to  the  mortgage,  and  by 
then  and  there  deducting  the  amoimt  of  it  from  said  purchase- 
price,  the  land  thereby  became  primarily  liable  to  pay  the 
mortgage  debt,  and  she  took  it  cum  anere/  and  neither  Mrs. 
Simons,  nor  Mrs.  Bates,  nor  both  together,  could,  without  the 
consent  of  the  plaintiff,  for  whose  benefit  such  trust  in  said  land 
was  created,  afterward  discharge  it  from  such  liability.  (Jones  on 
Mortgages  [3d  ed.],  §§  736,  744, 1303 ;  Colgrtym  v.  TaUmam^ 
67  N.  T.  98 ;  Johnson  v.  FmJcy  52  Barb.  396  ;  8.  C.  aflirmed, 
51  N.  Y.  333,  336;  Belmont  v.  Comam,^  22  id.  438,  440; 
Freemam,  v.  Auld^  44  id.  50,  55 ;  Horton  v.  Davisj  26  id.  495 ; 
WeUs  V.  Chapmany  4  Sandf .  Ch.  312 ;  Brmsmade  v.  Huniy  3 
Duer,  307;  Smith  v.  Truslow,  84  N.  T.  660,  662 ;  MiU&r  v. 
Thompson^  34  Mich.  10 ;  Crawford  v.  Edwa/rds^  33  id.  355, 
362,  363  ;  FuOer  v.  Hvmi^  48  Iowa,  163.)  Having  taken  and 
kept  possession  of  the  premises  in  question,  under  purchase 
and  conveyance  thereof,  subject  to  the  mortgage  in  suit,  Mrs. 
Bates  is  now  estopped  from  questioning  either  the  validity  or 
amount  of  said  mortgage.   {Dvmmmg  v.  Zeamttj  85  N".  Y.  30, 
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36 ;  Mophms  v.  Wociey^  81  id.  78,  85 ;  BusseU  v.  Dudleff^  3 
Conn.  147;  Waternum  v.  CurtiaSy  26  id.  241;  Qreen  v. 
JKempy  15  Mass.  615  ;  Tate  v.  Stevens^  98  id.  806 ;  Johnson  v. 
Thompsony  129  id.  898.)  If  there  is  any  contradiction  or  in- 
consistency between  the  findings  in  the  decision,  and  those 
made  in  answer  to  plaintifPs  requests,  the  appellant  is  entitled 
to  the  full  and  entire  benefit  of  those  most  favorable  to  him. 
{Bonnell  v.  Ghiawoldy  89  N.  Y.  122,  127 ;  Schwinger  v.  Bay- 
mondy  83  id.  192.)  As  the  deed  from  Mrs.  Simons,  contain- 
ing a  covenant  to  pay  this  $15,000  mortgage,  was  actually 
delivered  either  to  Hill  or  Mrs.  Bates  for  Mrs.  Bates  as  early 
as  February,  1877,  the  latter  thereby  became  the  legal  owner 
of  the  premises,  and  precluded  from  defending  this  action  to 
foreclose  it,  and  is  now  estopped  from  denying  its  validity,  and 
the  land  in  her  hands  thereby  became  the  primary  fund  to  pay 
that  mortgage  debt.  (Jones  on  Mortgages  [3d  ed.],  §  744; 
Buasell  v.  Pistor^  3  Seld.  171 ;  Freenum  v.  Avldy  44  N.  Y.  50 ; 
Parkmaon  v.  Sherma/riy  74  id.  88, 92 ;  Camphdl  v.  Smithy  71  id. 
26  ;  Thorp  v.  Keokuk  Goal  Co.y  48  id.  253 ;  Ayree  v.  Dixon^ 
78  id.  318;  Crawford  v.  Fdwardsj  33  Mich.  854,  869,  360; 
Miller  v.  Thompeony  34  id.  10.)  It  is  not  open  to  Mrs.  Bates 
after  taking  and  keeping  possession  of  the  premises  under  her 
purchase  thereof,  and  under  such  circumstances,  to  show  when 
sued  either  that  the  mortgage  debt  did  not  exist  or  that  it  had 
been  paid.  (Jones  on  Mortgages  [3d  ed.],  §  744  ;  HaUe  v. 
NichoU,  16  Hun,  37 ;  Henry  v.  Dailey,  17  id.  210 ;  Freeman 
V.  Avid,  44  K  Y..  50 ;  RiMer  v.  PhUlipB,  53  id,  586 ;  Dun- 
ning V.  Zeavittj  86  id.  30,  86, 41,  42.)  Nor  could  Mrs.  Simons 
and  Mrs.  Bates,  had  they  intended  to  do  so,  without  the  con- 
sent of  plaintiff,  by  any  arrangement  between  themselves,  sub- 
sequently made,  discharge  this  liability  thus  assumed  by  Mrs. 
Bates,  to  pay  this  $15,000  mortgage.  {Ra/rUey  v.  Ea/rrieony 
24  N.  Y.  170,  172 ;  Douglass  v.  WeUsy  18  Hun,  88,  93,  94 ; 
BaHKd  V.  Eliasy  2  Abb.  N.  C.  364 ;  Bamiy  v.  McMvllen, 
5  id.  246 ;  Seaman  v.  Haahroucky  36  Barb.  161 ;  Gameey  v. 
Boger8y4/l  N.  Y.  242.)  A  finding  of  a  judge  contrary  to 
the  evidence  and  the  admission  in  the  answer  is  erroneous  and 
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cannot  stand.  {BaUouv.  ParaonSy  11  Hnn,  602,  606 ;  Wright 
V.  Ddafidd,  26  N.  T.  266.)  The  language  contained  in  the 
second  deed  itself  recognizes  the  mortgage  in  suit  as  valid,  and 
estops  Mrs.  Bates  from  now  denying  either  its  validity  or  the 
amount  due  thereon,  except  so  far  as  that  amount  has  been  re- 
duced by  payment,  if  any,  applicable  thereto.  (1  Jones  on 
Mortgages  [3d  ed.],  §  744 ;  ConJcling  v.  Secor  Sewing  Co.^  85 
How.  269 ;  Lyon  v.  Adde^  63  Barb.  90,  98  ;  Freeman  v.  Avld^ 
50  N.  Y.  50 ;  Ea/rdin  v.  Hyde,  40  Barb.  435 ;  Dunning  v. 
LeaviU,  86  N.  Y.  30,  36,  41,42;  Hophina  v.  WoUey,  81  id. 
77 ;  Thayer  v.  Ma/rsh,  11  Hun,  502,  504,  505 ;  Miller  v. 
Thompson,  34  Mich.  10  ;  C%>m  v.  Thompson,  89  N.  Y.  271^ 
276 ;  Stanton  v.  Knight,  1  Simons,  482.)  By  the  previous 
purchase  of  the  premises  subject  to  the  mortgage,  and  deduct- 
ing the  entire  amount  of  the  mortgage  debt  from  the  purchase- 
price,  as  had  been  done  by  Mrs.  Bates,  the  land  thereby  became 
the  primary  fund  to  pay  this  entire  mortgage  debt,  and  Mrs. 
Simons  became  thereby  a  mere  surety  for  its  payment.  {Cos- 
grove  V.  TdUman,  67  K  Y.  98 ;  Johnson  v.  Zink,  51  id.  333^ 
336;  Smith  v.  Truslow,  84  id.  660.)  The  judge  at  Special 
Term  erred,  in  allowing  to  the  defendant  Bates,  as  a  general 
payment  upon  the  mortgage  in  suit,  as  already  reduced  by  him 
to  the  sum  of  $2,761.92,  the  sum  of  $1,050  specified  in  his  de- 
cision, as  having  been  specifically  paid  by  Mrs.  Bates  for  one 
year's  interest  on  said  mortgage,  which  became  due  thereon  on 
the  10th  of  May,  1877,  and  thereby  still  further  reducing  the 
principal  sum  due  upon  the  mortgage,  as  he  has  done.  {GiUe- 
land  V.  Failing,  5  Denio,  308  ;  Bitter  v.  Phillips,  53  N.  Y. 
586,  590 ;  N.  T.  Z.  Ins.  Go.  v.  Manning,  3  Sandf.  Ch.  68 ; 
Boot  v.  Wright,  21  Hun,  345,  348;  Gould  v.  Cayuga  E'hy 
id.  294;  Morris  v.  Budlong,  78  ^.  Y.  544,  660.)  As  the 
answer  does  not  set  up  the  defense  of  payment,  or  make  any 
claim  to  that  effect,  in  respect  to  the  sum  so  allowed  as  pay. 
ment,  the  allowance  thereof  by  the  judge  as  a  payment  on  the 
principal  sum  due  on  the  mortgage  was  manifestly  erroneous 
and  the  same  should  be  corrected.  (iT.  T.  <&  H.  B.  B.  Co.  v. 
Marsh,  2  Kern.  308 ;  Treadwdl  v.  Mocyre,  34  Me.  112  ;  Bichardr^ 
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son  V.  Woodbury^  12  Cush.  279 ;  HiMeU  v.  Flinty  15  Gray, 
550;  ClanoeyY.  McEvery,  17  Wis.  177.)  Mrs.  Simons  did 
not  acquire  any  "  better  title  "  to  the  premises  in  question  by 
bidding  them  off  at  the  foreclosure  sale  on  the  Taylor  mort- 
gage because  she  made  that  purchase  for  the  purpose  of  clear- 
ing the  premises  of  the  incumbrance  created  by  that  mortgage, 
"  pursuant  to  her  agreement  to  that  effect  with  Mrs.  Bates." 
{MicJdea  v.  Townsendj  18  N.  T.  575 ;  Ca?*nes  v.  PlaUy  59  id. 
406,  411 ;  Michles  v.  DUlaye^  15  Hun,  296.)  A  manual  de- 
livery of  the  deed  to  Mrs.  Bates  was  not  necessary  to  vest  the 
title  in  her.  {Schrukam  v.  Weed^  15  Wend.  545.)  Mrs.  Bates 
having  paid  up  the  purchase-price  to  Mi's.  Simons,  the  transac- 
tion would  vest  the  entire  equitable  title  to  the  premises  in 
Mrs.  Bates,  and  make  her  the  equitable  owner  thereof,  and 
divest  Mrs.  Simons  of  all  beneficial  ownership  and  interest  in 
the  premises.  {Fonda  v.  Sa^e^  46  Barb.  110,  126 ;  Crawford 
V.  EdwardSj  33  Mich.  355,  362 ;  VanderhUt  v.  VamderhUt^ 
54  How.  250.)  The  second  deed  could  not  have  any  effect  in 
enlarging  Mrs.  Bates'  title  or  interest  in  the  premises,  or  in  ex- 
tinguishing the  lien  of  the  plaintiff's  mortgage  thereon. 
{Fonda  v.  Sage^  46  Barb.  110, 126  ;  Sohutt  v.  Large^  6  id.  373 ; 
Jones  on  Mortgages  [3d  ed,],  §  736  ;  Parkinson  v.  Sherman^ 
74  N.  Y.  88.)  Plaintiff  did  not,  by  releasing  the  personal 
liability  of  Mrs.  Simons,  discharge  the  lien  of  his  mortgage 
upon  the  land.  (Ti*ipp  v.  Vincent^  3  Barb.  Ch.  613 ;  Bentley 
V.  Vanderheyden^  35  N.  Y.  677 ;  Ranny  v.  McMuUen^  5 
Abb.  K  0.  256.) 

Charles  8.  Lester  for  respondents.  Plaintiff  can  do  what 
his  assignor  could  do  and  no  more.  He  must  stand  in  his  place 
and  accept  his  title.  {Schafer  v.  Rudy^  60  N.  Y.  61,  66 ; 
Davis  V.  Bechstevn^  69  id.  440 ;  Ingraham  v.  Dishoi^ough^  47 
id.  421 ;  Crane  v.  Turner^  67  id.  437 ;  DeLancey  v.  Steams^ 
66  id.  157 ;  Greene  v.  Wamick,  64  id.  220 ;  Trustees  of  TJ. 
College  v.  Wheeler^  61  id.  115 ;  MicJdes  v.  Townsend,  18  id. 
575.)  As  against  the  assignee  of  a  mortgage  defendant  may 
prove  mistake  and  have  the  mortgage  reformed.     {Andrews  v. 
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GWeapiey  47  N.  Y.  487.)  Equity  will  enforce  the  agreement  to 
apply  the  sum  of  $11,196.67  upon  the  mortgage,  and  deem  it 
applied  whether  there  was  any  written  indorsement  or  not. 
{Mead  v.  York,  2  Sheld.  449 ;  Davis  v.  Spencer,  24  K  Y. 
386 ;  Ohamp7iey  v.  Cookej  34  Barb.  539.)  Mrs.  Simons  had  a 
right  to  hold  this  property,  subject  only  to  the  amount  actually 
due  upon  the  mortgage  and  relieved  from  the  burden  cast  upon 
it  by  the  fraud  of  the  vendor.  {Buah  v.  Loithrop,  22  N.  Y.  535 ; 
Seligman  v.  Dudley^  14  Hun,  186, 189 ;  Lathrap  v.  Oodfrey^  3 
id.  739  ;  Harris  v.  Eq.  Ass.  Soc,  id.  732  ;  Whiim^y  v.  Allaire, 
1  Comst.  305  ;  S.  C,  1  HiU,  484;  People  y.  StevenSy  71 N.  Y. 
553 ;  Isha/m  v.  Davidson,  52  id.  240 ;  Denston  v.  Morris,  2  Edw. 
Ch.  37 ;  HaHley  v.  Tatham,  26  How.  158 ;  1  Keyes,  222.)  She 
had  the  right  as  against  the  plaintiff  to  bring  an  action  and  have 
the  mortgage  reformed.  {Andrews  v.  OiUespie,  47  N.  Y.  487.) 
The  mere  words,  "  subject  to  a  mortgage,"  even  when  not 
qualified  as  they  are  in  this  case,  imposed  no  personal  liability 
and  do  not  preclude  a  grantee  from  setting  up  payment  or  any 
other  valid  defense.  {Russell  Y.Kinney,  1  Sandf.  Ch.  34; 
EarOey  v.  Tatham,  1  Keyes,  222 ;  8.  C,  10  Bosw.  273 ;  HaU 
V.  Nichols,  16  Hun,  37 ;  Stebbins  v.  HaU,  29  Barb.  524 ;  Gage 
V.  Brewster,  31 N.  Y.  218, 221 ;  BellmontY.  Cowan,  22  id.  438.) 
An  agent  cannot  bind  his  principal  by  deed  unless  he  has 
authority  by  deed  so  to  do.  {Ha/nford  v.  McNair,  9  Wend. 
54  ;  WorraU  v.  Munn,  5  Seld.  229 ;  1  Parsons  on  Contracts, 
110;  Ba^fordY.  Pearson,  9  Allen,  387;  ChaunceyY,  Arnold, 
24  N.  Y.  330;  2  Washburn  on  Real  Property,  555;  Smith  v. 
Fellows,  9  J.  &  S.  36.)  Evidence  of  calculations  or  valuations 
or  conversations  preceding  the  contract  were  immaterial.  They 
cannot  be  received  to  vary  the  contract,  or  to  show  that  the 
premises  conveyed  were  to  be  paid  for  in  any  different  manner 
than  is  stated  in  the  writings.  {GodetY,  Parley,  57  How.  174 ; 
Johnson  V.  Zink,  51  N.  Y.  333.)  The  plaintiff  is  not  entitled 
to  any  benefit  from  the  contract  made  by  Mrs.  Simons  and 
Mrs.  Bates.  ( Vrooman  v.  Turner,  69  N.  Y.  284 ;  Gamsey 
V.  Rogers,  47  id.  233.)  If  there  was  any  parol,  verbal  or  written 
agreement  on  the  part  of  Mrs.  Bates  with  Mrs,  Simons  to  pay 
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plaintifE  $15,000  on  account  of  this  mortgage,  Mrs.  Simons 
subsequently  released  Mrs.  Bates  from  such  agreement.  {Knick- 
erbocker Z.  Ins.  Co.  V.  Ndson^  78  N.  Y.  137,  153 ;  Stevens  v. 
Odsbokcker^  8  Hun,  116.)  The  judge  was  right  in  refusing  to 
sign  the  complicated  series  of  propositions  presented  to  him 
after  the  cause  had  been  decided,  and  on  the  settlement  of  the 
case.  (Code,  §  1023,  subd.  32 ;  Palmer  v.  Phomix  Ins.  Co.^ 
22  Hun,  224.) 

RuGEE,  Ch.  J.  The  findings  of  fact  made  by  the  court  below 
fully  supported  the  judgment  appealed  from,  and  the  appellant 
must  fail,  unless  he  caA  successfully  assail  those  findings. 

The  action  is  brought  by  the  plaintiff,  as  assignee,  to  foreclose  a 
mortgage  purporting  to  be  for  $16,000,  given  May  10, 1876,  by 
the  defendant,  Fannie  K.  Simons,  to  one  Thomas  E.  Allen.  This 
mortgage,  with  the  bond  accompanying  it,  was  on  May  11, 1876, 
assigned  by  Allen  to  one  Joseph  W.  Hill,  and  were  assigned 
by  the  latter  with  a  guaranty  of  their  payment  to  the  plaintiff 
on  June  17,  1876.  The  findings  of  the  court,  as  well  as  the 
undisputed  evidence,  show  that  the  bond  and  mortgage  were 
given  on  the  purchase  of  the  mortgaged  premises  by  Fannie  K. 
Simons  from  Allen,  under  an  agreement  to  pay  therefor  the 
sum  of  $15,000,  from  which  sum,  the  amount  due  on  two  cer- 
tain bonds  and  mortgages,  being  about  $11,200,  then  held  by 
the  purchaser  against  Allen,  was  to  be  deducted. 

It  was  further  provided  by  the  contract  of  purchase  that  a 
bond  and  mortgage  upon  the  same  premises  was  to  be  given  by 
Mrs.  Simons  to  Allen  to  secure  the  purchase-price.  Simultane- 
ously with  the  execution  and  delivery  of  a  deed  of  the  premises 
from  Allen  to  Mrs.  Simons,  the  latter  executed  and  delivered 
to  the  former  satisfaction-pieces  of  each  of  the  two  mortgages 
held  by  her.  At  the  same  time,  either  through  inadvertence 
or  design  the  mortgage  in  suit  for  the  full  sum  of  $15,000  was 
presented  to  Mrs.  Simons  for  execution,  and  she  executed  and 
delivered  it  in  ignorance  of  the  fact  that  the  deduction  agreed 
upon  had  not  been  made. 

The  various  writings  effectuating  this  transfer  were  prepared 
SioKELs — Vol.  XLIX.        46 
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by  AUeii  and  his  attorney,  one  Joseph  W,  Hill,  and  Mrs. 
Simons  relied  upon  them  to  see  that  such  papers  were  in  accord- 
ance with  the  agreement  between  herself  and  Allen,  and  she 
executed  and  delivered  the  mortgage,  supposing  that  the  sqm 
owing  her  by  Allen  had  been  or  would  be  appUed  upon  the 
purchase-price  of  the  premises. 

There  was  no  special  agreement  that  the  mortgage,  to  be 
given  by  her,  should  be  merely  for  the  balance  of  the  purchase- 
price  after  deducting  the  amount  of  the  mortgages  held  by  her 
against  Allen,  and  it  would  not  alter  the  legal  effect  of  the 
transaction  whether  such  deductions  were  made  from  the  pur- 
chase-price and  a  mortgage  given  for  the  balance,  or  if  a  moiij- 
gage  were  given  for  the  whole  amount  and  the  payments 
af terwaid  indorsed  thereon. 

The  delivery  by  Mrs.  Simons  to  Allen  of  the  satisfied  bonds 
and  mortgages  which  she  then  held  against  him  under  the 
agreement  of  purchase,  operated  as  a  payment  upon  the  $15,- 
000  mortgage  so  given  to  Allen,  and  rendered  such  mortgage 
in  his  hands  inoperative  for  any  sum,  save  what  remained  after 
deducting  such  payment.  The  omission  of  Allen  to  indorse 
these  ^payments  on  the  mortgage  did  not  affect  the  rights  of  the 
parties  to  the  transaction.  {Davis  v.  SpenceVy  24  N.  Y.  386  ; 
Champnej/  v.  Ooope,  34  Barb.  539.)  The  effect  of  it  was 
simply  to  place  in  the  possession  of  Allen  the  means  of  defraud- 
ing some  prospective  purchaser  of  the  bond  and  mortgage  by 
concealing  the  fact  of  such  payment,  and  inducing  such  pur- 
chaser to  believe  that  there  was  a  much  larger  sum  due  than 
was  actually  owing  thereon,  but  it  was  totally  ineffectual 
toward  imposing  a  loss  upon  Mrs.  Simons  by  its  enforce- 
ment against  her  as  a  $15,000  mortgage.  No  action  could  be 
maintained  by  Mrs.  Simons  against  the  parties  who  attempted 
to  perpetrate  this  fraud,  to  recover  damages  therefor,  for  the 
reason  that  she  has  suffered  none.  The  means  of  protection, 
not  only  against  Allen,  but  also  against  any  assignee  claiming 
under  him,  to  shield  herself  from  any  loss  on  account  of  this 
transaction  were  always  in  her  control,  and  the  defense  to  this 
suit  does  not  depend  upon  the  theory  of  a  recoupment  of  dam- 
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ages  arising  from  a  fraud  practiced  upon  Mrs.  Simons,  but 
upon  the  theory  of  a  payment  made  upon  such  mortgage  by 
which  the  sum  due  thereon  was  reduced  by  the  equitable 
application  of  the  amount  owing  upon  the  mortgages  satisfied 
by  Mrs.  Simons. 

It  is  not  claimed  that  an  assignee  from  Allen  has  any  greater 
or  different  rights  in  enforcing  the  collection  of  the  bond  and 
mortgage  than  those  possessed  by  the  mortgagee  himself,  unless 
they  arise  by  force  of  some  subsequent  transaction  between  the 
parties. 

By  repeated  decisions  of  this  court  the  doctrine  is  established 
that  the  assignee  of  a  mortgage  takes  it  subject  to  all  of  the 
equities  existing  between  the  original  parties  thereto,  and 
so  far  as  the  remedy  thereon  is  concerned  stands  precisely  in 
the  shoes  of  his  assignor.  (Sohqfer  v.  HeiUy^  50  N.  Y.  61 ; 
Davis  Y.  Bechstein,  69  id.  440  ;  25  Am.  Kep.  218.) 

Conceding  this  position  the  plaintiff  upon  the  trial  expressly 
abandoned  any  personal '  claim  against  the  mortgagor,  and 
sought  to  support  his  claim  against  the  land  mortgaged,  upon 
the  ground  that  Mrs.  Simons,  upon  a  subsequent  sale  and  con- 
veyance of  the  premises  to  the  defendant,  Mary  A.  Bates,  had 
expressly  charged  it  with  the  pa3ncaent  of  the  mortgage  debt, 
and  that  said  grantee  had,  by  accepting  such  conveyance, 
assumed  the  payment  thereof.  The  legal  proposition  is  not 
disputed  by  the  defendants  that  a  grantee  of  real  estate,  who 
by  his  conveyance  assumes  the  payment  of  a  prior  mortgage 
existing  thereon,  or  takes  it  expressly  subject  to  such  payment, 
is  estopped  from  controverting  the  existence  and  validity  of 
such  mortgage,  but  it  is  denied  that  any  such  conveyance  was 
ever  executed  or  delivered  to  the  defendant,  Mrs.  Bates. 

The  findings  of  the  court  below  support  the  defendants'  con- 
tention. 

It  is  alleged  by  the  appellant  that  Fannie  K.  Simons,  in 
February,  1877,  executed  a  deed  of  said  premises,  subject 
to  the  payment  of  the  $15,000  mortgage,  and  containing 
a  provision  whereby  the  grantee  assumed  and  agreed  to 
pay  said  mortgage,  and  intrusted  the  same  to  said  Joseph 
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W.  Hill  in  blank  with  power  to  fill  in  the  name  of  the  grantee 
and  deliver  such  deed  to  the  purchaser  of  said  premises.  That 
said  Hill  afterward,  and  about  the  3d  day  of  April,  1877, 
filled  in  the  name  of  the  defendant,  Mary  A*  Bates,  as  the 
grantee,  and  delivered  the  same  to  Chester  S.  Bates  as  the 
agent  of  said  Mary  A.  Bates.  There  was  some  evidence 
to  support  this  allegation,  but  we  think  the  probabilities  as 
well  as  the  preponderance  of  evidence  show  that  no  such  deed 
was  ever  executed  or  delivered.  Hill,  while  refusing  to  swear 
positively  that  the  deed  was  executed  by  Mrs.  Simons,  testified 
that  he  received  such  a  deed  from  her  and  filled  in  the  name 
of  Mary  A.  Bates  as  the  grantee,  and  delivered  it  to  Bates 
about  the  3d  of  April,  1877.  He  is  corroborated  by  one 
Jones,  who  testifies  that  he  saw  such  a  deed  and  that  it  was 
executed  by  Mrs.  Simons.  On  the  other  hand,  not  only  does 
Mrs.  Simons  testify  that  she  never  executed  such  a  deed,  but 
Bates  also  swears  that  no  such  deed  was  ever  delivered  to  him. 
The  only  deed  of  the  premises  from  -Mrs.  Simons  to  Mary  A. 
Bates,  which  was  put  in  evidence  on  the  trial,  was  produced  by 
the  defendants  and  proved  to  be  a  warranty  deed  dated  the  25th 
day  of  September,  1877.  This  deed  Mrs.  Simons  testifies  was 
the  only  one  ever  executed  by  her  to  Mrs.  Bates  of  such  prem- 
ises. This  deed  was  not  drawn  by  Hall,  and  the  only  reference 
which  it  contained  to  the  mortgage  in  question  was  as  follows: 
"  Subject  also  to  a  certain  mortgage  executed  by  the  party  of 
the  first  part,  to  Thos.  E.  Allen  for  the  sum  of  $15,000,  bear- 
ing date  the  10th  day  of  May,  1876,  and  recorded  in  the  Sara- 
toga county  clerk's  office  on  the  12th  day  of  May,  1876,  in 
book  of  mortgages  No.  97,  if  there  shall  he  found  any  thing 
owing  and  vmfpaid  M/pon  the  eamieP  It  is  also  quite  significant, 
that  the  contract  for  the  sale  of  these  premises  by  Mrs.  Simons 
to  Mrs.  Bates,  drawn  by  Hill  and  executed  on  the  part  of  Mrs. 
Simons  by  him  as  her  agent,  and  by  Chester  S.  Bates  on  be- 
half of  Mrs.  Bates  on  the  9th  day  of  February,  1877,  originally 
contained  a  provision  whereby  Bates  was  to  assume  and  pay 
the  $15,000  mortgage.  This  contract.  Bates  refused  to  execute, 
and  that  provision  was  thereupon  stricken  out  and  the  contract 


1884.]  Bennett  v.  Bates  et  al.  365 

Opinion  of  the  Court,  per  Ruobb,  Ch.  J. 

executed  without  providing  for  such  payment.  The  contract, 
however,  contained  a  provision  by  which  Bates  was  to  assume 
and  pay  the  interest  on  the  mortgage  amounting  to  $1,050, 
which  was  described  as  maturing  on  the  10th  day  of  May,  1877. 
Tt  also  contained  a  reference  to  a  deed  of  the  premises  from 
Mrs.  Simons  to  said  Bates,  which  was  described  as  then  in  the 
possession  of  said  Hill.  This  agreement  contained  no  state- 
ment of  the  amount  of  the  purchase-price  of  the  property  or 
the  manner  of  its  payment,  except  a  clause  reciting  that  Mary 
A.  Bates  had  conveyed  two  certain  lots  of  land  in  consideration 
of  such  sale,  and  that  the  deeds  therefor  had  been  delivered 
and  were  then  in  the  possession  of  Hill.  It  was,  however, 
testified  by  Bates  that  the  price  agreed  to  be  paid  therefor  was 
$24,050,  and  that  he  was  to  take  the  premises  subject  to  the 
mortgage  of  $16,000  and  interest,  and  pay  the  balance  of 
$8,000.  It  appeared  that  this  payment  of  $8,000  was  made  by 
the  conveyance  by  Mrs.  Bates  to  Hill  of  the  real  estate  referred 
to  in  the  contract,  and  which  was  estimated  to  be  of  the  valhe 
of  $8,000  exclusive  of  incumbrances.  It  also  appeared  from  a 
statement  in  the  handwriting  of  ^Bates  that  in  computing  the 
amount  due  to  Mrs.  Simons  upon  the  purchase-price,  at  the 
time  of  the  execution  of  the  written  contract,  he  deducted 
therefrom  the  amount  of  the  mortgage  and  interest,  viz., 
$16,050. 

It  does  not  appear,  except  inferentially,  from  the  evidence  of 
Bates,  whether  any  thing  besides  the  lots  described  was  to  be 
given  to  Mrs.  Simons  by  Bates  on  account  of  the  purchase,  in 
case  the  mortgage  was  not  enforced  for  its  face  value  against 
the  land.  Mrs.  Simons  testified  that  '^  the  mortgage  and  the 
yearns  interest  was  to  be  paid  by  Bates,  and  every  thing  that 
had  been  brought  against  the  property."  There  is  some  evi- 
dence, however,  that  Mrs.  Simons  refused  to  charge  the  land 
directly  with  the  payment  of  the  mortgage,  and  that  Bates 
always  declined  when  directly  asked  to  assume  its  payment. 

We  have  thus  referred  to  the  most  material  facts  bearing 
upon  this  issue,  and  from  which  it  will  be  seen  that  the  evi- 
dence presented  a  question  of  fact  strongly  supported  on  either 
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side,  as  to  whether  the  land  was  conveyed,  or  agreed  to  be 
conveyed  subject  to  the  assumption  by  the  grantee  of  the  pay- 
ment of  the  mortgage.  The  conflict  seems  to  have  arisen  almost 
altogether  from  the  interested  efforts  of  Hill  to  impose  the 
payment  of  the  mortgage  upon  the  land  described  therein ;  the 
ignorance  of  the  parties  as  to  his  real  intentions,  and  the 
advantage  which  the  confidential  position  occupied  by  him 
toward  Mrs.  Simons,  enabled  him  to  use  in  forwarding  his 
object.  The  evidence  leaves  entirely  inexplicable  the  con- 
sideration or  understanding  upon  which  Hill  not  only  acquired 
the  possession  and  ownership  of  the  mortgage  in  suit  immedi- 
ately after  its  execution,  but  also  the  ownership  of  the  property 
given  by  Mrs.  Bates  in  exchange  for  the  mor^aged  premises, 
as  well  as  a  bam  lot  conveyed  to  him  by  Mrs.  Simons.  The 
only  consideration  which  she  seems  to  have  received  was  the 
conveyance  to  her  by  Hill  of  some  village  lots  in  Rutland, 
apparently  of  small  value,  and  which  Hill  in  some  way  received 
from  the  witness  Jones.  Mrs.  Simons  testifies  that  she  never 
received  any  thing  as  a  consideration  for  the  transfer  of  the 
mortgaged  premises  to  Mrs.  Bates.  It  is  impossible  to 
resist  the  conviction  that  this  aged  and  inexperienced  lady  has 
been  greatly  wronged  in  the  course  of  these  *  various  transac- 
tions, and  the  benefit  thereof  seems  to  have  been  reaped,  in  part, 
at  least,  by  Hill.  His  motives,  as  well  as  those  of  Jones,  who 
seems  to  have  acted  in  concert  with  him,  are  subject  to  grave 
suspicions,  and  fully  warranted  the  determination  of  the  court 
below  in  refusing  to  credit  their  testimony. 

While  the  admissions  of  the  parties  interested,  the  complica- 
tions introduced  by  Hill  into  the  transactions,  and  the  testimony 
as  to  the  parol  negotiations  which  preceded  the  conveyance  of 
the  property  from  Mrs.  Simons  to  Bates,  might  seem  to  leave 
some  doubt  upon  the  question  as  to  whether  the  grantee  in  the 
deed  was  to  assume  the  absolute  payment  of  the  mortgage  in  ques- 
tion or  not ;  yet  the  deed,  by  which  the  contract  was  finally  evi- 
denced, is  clear  and  unambiguous,  and  provides  for  the  assump- 
tion by  such  grantee  of  the  payment  only  of  such  sum  as  shall 
be  actually  due  and  owing  thereon.  In  tiie  absence  of  evidence 
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of  fraud  or  mistake  in  the  execution  of  this  deed,  its  terms 
must  be  deemed  controlling  upon  the  rights  and  liabilities  of 
the  parties  so  far  as  they  are  affected  by  the  transfer  of  the 
mortgaged  premises.  It  was  entirely  competent  for  the  parties 
thereto  to  merge  in  the  written  conveyance  the  various  propo- 
sitions which  had  been  previously  orally  discussed,  as  well  as 
the  stipulations  which  were  contained  in  the  written  contract 
of  sale ;  and  the  conclusion  of  the  court  below,  that  their  rights 
were  to  be  determined  by  the  contract,  as  thus  evidenced, 
seems  to  be  well  supported.  {Kelly  v.  Roberts^  40  N.  Y.  432 ; 
KnicherhockeT  Life  Ins.  Co.  v.  NeUon^  78  id.  153.)  The 
recital  in  the  written  contract  of  February,  1877,  of  the  fact 
that  a  deed  of  said  premises  from  Mrs.  Simons  to  Mrs.  Bates 
was  then  in  the  possession  of  Hill,  merely  furnished  some 
evidence  upon  the  controverted  question,  and  when  considered 
in  connection  with  the  circumstances,  impeaching  the  good 
faith  of  Hill,  who  drew  the  contract  and  the  immateriality  of 
the  fact  mentioned,  so  far  as  the  ostensible  object  of  the  contract 
was  concerned,  was  deprived  of  much  of  its  force  as  evidence. 

It  is  also  claimed  by  the  appellant  that  there  are  conflicting 
findings  of  fact,  made  by  the  court,  as  to  the  delivery  of  the 
alleged  deed  to  Bates  ;  and  that  he  is  entitled  to  the  application 
of  the  rule  that  when  there  are  such  findings,  that  one  shall  be 
adopted  by  the  court  on  appeal  which  is  most  favorable  to  the 
defeated  party. 

We  are  not  disposed  to  dispute  or  qualify  this  most  salutary 
rule,  but  we  do  not  think  that  the  findings  of  the  court  below 
are  subject  to  the  criticism  made  upon  them  by  the  appellant. 
That  court  repeatedly  refused  to  find  that  the  alleged  deed  of 
February,  1877,  had  been  delivered  to  Mrs.  Bates,  and  ex- 
pressly found  that  the  deed  of  September  25,  1877,  was  the 
only  one  delivered. 

Among  numerous  requests  to  find,  proposed  by  the  defend- 
ants to  the  court  after  the  trial,  some  of  which  were  found  and 
some  it  declined  to  find,  was  the  following : 

'^  That  immediately  after  such  purchase  of  said  premises  by 
said  Mary  A.  Bates  as  aforesaid,  and  hefore  the  oammenoemerU 
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of  this  action,  she  took  possession  of  said  premises  under  said 
purchase  and  conveyance  thereof  to  her  by  said  Simons,  and 
has  continued  in  the  undisturbed  occupation  thereof  ever  since, 
to-wit,  since  about  the  Ist  day  of  April,  1877."  This  the  court 
found  as  a  fact  in  the  case. 

Notwithstanding  the  express  finding  on  this  point  it  is  argued 
that  inasmuch  as  Mrs.  Bates  could  not  take  possession  of  prem- 
ises in  April,  under  a  deed  executed  in  September  thereafter, 
the  court  must  have  intended  to  find  that  the  alleged  deed 
of  February  was  delivered  to  Bates  on  or  before  April,  1877. 

There  might  have  been  some  force  in  this  argument,  if  it 
had  been  found  that  she  took  and  continued  in  possession 
under  this  conveyance  alone  ;  but  such  is  not  the  finding,  and 
although  the  sentence  is  awkwardly  framed,^  it  is  susceptible 
of  a  construction  which  renders  it  substantially  true.  It  must 
be  borne  in  mind  that  the  appellant  is  the  author  of  the 
language  in  which  this  finding  is  couched,  and  is,  therefore,  re- 
sponsible for  its  incongruity.  It  specifies  four  periods  of  time 
for  the  happening  of  the  events  therein  described,  all  of  which 
cannot  be  literally  true.  First,  it  indicates  that  they  occurred 
immediately  after  the  purchase,  the  evidence  shows  this  date 
to  have  been  February  9, 1877.  Secondly,  that  it  was  before  the 
commencement  of  the  action,  which  is  shown  to  have  been  in 
January,  1879 ;  then  that  it  was  about  the  1st  of  April,  1877, 
and  lastly  during  all  the  intervening  time  between  about  the 
1st  of  April,  1877,  and  the  time  of  trial  in  November,  1880. 

It  is  strictly  true  that  previous  to  the  commencement  of  the 
action  and  during  the  greater  part  of  the  time  mentioned  in 
this  finding,  Mrs.  Bates  held  and  occupied  the  premises  under 
the  conveyance ;  and  the  only  conveyance  which  she  received 
from  Mrs.  Simons,  was  that  of  September,  1877.  The 
mere  fact  that  the  word  "  conveyance  "  was  connected  with  the 
word  "  purchase  "  in  describing  the  time  and  manner  of  her  orig- 
inal possession  was  entirely  immaterial  in  the  connection  in 
which  it  was  used  and  the  apparent  object  of  that  finding.  It 
is  our  duty  to  harmonize  the  findings  if  we  can  do  so,  and 
arrive  at  the  real  intention  of  the  court  in  making  them.    We 
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think  it  would  be  quite  absurd  to  impute  to  it,  the  inten- 
tion to  reverse  its  deliberate  finding  several  times  repeated  in 
coarse  of  the  settlement  of  the  case  upon  a  mere  collateral 
finding  in  which  an  inadvertent  and  immaterial  expression  was 
used  in  describing  an  irrelevant  fact. 

The  obvious  meaning  of  the  finding  is  that  Mrs.  Bates  went 
into  and  continued  in  possession  of  the  premises  under  her 
contract  of  purchase  and  deed,  and  construed  in  that  sense  it 
would  be  literally  true  and  in  accord  with  the  other  findings  of 
the  case. 

It  is  also  claimed  by  the  appellant  that  the  undisputed  evi- 
dence in  the  case  establishes  the  fact  that  the  whole  amount  of 
the  mortgage  in  suit  was  deducted  from  the  purchase-price  of 
the  mortgaged  premises  upon  their  sale  to  Mrs.  Bates,  and 
therefore  and  by  reason  of  that  fact  alone,  the  land  became 
irrevocably  chargeable  with  the  payment  of  such  part  of  the 
sum  secured  by  the  mortgage  as  was  thus  deducted. 

A  brief  reference  to  the  principles  upon  which  the  property 
of  a  grantee  has  been  held  liable  for  the  payment  of  a  mort- 
gage debt,  resting  upon  it,  shows  the  fallacy  of  this  claim. 

This  liability  does  not  rest  upon  the  idea  of  an  irrepealable 
recognition  of  the  debt,  or  an  irrevocable  appropriation  of 
property  to  it«  payment,  for  the  right  of  the  grantor  to  dispute 
the  validity  of  the  mortgage  remains  unaffected  by  such  a 
transfer.  (Knickerbocker  Life  Ins.  Go.  v.  NeUon^  supra; 
Cope  V.  WheeUr,  41  N.  T.  803.) 

When  real  property  has  been  conveyed  subject  to  a 
mortgage,  with  condition  in  the  deed,  requiring  the  grantee  to 
assume  the  payment  of  such  mortgage,  it  is  held  that  such 
grantee  by  the  acceptance  of  the  deed  impliedly  covenants  to 
pay  the  mortgage  debt,  and  thns  becomes  personally  liable  to 
the  mortgagee  for  such  payment. 

In  such  case  it  is  also  held  that  the  grantee  is  precluded  from 
disputing  the  validity  of  the  mortgage,  not  on  account  of  any 
recognition  of  its  validity  or  because  he  is  estopped  in  any  way 
from  so  doing,  but  simply  because,  so  far  as  the  interest  of  the 
^nortgagee  in  the  land  is  concerned,  the  right  thereto  has  been 
SicKBLs  —  Vol.  XLIX.        47 
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withheld  from  him  by  his  grantor.  {Green  v.  Kemjp^  13  Mass. 
515;  Shufelt  v.  ShufeU,  9  Paige,  145.) 

It  is  held  that  a  right  of  action,  by  reason  of  the  grantee's 
implied  covenant,  lies  in  favor  of  such  mortgagee  against  such 
grantee  to  charge  him  pei-sonally  with  the  pa3'ment  of  the 
mortgage  debt,  although  the  consideration  for  such  covenant 
proceeds  from,  and  the  contract  is  made  between  other  parties- 
This  is  sometimes  put  up(»n  the  ground  that  the  grantor,  being 
personally  liable  to  pay  such  mortgage,  and  having  furnished 
the  consideration  by  which  another  assumes  his  covenant, 
becomes  a  surety  merely,  and  the  promise  will,  therefore,  inure 
to  the  benefit  of  the  creditor  through  an  equitable  subrogation 
to  the  right  of  appropriating  securities  held  by  his  surety  for 
the  payment  of  the  principal  debt ;  and  sometimes,  as  in  Burr 
V.  Beers  (24  N.  Y.  179),  Garnsey  v.  Rogers  (47  id.  233 ; 
7  Am.  Rep.  440),  upon  the  ground  that  a  right  of  action 
accrues  to  a  person  for  whose  benefit  a  promise  is  made, 
although  he  is  a  stranger  to  the  contract  and  consideration. 

To  obtain  the  benefit  of  this  principle  it  is  essential  that  a 
mortgagee  should  establish  not  only  a  liability  on  the  part  of 
the  grantor  to  himself  for  the  mortgage  debt,  but  also  such  a 
contract  betw^een  the  grantor  and  grantee  as  obligates  the  latter 
to  pay  such  debt.     {Garnaey  v.  Rogers^  supra,) 

This,  as  we  have  seen,  has  not  been  done  in  this  case. 

It  was  decided  in  Hartley  v.  Harrison  (24  N.  Y.  170)  that 
upon  a  right  of  action  accruing  on  such  covenant  to  the  mort^ 
gagee  it  was  not  within  the  power  of  the  grantor  by  subsequent 
conveyance  or  agreement  to  release  the  grantee  from  his  obhga- 
tion  without  the  consent  of  the  mortgagee. 

This  doctrine  has  not,  as  we  have  discovered,  been  extended 
to  conveyances  of  land  subject  to  a  mortgage  unaccompanied 
by  covenants  for  its  payment.  The  authorities  hold  where  a 
grantee  takes  a  conveyance  of  land,  subject  to  the  payment  of 
a  mortgage  existing  thereon,  although  he  comes,  under  no  per- 
sonal liability  to  pay  the  same,  is  not  at  liberty  to  contest  the 
existence  or  validity  of  such  mortgage.  This  proposition  pro- 
ceeds upon  the  theory  that  under  such  a  conveyance,  the  grantee 


1884.]  Bbxnett  f7.  Bates  et  al.  371 

Opinion  of  the  Court,  per  RuGER,  Ch.  J. 

therein  takes  only  an  eqnity  of  redemption  in  the  premises, 
and,  therefore,  holds  no  such  title  as  enables  liim  to  secure 
more  than  the  interest  which  was  intended  to  be  conveyed  to 
him.  He  is  not  the  privy  either  in  contract  or  estate  of  his 
grantor.  {Sands  v.  Ckarch^  2  Seld.  347 ;  Hartley  v.  Harrison^ 
24  N.  T.  170 ;  Johnson  v.  Zi/nky  51  id.  336.) 

It  is  nnqnestionable  that  the  owner  of  real  property,  ap- 
parently incumbered  by  usurious  or  otherwise  invalid  mort- 
gages, may  convey  it  in  such  manner  as  to  enable  his  grantee 
to  avail  himself  of  such  defenses  to  the  enforcement  of  the 
mortgages,  as  exist  in  favor  of  the  o^mer.  By  receiving  the 
absolute  title  and  interest,  the  grantee  becomes  the  privy  in 
estate  of  his  grantor,  and  takes  the  property,  subject  to  the 
same  conditions,  and  entitled  to  the  same  rights  as  pertained 
to  it  in  the  hands  of  his  grantor.  {Post  v.  Dart^  8  Paige,  640 ; 
Cde  V.  Savage,  10  id.  583 ;  Dix  v.  Van  Wyok,  2  Hill,  522  ; 
Merchants  B*k  v.  Com.  Warehouse  Co.,  49  K  Y.  635; 
Mason  v.  Lord,  40  id.  476.) 

Where,  therefore,  a  grantor  conveys  a  limited  right  in  his 
property  while  possessing  the  power  of  conveying  a  greater  in- 
terest, it  follows  that  such  interest  as  is  not  thereby  conveyed 
still  remains  in  the  grantor,  and  is  capable  of  being  subsequently 
transferred  by  him  through  a  conveyance  vesting  his  grantee 
with  the  title,  discharged  of  the  obligation  to  pay  invalid  incum- 
brances. {Cope  V.  Wheeler,  41  N.  T.  311 ;  Berdan  v.  Sedg- 
wick, 44  id.  626 ;  Knickerbocker  Life  Ins.  Co.  v.  Nelson,  78 
id.  153.)  The  cases  which  hold  that  a  grantee  of  premises,  who 
obtains  title  thereto  under  a  conveyance  making  them  subject  to 
a  mortgage,  cannot  contest  the  validity  of  such  mortgage,  do 
so  upon  the  theory  that  he  labors  under  a  disability  imposed 
upon  him  by  his  grantor,  who  has  intentionally  retained 
to  himself  the  privity  which  enables  a  party  to  dispute  the 
validity  of  an  apparent  lien  upon  the  premises  granted. 

We  see  no  reason  why  the  grantor  does  not  possess  the  power 
to  remove  this  disability  by  afterward  conferring  the  right 
which  by  his  prior  conveyance  he  simply  withheld  from  his 
grantee.    While  we  have  been  referred  to  no  cf^se  which  holds 
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that  the  mere  deduction  of  the  amount  of  a  mortgage  from  the 
purchase-price  on  the  sale  of  lands  imposes  upon  the  grantee 
the  duty  of  suffering  his  land  to  be  taken  in  payment  of  such 
mortgage,  yet  we  are  of  the  opinion  that  this  fact  affords  some 
evidence  of  the  intention  of  the  grantor  to  subjegtihe  property 
conveyed  to  the  payment  of  such  mortgage.  But  we  also 
think  that  such  a  fact  unaccompanied  by  an  agreement  to  pay 
the  mortgage  debt  is  merely  evidence  of  the  eidstence  of  the 
intention,  and  is  neither  controlling  nor  conclusive.  It  may 
very  well  be  inferred  that  such  deduction  was  made  for  the 
protection  of  the  vendee  against  the  questionable  incumbrance, 
in  which  case  the  mortgagee  could  derive  no  benefit  from  it 
{Berdan  v.  Sedgwick^  40  Barb.  862  ;  affirmed,  44  N.  Y.  626 ; 
Cope  V.  Wheeler ^  supra.) 

Upon  whatever  principle  the  liability  in  such  case  may  be 
predicated,  it  still  depends  altogether  upon  the  intent  of  the 
grantor  in  creating  it,  and  if  she  was  under  no  moral  or  legal 
obligation  to  pay  the  mortgage  debt  it  would  require  stronger 
evidence  than  exists  here  to  impute  such  an  intent  to  her  from 
that  fact  alone.  Certainly  it  would  require  but  slight  evidence 
to  overthrow  the  inference  to  be  drawn  from  such  a  circum- 
stance. 

The  most  reliable  evidence  of  the  intention  of  the  grantor 
in  making  such  a  transfer  of  her  property  must  be  found  in 
the  deed  by  which  the  transfer  is  made,  and  when  that  shows, 
as  it  does  in  this  case,  a  clear  intention  to  convey  the  grantor's 
entire  interest  in  the  land,  and  to  subject  it  to  the  payment 
only  of  the  sura  actually  owing  upon  the  mortgage,  it  must  be 
held  to  be  at  least  sufficient  evidence  to  support  a  finding  to 
that  effect  by  the  trial  court.  Such  a  conveyance  vests  the 
grantee  with  the  title  as  it  was  possessed  by  the  grantor,  and 
enables  her  to  dispute  the  validity  of  any  claim  against  the  land 
conveyed,  which  was  open  to  the  grantor  to  contest.  {Hartley 
V.  Ila/rrison^  supra;  Berdan  v.  Sedgwioky  supra ;  Sands  v. 
Churchy  supra.) 

We,  therefore,  think  that  the  defense  existing  against  this 
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mortgage  was  available  to  the  defendaut  IVtrs.  Bates,  and  was 
sustained  by  the  evidence. 

The  further  question  is  made  that  the  court  below  erred  in 
deducting  the  payment  of  $1,050,  made  by  Mrs.  Bates  to  the 
plaintiff,  from  the  amount  actually  owing  upon  the  mortgage, 
instead  of  applying  it  as  a  payment  of  a  yeer's  interest  thereon. 
This  point  is  founded  upon  the  claim  that  such  payment  having 
been  made  specificaljly  for  a  year's  interest  upon  the  mortgage, 
the  defendant  Bates  is,  therefore,  precluded  from  claiming  its 
benefit,  as  a  general  payment  upon  the  mortgage. 

It  having  been  found  by  the  court  below  that  the  mortgage 
in  suit  was  a  valid  incumbrance  upon  the  premises  mortgaged 
for  only  about  $4,000,  it  follows  that  at  the  time  of  this  pay- 
ment the  sum  of  $1,050  was  not  due  and  owing  thereon  for 
interest. 

The  question  is,  therefore,  presented  whether  the  defendant 
Bates  is  precluded  from  claiming  the  benefit  of  this  limited 
liability,  by  reason  of  the  payment  of  $1,050,  specifically  as  in- 
terest upon  the  mortgage  in  question.  To  authorize  the  ap- 
plication of  so  much  of  this  sum  as  is  in  excess  of  the  amount 
actually  due  for  interest,  as  a  payment  upon  the  mortgage  gen- 
erally, is  equivalent  to  holding  that  she  has  the  right  to  re- 
cover back  that  sum  by  suit  from  the  mortgagee.  It  is  not 
claimed  but  that  this  sum  was  paid  with  full  knowledge  of  all 
the  facts  attending  the  transfer  of  the  property  mortgaged, 
and  the  defenses  existing  against  the  mortgage,  nor  but  that 
the  plaintiff  claimed  that  his  mortgage  was  a  valid  lien  for  its 
full  amount  upon  the  property  therein  descJribed.  Although 
we  cannot  see  that  by  reason  of  this  payment  the  defendant 
Bates  is  estopped  from  questioning  the  validity  of  the  mort- 
gage debt,  inasmuch  as  the  plaintiff  has  not  changed  his  position 
or  been  prejudiced  thereby  (  Waring  v.  Somborn^  82  N.  Y.  604), 
or  that  it  is  affected  by  the  rules  governing  the  application  of 
payments  upon  valid  debts  of  a  distinguishable  character,  yet 
it  seems  to  us  that  this  must  be  held  to  be  a  voluntary  payment 
upon  a  disputed  claim,  and  as  such  is  not  recoverable  back  by 
the  person  making  it.     {N.    Y.  c&  77.  S,  li,  Co,  v.  Marsh,  12 
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H.  Y.  308 ;  JiiUer  v.  PhUlips  53  id.  587 ;  Flower  v.  Lance,  59 
id.  603.) 

The  disposition  of  the  defendant's  daim  to  have  the  amount 
of  the  Taylor  mortgage  applied  upon  the  mortgage  in  suit  as  a 
payment  thereon  by  way  of  i^ecoupment  was  properly  made  by 
the  General  Term  for  the  reasons  stated  in  the  opiniop  of 
Judge  EuMSET. 

The  views  above  expressed  lead  to  a  reversal  of  the  judg- 
ment, and  an  order  for  a  new  trial  with  costs  to  abide  the  event, 
unless  the  defendants  Chester  S.  and  Mary  A.  Bates  stipulate 
to  allow  judgment  to  be  entered  in  favor  of  the  plain tifi  herein, 
as  ordered  by  the  court  at  Special  Term,  modified  so  as  to  pro- 
vide for  the  recovery  of  a  princtpal  sum  of  $3,803.23,  with 
interest  thereon  at  the  rate  of  seven  per  cent  per  annum  from 
May  10,  1877,  to  May  10, 1881,  and  at  six  per  cent  thereafter ; 
and  in  case  such  stipulation  be  given,  the  judgment,  as  it  shall 
be  thus  modified,  should  be  affirmed,  without  costs  of  this 
appeal  to  either  party. 

All  concur. 

Ordered  accordingly. 


William  H.  Vosburoh,  Respondent,  v.  Thb  Lake  Shobb  ahd 
Michigan  Southebn  Railway  Company,  Appellant. 

Where  a  raUroad  corporation  parcbased  the  line  of  another  company,  of 
which  an  existing  bridge  formed  a  part,  which  bridge  at  the  time  of  the 
parchase  was  ansafe  and  dangerous  by  reason  of  defects  in  its  original 
plan  and  construction,  and  such  defects  were  obvious  to  the  eye  of  a 
skilled  inspector,  and  could  haye  been  easily  and  surely  ascertained  by 
proper  examination,  held,  that  it  was  negligence  on  the  part  of  the  cor- 
poration to  continue  its  use  without  such  an  inspection  and  a  correction 
of  the  defects  ;  that  it  was  liable  to  an  employe  upon  one  of  its  trains 
for  injuries  received  by  a  fall  of  the  bridge ;  and  this,  although  the  bridge 
had  been  in  use  for  several  years  before  the  purchase. 

Devlin  v.  Smith  (89  N.  Y.  470),  distinguished. 

li  seem9  that  the  prior  use  might  have  justified  a  continuance  of  the  use 
until  a  competent  inspection  could  reasonably  have  been  made,  bat  did 
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not  justify  a  neglect,  to  observe  and  remedy  the  defects  when  an  inspec- 
tion was  made. 

(Argaed  December  7,  1888  ;  decided  January  16, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  in  favor  of 
plaintiff,  entered  upon  an  order  made  April  8,  1882,  which 
denied  a  motion  for  a  new  trial  and  directed  judgment  on  a 
verdict. 

This  action  was  brought  to  recover  damages  for  injuries 
sustained  by  plaintiff  while  in  defendant's  employ  as  a  brake- 
man,  in  consequence  of  the  falling  of  a  bridge,  as  a  train,  upon 
which  plaintiff  was,  was  passing  over  it. 

The  material  facts  are  stated  in  the  opinion. 

James  F.  Oluoh  for  appellant.  Assuming  that  the  bridge  fell 
by  reason  of  certain  defects  inherent  in  its  original  construc- 
tion, and  not  the  result  of  use,  and  which  defects,  therefore,  ex- 
isted prior  to  the  time  at  which  it  came  into  the  defendant's 
possession,  it  was  error  on  the  part  of  the  court  to  submit  to 
the  jury  that  question  as  one,  the  affirmative  answer  to  which 
would  result  in  establishing  negligence  on  the  part  of  the  de- 
fendant {Devlin  v.  Smithy  89  N.  Y.  470, 476.)  The  request 
to  charge  "  that  if  the  defendant  employed  competent  and  trust- 
worthy agents  to  examine  and  take  charge  of  this  structure, 
who  assumed  to  do  so  during  the  time  that  it  was  the  owner 
of  or  occupied  the  bridge,  the  defendant  is  not  liable,"  should 
not  have  been  denied.  (Wood's  Master  and  Servant,  §§  346, 
348,  368 ;   Painton  v.  N.  Cent.  Ry  Co,,  83  N.  Y.  7,  12.) 

Addbert  Moot  for  respondent.  The  defendant  was  bound 
to  furnish  plaintiff  with  a  reasonably  safe  bridge  to  pass  over, 
and  failing  so  to  do,  is  liable.  (Swords  v.  Edgar,  59  N.  Y.  28 ; 
Shearman  and  Eedfield  on  Negligence,  §§  93,  95  ;  Davis  v.  C. 
r.  li.  H.  Co.,  55  Vt.  84 ;  27  Alb.  L.  J.  106.)  While  it  is  true 
the  defendant  did  not  construct  this  bridge  originally,  having 
purchased  it  of  a  company  that  built  it,  and  put  it  in  use,  it 
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should  be  held  to  the  same  rule  as  if  it  had  constructed  it ;  it 
was  the  occupant  of  the  bridge,  and  hence  primarily  liable. 
{Swords  V.  Mgary  59  N.  T.  28 ;  Hyan  v.  Wilson^  25  Alb.  L. 
J.  175.)  It  Was  a  clear  case  of  imperfect  and  inadequate 
means  and  appliances  and  imperfect  machinery.  (Lansing  v. 
JV.  T.  a  cfe  H,  B.  B.  B.  Co.,  49  K  Y.  621 ;  7Lans.  70;  Shear- 
man  and  Redfield  on  Negligence,  §  92.) 

Finch,  J.  The  plaintiff  was  a  brakeman  in  the  employ  of  the 
defendant  company,  and  was  injured  by  the  fall  of  the  bridge 
at  Ashtabula  on  the  29tii  of  December,  1876.  He  has  re- 
covered a  judgment  for  damages,  which  is  now  sought  to  be  re- 
versed, upon  the  ground  that  there  was  no  sufficient  proof  of 
negligence  to  carry  the  case  to  the  jury.  The  bridge  was  built 
of  iron,  and  spanned  a  gulf  leading  inland  from  the  lake,  and 
growing  narrower  as  it  approached  the  point  of  crossing.  It 
was  a  deck  bridge,  constructed  upon  what  is  known  as  the  Howe 
truss  plan,  frequently  applied  in  the  building  of  wooden  bridges, 
but  apparently  in  this  one  instance  alone,  made  wholly  of  iron. 
It  was  originally  constructed  in  1864,  by  the  Cleveland,  Paines- 
ville  and  Ashtabula  Railroad  Company,  a  predecessor  of  the 
present  defendant.  The  history  of  its  construction  is  not  en- 
couraging. The  superstnKJture  was  planned  by  Amasa  Stone, 
who  appears  to  have  had  a  large  experience  in  the  designing 
and  construction  of  railroad  bridges,  and  at  the  time  was  pres- 
ident  of  the  company  for  which  the  bridge  was  to  be  erected. 
Stone,  however,  merely  "  directed  the  method  of  making  the 
plans,"  "  and  the  method  of  carrying  it  out,"  •^  in  general  terms 
through  agents  and  practical  employes."  He  employed  one 
Tomlinson  "  to  make  the  design  and  draft  of  the  structure, 
and  the  specifications  and  details."  With  reference  to  his  ca- 
pacity, Stone  says  only  that  he  had  been  in  his  employ  for 
about  fifteen  years,  *^  more  or  less  in  the  erection  of  some 
bridges,"  and  that  he  regarded  him  as  competent  to  execute 
the  work  under  his.  Stone's,  "  general  directions."  But  Tom- 
linson evidently  bungled  his  work,  making  the  top  chords  too 
short,  and  planning  to  put  in  the  braces  with  their  webs  hori 
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zontal  instead  of  vertical;  errors  which  so  "annoyed"  Stone 
that  he  ^'  intimated  to  him  that  his  resignation  would  be  ac* 
cepted,  and  put-  another  man  in  charge."  Who  that  was  and 
what  may  have  been  his  capacity  we  are  not  informed.  These 
errors  had  to  be  corrected.  In  doing  it,  the  top  chords  were 
elongated  by  inserting  between  their  members  thin  plates  of 
iron,  called  shim  pieces,  held  in  their  places  merely  by  the  dead 
weight  of  the  bridge  and  the  loads  upon  it ;  the  ofBce  of  the 
top  chords  and  braces  under  them  being  mainly  to  resist  com- 
pression. When  the  position  of  the  braces  was  altered,  a  few 
more  were  added,  and  this  change  compelled  the  chipping 
away  of  the  lugs  on  the  angle  blocks  in  order  to  give  the  braces 
a  fair  bearing,  and  then  some  of.  them,  crowded  by  the  ver- 
tical rods,  did  not  rest  fully  upon  the  augle  blocks.  The  iron 
work  for  the  bridge  was  done  by  Oongdon,  whose  principal 
business  appeara  to  have  been  the  construction  and  repair  of 
locomotives,  and  who  held  the  position  of  master  mechanic. 

The  superstructure  was  put  together  and  erected  by  one 
Rogers,  who  was  a  carpenter.  The  result  which  followed  was 
not  surprising.  The  bridge  was  put  in  its  place  and  its  mem- 
bers united  by  the  aid  of  bents  built  up  from  the  ground  below, 
and  when  the  blocks  upon  them  were  removed,  the  bridge 
sagged  below  a  horizontal  line.  That  occurred  twice.  The 
difficulty  was  sought  to  be  remedied  the  first  time  by  the 
lengthening  of  the  top  chords,  which  proved  ineffectual,  and 
the  second  time  by  the  change  in  the  braces.  After  that  the 
top  chords  seem  to  have  preserved  their  camber  of  two  and 
one-half  inches,  and  the  bridge  went  into  use,  at  first  with  a 
single  track  and  later  with  a  double  track,  and  stood  for  about 
ten  years,  until  its  fall  in  1876. 

Upon  all  these  questions  of  original  plan  and  construction 
experts  were  examined.  Their  opinions  differed,  as  is  very 
common  in  such  cases.  But  upon  two  things  they  agreed. 
Nobody  disputed  the  mechanical  axiom  that  the  strength  of  a 
bridge  is  that  of  its  weakest  part,  nor  the  rule  of  prudence 
that  its  factor  of  safety  should  have  been  five,  when  in  truth 
it  was  only  about  three  ;  that  is,  the  bridge  should  have  been 
SicjKELs  —  Vol.  XLIX.        48 
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five  times  as  strong  as  its  breaking  weight  under  expected  loads, 
but  was  only  of  about  three  times  that  strength.  As  to  other 
alleged  defects — in  the  yoking  of  the  main  braces,  so  that  each 
I  beam  acted  independently  instead  of  solidly  as  one ;  in  the 
insufficiency  of  the  lateral  bracing ;  and  the  alleged  movement 
or  change  of  position  of  the  braces  upon  the  anchor-blocks  — 
there  was  mndi  difference  of  opinion  and  considerable  contra- 
diction in  the  evidence. 

Enough  has  been  said  to  indicate  the  questions  of  fact  exist- 
ing in  the  case,  unless  it  be  true  that  the  defendant  company 
was  not  responsible  for  any  of  the  alleged  defects  because  it 
acquired  the  bridge  by  purchase,  as  a  completed  and  to  some 
extent  as  a  tested  structure.  In  other  words,  the  contention  is, 
that  a  railroad  company  acquiring  by  purchase  an  additional 
line  already  built  and  in  operation,  of  which  an  existing  bridge 
forms  a  part,  owes  no  obligation  to  its  employes  running  trains 
over  such  bridge,  except  to  keep  it  as  good  as  when  it  was 
bought,  and  has  a  right  without  negligence  to  assume  the 
sufficiency  of  its  original  plan  and  construction.  The  case 
relied  upon  for  this  doctrine  is  Devlin  v.  Smith  (89  N.  T.  470 ; 
42  Am.  Rep.  311),  but  it  has  no  application  for  two  reasons. 
Smith,  having  no  knowledge  of  scaffold-building,  employed  a 
builder  known  to  him  to  be  skillful  and  experienced,  and  owed 
to  no  one  a  duty  of  inspection,  the  proper  performance  of  which 
would  have  disclosed  the  defect.  The  defendant  here  bought  the 
bridge  of  another  railroad  company,  and  without  any  selection  or 
choice  of  the  builder.  If  Smith  had  found  the  scaffold  already 
built  and  in  the  ownership  of  a  person  not  an  expert  or  scaffold- 
builder,  and  had  bought  it  of  such  third  person  without  know- 
ing who  designed  it,  or  the  plan  and  manner  of  its  construction, 
and  without  inspection  had  sent  his  men  upon  it,  a  very  differ- 
ent question  would  have  been  presented.  And  if  the  scaffold 
instead  of  a  temporary  had  been  a  permanent  structure,  in- 
tended for  continuous  use  through  the  years,  and  imposing  upon 
Smith  the  duty  of  an  inspection  by  skiUf  ul  and  competent  agents, 
whose  proper  performance  of  that  duty  would  have  disclosed 
defects  of  construction  which  made  it  dangerous  and  unsafe, 
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again  a  different  question  would  have  been  presented.  Assum< 
ing  as  we  must  what  the  jury  could  have  found  from  the  evi- 
dence, that  th^  bridge  when  purchased  was  unsafe  and  dangerous 
by  reason  of  defects  in  its  original  plan  and  construction,  and 
which  defects  were  obvious  to  the  eye  of  a  skilled  inspector, 
and  easily  and  surely  ascertainable  by  a  structural  analysis 
determining  its  factor  of  safety,  it  was  negligence  on  the  part 
of  the  defendant  to  continue  its  use  in  the  face  of  such  obvious 
defects  without  ascertaining  their  effect  upon  its  strength  and 
capacity.  The  purchasing  company  either  knew  or  did  not 
know  the  facts  relating  to  its  original  construction.  It  is 
probable  that  they  knew  them.  Their  chief  engineer,  Collins, 
whose  duty  it  was  to  inspect  this  bridge,  and  who  did  so,  was 
the  engineer  of  the  constructing  company.  He  built  the  abut- 
ments of  this  very  bridge,  and  in  all  probability  knew  that  the 
general  plan  was  dictated  by  a  man  busy  about  every  thing  else ; 
that  its  draftsman  and  actual  designer  made  mistakes  and  was 
discharged  because  of  them ;  that  the  man  who  put  it  up  was 
a  carpenter  without  experience  in  iron  bridges ;  and  that  the 
structure  was  altered  and  modified  twice  before  it  would  bear 
its  own  weight.  If  the  defendant  company  through  its  chief 
engineer  knew  this,  it  knew  enough  to  be  guilty  of  negligence, 
if  it  relied  upon  such  a  plan  and  construction  without  further 
investigation,  and  in  sole  reliance  upon  the  fact  that  it  had  not 
yet  fallen.  But  if  the  company  did  not  know  it,  if  it  bought 
the  bridge  in  ignorance  of  who  built  it,  and  the  character  and 
safety  of  its  plan,  and  used  and  inspected  it  without  even 
knowing  or  ascertaining  its  factor  of  safety,  or  the  prudence  of 
its  design,  althongh  warned  by  the  presence  of  obvious  defects, 
they  simply  shut  their  eyes  and  took  the  risk  on  the  sole  faith 
of  its  previous  use.  Collins  is  said  to  have  been  a  competent 
man.  Tear  after  year  he  examined  this  bridge,  but  always 
on  the  assumption  that  his  sole  duty  was  to  see  that  every 
thing  was  in  place  and  that  no  signs  of  weakness  were 
developed  by  the  test  of  passing  trains,  and  never  once  to  ascer- 
tain the  safety  of  its  plan  and  design.  The  defects  pointed  but 
by  the  evidence  were  almost  all  obvious  to  the  eye  of  a  com- 
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petent  examiner.  A  structural  analysis,  easily  made  by  such  an 
Qxaminer,  would  have  shown  that  instead  of  a  factor  of  safety  of 
six  times  its  breaking  weight,  as  Stone  says  he  intended,  it  liad 
but  half  that  strength  and  was  far  below  the  ordinary  standard 
of  safety. 

The  learned  counsel  for  the  appellant  insists  that  the  defend- 
ant did  employ  suitable  and  competent  persons  to  inspect  the 
bridge,  who  did  make  the  usual  and  customary  examinations, 
and  that  there  is  no  dispute  about  that  in  the  evidence.  But 
it  is  plain  that  the  inspection  described  in  the  proofs  as  custom- 
ary is  that  made  by  a  company  which  has  built  its  own  bridges. 
In  such  case  it  already  knows  the  plan  and  mode  of  construc- 
tion, and  is  already  responsible  for  the  lack  of  reasonable  care 
in  either  the  design  or  its  execution.  The  subsequent  inspec- 
tion is  directed  only  to  its  perfect  repair,  and  to  indications  of 
weakness.  But  where  the  company  does  not  know  either  tlie 
safety  of  the  plan  or  the  prudence  of  the  construction  because 
it  has  purchased  it  completed,  and  in  use,  and  knows  nothing 
of  the  skill  or  want  of  skill  of  the  builder,  an  inspection  which 
takes  no  heed  of  that  inquiry  when  defects  are  obvious,  and 
lack  of  safety  is  indicated  and  may  be  easily  ascertained,  is  not 
sufficient.  The  employer  must  exercise  reasonable  care  in  fur- 
nishing the  servant  with  the  means  and  implements  of  his 
service.  That  the  master  does  not  do  when  he  buys  an  imsafe 
and  defective  bridge,  whose  obvious  deficiencies  give  warning 
of  possible  danger,  and  sends  his  servants  upon  it  without  in- 
quiry as  to  the  skill  of  its  construction  or  safety  of  its  design. 
The  servant  is  entitled  to  that  care  whether  the  master  builds 
.  the  bridge  or  buys  it.  The  risk  and  the  injury  are  the  same 
in  either  case.  Of  course  the  test  of  actual,  previous  use  goes 
for  something.  It  might  justify  a  continuance  of  that  use 
until  a  competent  inspection  could  reasonably  be  made,  but 
would  not  justify  a  neglect  when  it  was  made  to  observe  and 
remedy  obvious  defects  and  elements  of  danger,  because  exist- 
ing in  the  original  plan,  and  an  omission  to  learn  by  a  well-un- 
derstood process  whether  in  view  of  its  apparent  defects  it  had 
the  ordinary  surplus  of  strength.     Upon  railroad  bridges,  every 
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day  and  almoat  every  hour,  the  lives  of  passengers  and  of  em- 
ployes are  trusted.  It  is  not  requiring  too  much  to  insist  that, 
whether  built  or  purchased,  the  company  shall  take  reasonable 
care  to  know  or  ascertain  the  safety  of  their  design  and  construc- 
tion, and  shall  be  charged  with  knowledge  of  defects  which  a 
competent  examination  would  have  disclosed. 

It  is  apparent,  therefore,  that  in  this  case  there  were  ques- 
tions of  fact  for  a  jury.  Whether  the  bridge  was  in  truth 
defective  in  particulars,  not  latent  or  undiscoverable,  bnt  open 
and  obvious  to  the  eye  of  a  skilled  and  faithful  inspector ;  and 
whether  that  inspector  did  make  such  an  examination  as  reason- 
able care  required  and  the  company  should  have  exacted  in  the 
exercise  of  such  care  under  the  existing  circumstances,  and  in 
view  of  such  obvious  and  apparent  defects,  were  questions  of 
fact  in  the  case,  and  properly  submitted  to  the  jury. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Andrews,  J.,  who  took  no  part. 

Judgment  affirmed. 


Cotton  W.  Bsan,  Eespondent, v.  tiAUBBNT  J.  Tonnelb,  Appel-    \nt  flu 

Jant.  ly  744I 

Where  an  action  was  broaght  against  tfie  maker,  upon  a  promissory  note     |?^  *^ 
more  than  twenty  years  after  the  same  feU  due,  hdd,  that  although  the 
statute  of  limitation  was  not  a  bar  because  of  non-residence  of  defend- 
ant, yet  that  the  lapse  of  time  raised  a  presumption  of  payment. 

It  appeared  that  defendant  executed  the  note  for  the  accommodation  of  the 
payee,  who  indorsed  the  same  to  plaintifif ;  that  said  payee  was  dead,  but 
that  for  a  period  of  seventeen  years  after  the  note  fell  due  he  was  within 
the  jurisdiction  of  the  court.  Defendant  then  offered  to  show  that  plaint- 
iff  was  in  indigent  circumstances  during  this  period  ;  this  was  objected 
to  and  excluded.  Held  error ;  that  the  evidence  was  proper  as  tending 
to  fortify  the  presumption  of  payment  or  satisfaction. 

Also  held,  that  the  error  was  not  cured,  or  the  objection  waived,  by  the 
rejection,  upon  defendant's  objection,  of  evidence  offered  by  plaintiff,  tend- 
ing to  explain  the  delay  in  bringing  suit. 

(Argued  December  7, 1883  :  decided  January  15, 1884.) 
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Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  April  6, 1882, 
which  affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
decision  of  the  court  on  trial  without  a  jury. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

C.  W.  Pleasants  for  appellant.  The  burden  of  proof  is  upon 
the  plaintiff  to  show  that  the  note  in  controversy  has.  not  been 
paid,  as  payment  may  be  presumed  from  lapse  of  time.  {Flag 
V.  Hudejiy  1  Bradf.  195;  Jackson  v.  Saekett^  7  Wend.  94; 
JBarr  v.  Williams,  6  Pick.  187 ;  Oswald  v.  Zugh,  I T.  R.  271 ; 
3  Starkie  on  Ev.  823 ;  Cooper  v.  Turner,  2  Sterk.  497 ;  Cent. 
B'k  of  Troy  v.  Haydon,  48  N.  Y.  260  ;  Lyon  v.  OdeU,  65  id. 
28 ;  Angell  on  Limitations,  10,  80,  96.)  The  circumstances 
of  the  debtor  and  creditor  are  evidence  to  increase  or  rebut 
the  presumption  so  created.  {Ross  v.  Darhy,  4  Munf.  428 ; 
Graiham  v.  Canaan^  38  N.  II.  268-270.)  The  fact  that  defend- 
ant was  of  sufficient  pecuniary  ability  to  pay  its  obligations  raises 
a  presumption  that  the  note  has  been  paid.  {Miller  v.  SmiiKs 
E£rs,  16  Wend.  425 ;  Oamer  v.  Sandford,  2  Sandf.  440.) 
Waiting  until  the  death  of  Deegan  before  suits  brought  in- 
creases the  presumption.  (Wharton  on  Evidence,  §  1363.) 
Twenty  years  neglect  of  collection  is  a  sufficient  period  to 
ground  the  presumption  of  payment  of  a  bond.  {Rogers  v. 
Jaddj  5  Vt.  236.)  The  residence  in  New  Jersey  does  not 
rebut  the  presumption.  {Keline  v.  Kdine,  20  Penn.  St.  503.) 
As  under  the  Revised  Statutes,  and  the  Code  of  Civil  Procedure, 
§  376,  judgments  are  conclusively  presumed  to  be  paid*  after 
twenty  years,  therefore  a  fortiori  of  the  note  in  suit  is  con- 
clusively presumed  to  have  been  paid.  {Ross  v.  Darby,  4 
Munf.  423  ;  MaUoy  v.  VanderMlt,  4  Abb.  N.  C.  127.)  When 
the  statements  of  a  witness  are  grossly  improbable,  or  he  has 
an  interest  in  the  question  at  issue,  courts  and  juries  are  not 
bound  to  blindly  accept  the  statements  of  such  witness,  but 
may  exercise  their  judgment.  {Elwood  v.  W,  XT.  Tel,  Co,,  45 
N.  Y.  549.) 
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Nathaniel  C,  Moak  for  respondent.  The  making  and  delivery 
of  the  note  to  the  payee  being  admitted  by  the  answer,  tlie  * 
production  of  the  note  on  the  trial  by  the  plaintiff,  with  proof 
of  indorsement  by  the  payee,  was  prima  fade  evidence  that 
the  plaintiff  became  the  owner  of  the  note  before  maturity, 
for  value,  in  good  faith.  {Collins  v.  Gilbert^  94  U.  8.  753  ; 
Bedell  v.  CarU,  33  N,  Y.  581 ;  Barlavo  v.  Meyers,  U  id.  46  ; 
M.  cfe  T.  Rh  V.  Crow,  66  id.  87.)  A  valuable  consideration 
for  an  itidorsement  is  presumed.  (^Riddle  v.  MandevilUy  5 
Granch,  322.)  In  the  absence  of  any  restriction  as  to  the  use 
of  accommodation  paper,  the  person  to  whom  it  is  given,  by  way 
of  accommodation,  may  make  any  legitimate  use  of  it  he  pleases. 
{Bager  v.  WbrraU,  69  N.  Y.  371 ;  M.  di  T.  B'kv.  Crow,  60 
id.  85,  87 ;  Rose  v.  Bedell,  5  Duer,  462 ;  Cdlins  v.  Gilbert, 
94  U.  S.  753.)  If  defendant,  after  giving  evidence  that  the 
note  was  made  by  him  for  the  accommodation  of  Deegan,  desired 
to  raise  the  point  that  plaintiff  must  prove  payment  of  a  con- 
sideration to  Deegan  before  he  was  entitled  to  recover,  he 
should  have  done  so  at  the  close  of  the  evidence.  {Osgood  v.. 
To(^  60  N.  Y.  475 ;  MoKeon  v.  Zee,  51  id.  300 ;  Tract/  v. 
AUmyer,  46  id.  598,  600 ;  Spoon&r  v.  Keder,  51  id.  562 ; 
Thayer  v.  March,  75  id.  342.)  Defendant  having  resided  in 
New  Jersey  until  1876,  and  the  action  having  been  begun  prior 
to  April,  lb81,  the  statute  of  limitations  was  not  a  bar.  (Old 
Oode,  §§  91,  100 ;  Code  of  Civil  Procedure,  §§  382,  401.)  The 
fact  of  his  being  in  New  York  occasionally,  or  even  frequently 
on  business,  did  not  cause  the  statute  to  run.  {Murray  v. 
Fisher,  6  Lans.  9S  ;  Bennett  v.  Cook,  43  N.  Y.  537 ;  Rock^ 
wood  V.  Whiting,  118  Mass.  337 ;  Bdl  v.  Lampley,  57  N.  H. 
170-1.)  Although  payment  may  in  some  cases  be  presumed 
from  a  long  lapse  of  time,  where  the  creditor  gives  no  evidence 
to  rebut  the  presumption  or  explain  the  delay,  yet  it  has  never 
been  held  that  mere  lapse  of  time  paid  a  debt.  {Johnson  v. 
A.  (&  S.  R.  R.  Co.,  54  N.  Y.  424,  426,  427 ;  Bean  v.  Hewitt, 
5  Wend.  257 ;  Pinkerton  v.  BaHey,  8  id.  600 ;  SovM&n  v. 
Van  Rensselaer,  9  id.  293  ;  Sands  v.  Gdston,  15  Johns.  511 ; 
Bell  V.  Morrison^  1  Peters,  351.)  The  declarations  of  Deegan 
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to  the  defendant,  in  the  absence  of  plaintiff,  were  properly  ex- 
cluded.    {Page  v.  Cagwiny  7  Hill,  361.) 

Andrews,  J.  This  action  was  commenced  October  18, 1880, 
upon  a  note  dated  May  12,  1859,  for  $650,  payable  six  months 
after  date,  made  by  the  defendant,  payable  to  the  order  of  one 
Timothy  Deegan,  who  died  in  1876.  It  was  indorsed  by  the 
payee  in  blank,  and  the  plaintiff  claims  to  recover  as  indorsee. 
The  note  was  made  in  Jersey  City,  where  both  the  maker  and 
payee  resided  when  it  was  made,  the  plaintiff  then  and  ever 
since  being  a  resident  of  New  York.  The  payee,  Deegan, 
removed  to  the  city  of  New  York  in  or  about  the  year  1860, 
and  subsequently  resided  there  till  his  death.  The  defendant 
continued  to  reside  in  Jersey  City  until  the  year  1 876,  when 
he  also  removed  to  the  city  of  New  York.  The  defendant 
testified  that  he  made  the  note  for  the  accommodation  of  the 
payee,  and  this  evidence  was  not  controverted.  It  does  not 
appear  upon  what  consideration  the  plaintiff  received  it.  He 
was  a  witness  on  the  trial,  but  reposed  upon  the  presumption 
arising  from  the  possession  of  the  note  that  he  was  a  holder 
for  value.  A  declaration  of  Deegan,  made  in  1869,  was  proved 
without  objection,  to  the  effect  that  the  plaintiff  had  trusted 
him,  and  now  that  he  was  hard  up,  he  (Deegan)  would  trust  him 
with  a  note.     What  note  he  referred  to,  does  not  appear. 

The  defendant  in  his  answer  set  up  the  statute  of  limitations, 
and  also  the  defense  of  payment.  The  answer  of  the  statute 
was  not  available  for  the  reason  that  the  defendant  was  a  non- 
resident of  the  State  from  the  date  of  the  note  until  1876, 
and  the  action  was  commenced  within  six  years  after  that  time. 

The  defendant  to  maintain  the  defense  of  payment,  re- 
lied upon  the  lapse  of  time  between  the  making  of  the  note 
and  the  commencement  of  the  action,  and  offered  certain  evi- 
deuce  bearing  upon  the  issue,  which  will  be  hereafter  referred 
to.  It  was  a  rule  of  the  common  law  that  the  payment  of  a 
bond  or  other  specialty,  would  be  presumed  after  the  lapse  of 
twenty  years  from  the  time  it  became  due,  in  the  absence  of 
evidence  explaining  the  delay,  although  there  was  no  statute 
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bar.  The  rule  is  said  to  have  begun  in  courts  of  equity  (16 
Vin.  Abr.,  Length  of  Time,  pi.  5,  6),  but  from  an  early  time  it 
has  been  recognized  by  courts  of  law.  {Anon.y  6  Mod.  22 ; 
Oswald  V.  Legh,  1  T,  E.  270.)  In  this  State  it  was  frequently 
applied  prior  to  any  statute  provision  on  the  subject,  and  in 
connection  with  other  circumstances  the  presumption  was 
allowed  to  prevail  within  the  period  of  twenty  years.  {Clark 
V.  JSqphinSj  7  Johns,  556 ;  Jackson  v.  Prattj  10  id.  381 ; 
Flagg  v.  Rvden^  1  Bradf .  192,  and  cases  cited.)  In  respect  to 
simple  contracts  the  same  presumption  has  been  applied  after  the 
lapse  of  twenty  years.  Lord  Holt  in  6  Mod.  22,  which  appears 
to  have  been  an  action  on  a  bond,  speaking  of  the  presumption 
in  that  case  said,  "  a  fortiori  upon  a  note,  if  it  be  any  con- 
siderable sum."  In  Duffidd  v.  Creed  (5  Esp.  52),  which  was 
an  action  bronght  in  1803,  upon  a  note  made  in  1782,  Lord 
Ellenbobouoh  said,  "  If  this  had  been  a  bond,  twenty  years 
would  have  raised  a  presumption  of  payment  in  which  case  he 
would  have  left  the  presumption  to  the  jury,  and  he  thought, 
as  this  note  was  unaccounted  for,  the  same  rule  of  presumption 
ought  to  apply."  The  presumption  has  been  applied  to  simple 
contracts  in  several  cases  in  this  country.  {Perkins  v.  Kent^  1 
Boot,  312;  Daggett  v.  TalZmam,^  8  Conn.  168;  Wells  y.  Wash- 
ingtorCs  AdrrCr,  6  Munf.,532 ;  Bass  v.  Bass^  8  Pick.  187.)  In 
JacksonY.  Sackett  (7  Wend.  94),  many  of  the  cases  on  the  pre- 
sumption arising  from  lapse  of  time  were  referred  to,  and  it 
was  held  that  the  presumption  was  one  of  fact  and  not  of  law, 
and  that  it  was  for  the  jury  to  draw  the  conclusion  upon  all  the 
facts  and  drcnmstances  of  the  case. 

We  have  referred  to  the  cases  upon  this  subject,  with  a  view 
to  the  alleged  errors  of  the  trial  court  in  rejecting  evidence 
offered  by  the  defendant  to  show  the  poverty  of  the  plaintiff 
during  the  time  of  the  running  of  the  note.  We  think  this 
evidence  was  improperly  excluded.  The  case  is  one  in  which 
the  greatest  liberality  consistent  with  the  rules  of  evidence 
should  have  been  indulged  in  the  proof  of  circumstances  rele- 
vant to  the  question  of  payment.  The  demand  is  stale.  The 
SicKELs  —  Vol.  XLIX.        59 
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claim  is  to  recover  upon  a  note  more  than  t went j-one  years  past 
due,  brought  after  the  death  of  the  only  party  by  whom  (as  may 
be  supposed)  the  defendant  would  have  been  able  to  show  pay- 
ment, if  the  note  had  in  fact  been  paid,  and  who  for  a  period  of 
seventeen  years  after  the  note  became  due,  was  within  the  juris- 
diction of  the  court,  but  against  whom  no  proceedings  were 
taken.  The  presumption  of  payment  from  agreat  lapse  of  time  is 
founded  upon  the  rational  ground  that  a  person  naturally  desires 
to  possess  and  enjoy  his  own,  and  that  an  unexplained  neglect 
to  enforce  an  alleged  right,  for  a  long  period,  casts  suspicion 
upon  the  existence  of  the  right  itself.  This  presumption  may 
be  fortified  or  rebutted  by  circumstances.  The  fact  that  a  plaint- 
iff during  the  period  when  he  might  have  enforced  his  demand 
by  suit,  if  he  had  one,  was  in  indigent  circumstances  and  needed 
the  use  of  his  means,  is  we  think,  a  circumstance  tending  to 
fortify  the  presumption  that  the  demand  has  been  paid  or 
otherwise  satisfied  (See  Wharton  on  Ev.,  §  1363  ;  Hoss  v. 
Darhyy  4  Munf .  428 ;  Miller  v.  Smith's  J^s.,  16  Wend.  425 ; 
WaddeU  v.  Mmendorf^  10  N.  T.  170).  In  this  case  it  is  said 
that  tliere  are  circumstances  rebutting  any  presumption  of  pay- 
ment.  But  we  are  dealing  with  exceptions  to  the  rejection  of 
proof  offered  on  the  part  of  the  defendant,  which  was  relevant 
to  the  issue,  and  which  should  have  been  admitted  and  consid- 
ered in  connection  with  other  circumstances  in  determining  the 
issue  of  payment.  The  fact  that  evidence  explaining  the  delay 
of  the  plaintiff  was  rejected  upon  the  objection  of  the  defend- 
ant, does  not  cure  the  error  complained  of.  The  defendant's 
evidence  to  fortify  the  presumption  of  payment  having  been 
rejected,  his  exception  was  not  waived  by  objecting  to  evidence 
of  circumstances  to  rebut  the  presumption,  subsequently  offered 
on  the  other  side. 

We  think  the  judgment  should  be  reversed  and  a  new  trial 
ordered. 

All  concur. 

Judgment  revereed. 
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Pascal  P.  Pbatt  et  al,  Respondents,  v.  William  A.  Stevens     \^ 
et  al.,  Appellants. 

The  proyiflion  of  the  act  in  relation  to  assignments  for  the  benefit  of  cred- 
itors (Sabd.  8,  §  8,  chap.  466,  Laws  of  1877),  requiring  that  the  inventorj 
of  a  debtor  making  an  assignment  sliall  state  the  sam  owing  to  each  cred- 
itor "  with  the  true  cause  and  consideration  therefor  "  does  not  require, 
where  the  indebtedness  consists  of  promissory  notes,  that  the  inventory 
should  state  what  they  were  given  for.  A  statement,  as  to  each  note,  of 
its  date,  time  of  payment,  payee,  to  whom  belonging,  and  the  amount  due 
thereon  is  sufiBcient.. 

MThere  an  assignor  has  knowledge  that  a  security  which  has  been  given  by 
hitjd  to  a  creditor,  for  instance  a  chattel  mortgage,  is  fraudulent  and  void 
as  to  creditors,  he  is  not  bound  to  state  the  same  in  his  inventory  by  the 
provision  of  said  statute  (Subd.  8,  §  8),  requiring  the  inventory  to  con- 
tain "  a  full  statement  of  any  existing  security  for  the  payment"  of  a 
debt  owing  by  the  assignor ;  the  provision  applies  simply  to  valid  se- 
curities. 

Where  an  affidavit  of  the  assignor  to  the  inventory,  after  stating  as  re- 
quired by  the  statute  (Subd.  5,  §  3,  supra,  as  amended  by  §  1,  chap.  818, 
Laws  of  1878),  that  the  same  was  *'  in  all  respects  just  and  true,"  added 
**  to  deponent's  best  knowledge,  information  and  belief,"  held,  that 
there  was  a  substantial  compliance  with  the  statute;  that  it  was  not 
essential  that  the  matter  sworn  to  should  be  wholly  within  the  actual 
knowledge  of  the  debtor ;  and  that  the  added  words  did  not  modify  or 
detract  from  those  preceding  them. 

When  the  county  judge  is  absent  from  the  county  a  delivery  of  the  inven- 
tory to  his  clerk,  at  the  office  of  the  county  judge,  is  a  substantial  com- 
pliance with  the  provision  of  said  act  (§  8),  requiring  such  inventory 
to  be  delivered  to  the  county  judge  of  the  county  where  the  assignment 
is  recorded. 

So,  also,  a  delivery  of  the  inventory  to  the  county  judge  of  an  adjoining 
county,  who  at  the  time  is  holding  court  in  the  county,  is  sufficient,  as 
under  the  act  of  1877  (Chap.  11,  Laws  of  1877)  such  county  jadge  is 
clothed  with  all  of  the  powers,  and  may  perform  all  of  the  duties  of  the 
county  judge  of  the  county. 

Afl  to  whether  the  provision  of  said  General  Assignment  Act  (§  8,  subd.  5), 
declaring  that,  in  case  of  failure  to  file  an  inventory  as  prescribed,  the  as- 
signment will  be  void,  was  to  be  considered  as  a  penalty ;  and  as  to 
whether  the  amendatory  provision  of  the  act  of  1878  (Chap.  818,  Laws  of 
1878),  declaring  that  the  failure  to  file  the  inventory  as  required  shall 
not  invalidate  the  assignment,  and  conferring  upon  the  county  judge 
the  power  to  order  an  inventory  to  be  amended  or  corrected,  is  to  be 
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oonsidered  as  a  repeal  of  the  penalty,  and  bo  as  taking  away  all  right  to 
have  an  assignment  executed  before  the  passage  of  the  amendatory  act 
declared  void  becaase  of  failure  to  file  the  inventoiy,  quGsre, 
Pratt  V.  StevenB  (36  Hun.  229),  reversed. 

(Argued  December  10, 1883 ;  decided  January  15,  1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  made  December  30, 
1881,  which  reversed  a  judgment  in  favor  of  defendants,  entered 
upon  the  report  of  a  referee.     (Reported  below,  26  Hun,  229.) 

The  natare  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

SarmLei  Hcmd  for  appellants.  The  penalty  fixed  by  the 
statute  does  not  attach  if  an  inventory  is  made  and  filed  within 
thirty  days  by  the  debtor.  (Laws  1877,  chap.  466,  §  3 ;  1  Abb. 
N.  0.  43,  44.)  The  delivery  of  the  inventory  to  the  clerk  of 
the  county  judge  and  the  filing  by  him  was  a  sufficient  compli- 
ance with  the  statute.  (Laws  1878,  chap.  11.)  The  act  of 
1878  (Chap.  11)  is  not  imconstitutional.  (Const,  art.  6,  §§  15, 
16.)  The  penalty  imposed  by  the  act  of  1877  has  been  repealed 
by  the  act  of  1878.  (Laws  1878,  chap.  318 ;  Hoppock  v.  Stone^ 
49  Barb.  524;  Butler  v.  Palmer,  1  Hill,  324;  Curtis  v. 
Zeavitt,  15  N.  T.  9,  152,  153 ;  People  v.  Lvomgaton,  6  Wend. 
626,  530.) 

John  O.  MUhv/m  for  respondents.  The  affidavit  of  verifi- 
cation is  defective  in  that  it  is  not  sworn  to  positively. 
{Lamibert  v.  People^  76  N.  T.  220.)  None  of  the  require- 
ments of  the  statute,  as  to  the  contents  or  verification  of  the 
inventory,  can  be  taken  as  merely  directory  or  immaterial. 
{Merritt  v.  Village  of  Port  Chester,  71  N.  T.  309 ;  Thompson 
V.  White,  4  S.  &  K.  135 ;  Rardman  v.  Bowen,  39  N.  T.  196 ; 
Jvliam^d  v.  Rathboiie,  id.  369 ;  In  re  Leahy,  8  Daly,  124 ; 
Produce  B'Jc  v.  Morton,  67  K  Y.  199.)  .  The  judge  of  Gene- 
see county  could  not  constitutionally  perform  any  duties  of 
the  judge  of  Livingston  county,  except  preside  at  courts  there. 
(Const.,  art.  6,  §  15 ;  id.,  art.  10,  §  2.) 
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MiLLEB,  J.  This  action  was  in  the  nature  of  a  creditor's 
bill  to  set  aside  a  general  assignment,  made  January  12,  1878, 
by  the  defendants  Stevens  and  Shepard,  to  Kidder  M.  Scott, 
also  a  defendant,  for  the  benefit  of  creditors.  The  principal 
ground  urged  against  the  validity  of  the  assignment  is,  that 
no  inventory  was  made  or  filed  in  accordance  with  the  provisions 
of  the  statute  regulating  general  assignments  (Chap.  466,  Laws 
of  1877).  Section  3,  subdivision  5,  of  the  statute  in  question, 
declares  that  in  case  an  inventory  is  not  made  and  filed  within 
thirty  days,  by  the  debtor  or  the  assignee,  the  assignment  is 
void.  It  is  claimed  that  the  inventory,  made  and  filed  by  the 
assignors,  did  not  comply  with  the  provisions  of  the  statute 
in  several  particulars,  and  for  these  reasons  the  assignment  was 
rendered  invalid  and  void.  The  first  objection  insisted  upon 
is  that  the  inventory,  failed  to  state  the  true  cause  and  con- 
sideration of  the  debts  owing  by  the  assignors,  as  required  by 
the  third  subdivision  of  the  third  section  of  the  act  cited. 
The  inventory  contains  a  statement  of  several  promissory  notes 
of  the  assignors,  with  their  dates,  time  of  payment,  to  whom 
payable  and  to  whom  belonging,  and  the  amount  due  on  the 
same.  This  statement  shows  an  indebtedness  of  the  assignors 
to  the  amount  stated,  which  is  evidenced  by  the  notes  given. 
These  notes  of  themselves  imply  a  cause  and  consideration  for 
the  indebtedness,  and  it  would  not  seem  to  be  necessary  to 
state  in  the  inventory  what  they  were  given  for.  The  object 
of  the  provision  evidently  was  to  give  information  to  the 
creditors  in  reference  to  the  indebtedness  of  the  assignors,  and 
this  would  appear  to  be  answered  by  a  statement  that  they 
owed  certain  notes  which  were  specifically  described.  Whether 
these  notes  were  given  for  moneys  loaned,  or  any  other  pur- 
pose, is  not  material  in  order  to  show  a  consideration,  as  the 
notes  themselves,  on  their  face,  import  and  show  that  fact  and 
the  cause  of-  the  indebtedness.  It  follows,  therefore,  that  the 
objection  we  have  considered  is  not  well  founded. 

It  is  further  objected  that  no  mention  was  made  in  the  inven- 
tory of  certain  chattel  mortgages,  executed  by  the  assignors,  to 
Franklin  Stevens  and  Cornelius  Shepard,  which  were  given  to 
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aeciire  certain  debts  set  forth  in  the  inventory  ;  and  also  that  the 
inventory  was  defective  in  not  stating  the  existing  securities 
for  the  payment  of  said  debts,  as  required  by  the  third  sub- 
division of  the  third  section  of  the  statute,  and  it  is  insisted 
that  this  omission  was  intentional.  It  appears  that  the  mort- 
gagees took  the  mortgages  from  the  files  and  surrendered  them 
to  the  assignees,  stating  that  they  would  make  no  claim  under 
them.  The  mortgages  were  clearly  void  as  against  creditors, 
and  the  presumption  is  that  this  was  known  to  the  debtors. 
Such  being  the  case  it  cannot  be  said  that  they  constituted  a 
valid  security  for  the  payment  of  a  debt  owing  by  the 
assignors,  or  that  they  were  an  incumbrance  upon  the  property 
inventoried,  and  it  was,  therefore,  unnecessary  to  state  the  same. 
Nor,  can  it  be  claimed,  under  these  circumstances,  that  the 
omission  to  mention  the  chattel  mortgages  was  intentional 
Fraud  is  never  presumed,  but  must  be  established  by  compe- 
tent evidence ;  and  where  an  assignor  has  knowledge  that 
securities  which  have  been  given  are,  in  law,  fraudulent  and 
void,  he  is  not  bound  to  state  the  same  in  the  inventory.  It  is 
no  answer  to  this  view  to  say  that  it  is  sufficient  that  they  were 
good  between  the  parties,  for  if  they  were  otherwise  fraudulent 
and  void,  they  were  not  such  valid  securities  as  the  statute 
required  should  be  stated.  The  delay  of  the  mortgagees  in 
making  a  disclaimer  of  any  intention  to  insist  upon  the 
validity  of  the  mortgages  does  not  aflfect  the  act  of  the 
assignors  in  omitting  the  same  from  the  inventory,  if,  in  fiwt 
and  in  law,  they  were  fraudulent  and  void  as  against  creditors, 
for  in  that  contingency  they  were  of  no  avail  whatever.  And 
it  cannot  be  claimed  that  by  the  omission  the  assignors  did  not 
furnish  in  the  inventory  the  actual  state  of  affairs  in  this  respect 
as  they  existed  at  the  time  of  the  assignment.  It  may  also  be 
remarked  tliat  there  was  no  finding  of  the  referee,  or  request 
to  find,  that  the  omission  was  intentional.  And  it  is  by  no 
means  clear  that  the  point  urged  is  presented  by  the  record  upon 
this  appeal. 

It  is  also  insisted  that  the  affidavit  of  verification  is  defect- 
ive, in  that  it  is  not  sworn  to  positively,  but  merely  to  the  best 
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of  their  the  assignors)  knowledge,  information  and  belief. 
The  statute  (Sabd.  6,  §  3)  requires  that  the  inventory  shall  be 
verified  by  an  affidavit,  made  by  the  debtor,  that  the  same  is  in 
all  respects  just  and  true ;  and  that  in  case  the  debtor  shall  not 
make  and  file  the  inventory  within  twenty  days,  the  assignee 
shall  make  and  file  the  same  within  thirty  days,  and  that  the 
assignee  shall  verify  the  inventory,  so  made  by  him,  to  the 
effect  that  the  same  is  in  all  respects  just  and  true  to  the  best 
of  his  knowledge  and  belief.  It  will  be  seen  that  there  is  a 
distinction  between  the  two  affidavits.  The  affidavit  here  fol- 
lows the  statute,  and  then  adds  the  words  "  to  deponent's  best 
knowledge,  information  and  belief."  We  think  that  the  addition 
made  was  not  in  contravention  of  the  statute,  and  that  the 
language  employed  was  a  substantial  compliance  with  the  same. 
The  statute  prescribes  no  particular  form  and  it  is  not  required 
that  the  affidavit  shall  be  absolute  and  unqualified.  The  statute 
does  not  provide,  nor  is  it  essential  that  the  matter  sworn  to 
should  be  within  the  actual  and  positive  knowledge  of  the 
debtor,  nor  does  it  forbid  the  debtor  from  making  a  qualifica- 
tion as  to  his.  knowledge  in  reference  to  the  matters  required 
to  be  given  in  the  inventory.  It  might  well  be  in  many  cases 
that  the  debtor  couid  not  swear  positively  from  his  own  knowl- 
edge and  would  have  to  rely  upon  the  information  which  he 
had  received  in  regard  to  the  property  to  be  included  in  the  in- 
ventory. In  such  cases  the  debtor  might  be  precluded  from 
making  the  affidavit  if  the  construction  insisted  upon  is  the 
correct  one.  This  could  not  have  been  intended  by  the  statute, 
as  the  effect  would  be  to  deprive  the  creditors  of  the  benefit 
of  the  affidavit  of  the  debtor,  who  it  is  to  be  presumed  has 
more  knowledge  and  information  on  the  subject  than  any  other 
person.  If  the  construction  insisted  upon  is  correct  the  want 
of  knowledge  of  a  single  fact  would  prevent  the  debtor  from 
making  the  affidavit.  The  fact  that  the  law  makes  a  dis- 
tinction between  the  affidavit  to  be  made  by  the  debtor  and 
the  affidavit  to  be  made  by  the  assignee,  of  itself  does  not  im- 
ply that  the  affidavit  of  the  former  is  to  be  absolute  and 
unqualified,  while  that  of  the  latter  is  restricted,  provided  the 
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secure  certain  debts  set  forth  in  the  inventory  ;  and  also  that  the 
inventory  was  defective  in  not  stating  the  existing   securities 
for  the  payment  of  said  debts,  as  required  by  the  third  sub- 
division of  the  third  section  of  the  statute,  and  it  is  insisted 
that  this  omission  was  intentional.     It  appears  that  the  mort- 
gagees took  the  mortgages  from  the  files  and  surrendered  them 
to  the  assignees,  stating  that  they  would  make  no  claim  under 
them.     The  mortgages  were  clearly  void  as  against  creditors, 
and  the  presumption  is  that  this  was  known  to  the  debtors. 
Such  being  the  case  it  cannot  be  said  that  they  constituted  a 
valid    security    for  the  payment  of  a  debt    owing  by  the 
assignors,  or  that  they  were  an  incumbrance  upon  the  property 
inventoried,  and  it  was,  therefore,  unnecessary  to  state  the  same. 
Nor,  can  it  be  claimed,  under  these  circumstances,  that  the 
omission  to  mention  the  chattel  mortgages  was  intentionaL 
Fraud  is  never  presumed,  bat  must  be  established  by  compe- 
tent evidence ;    and  where  an  assignor  has  knowledge  that 
securities  which  have  been  given  are,  in  law,  fraudulent  and 
void,  he  is  not  bound  to  state  the  same  in  the  inventory.     It  is 
no  answer  to  this  view  to  say  that  it  is  sufficient  that  they  were 
good  between  the  parties,  for  if  they  were  otherwise  fraudulent 
and  void,  they  were  not  such  valid  securities  as  the  statute 
required  should  be  stated.     The  delay  of  the  mortgagees  in 
making  a  disclaimer  of  any   intention  to  insist    upon  the 
validity  of  the  mortgages  does  not  affect  the  act    of  the 
assignors  in  omitting  the  same  from  the  inventory,  if,  in  fact 
and  in  law,  they  were  fraudulent  and  void  as  against  creditors, 
for  in  that  contingency  they  were  of  no  avail  whatever.     And 
it  cannot  be  claimed  that  by  the  omission  the  assignors  did  not 
furnish  in  the  inventory  the  actual  state  of  affairs  in  this  respect 
as  they  existed  at  the  time  of  the  assignment.     It  may  also  be 
remarked  that  there  was  no  finding  of  the  referee,   or  request 
to  find,  that  the  omission  was  intentional.    And  it  is  by  no 
means  clear  that  the  point  urged  is  presented  by  the  record  upon 
this  appeal. 

It  is  also  insisted  that  the  affidavit  of  verification  is  defect- 
ive, in  that  it  is  not  sworn  to  positively,  but  merely  to  the  best 
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of  their  the  assignors)  knowledge,  information  and  belief. 
The  statute  (Sabd.  6,  §  3)  requires  tliat  the  inventory  shall  be 
vehiied  by  an  affidavit,  made  by  the  debtor,  that  the  same  is  in 
all  respects  just  and  true ;  and  that  in  case  the  debtor  shall  not 
make  and  file  the  inventory  within  twenty  days,  the  assignee 
shall  make  and  file  the  same  within  thirfy  days,  and  that  the 
assignee  shall  verify  the  inventory,  so  made  by  him,  to  the 
effect  that  the  same  is  in  all  respects  just  and  true  to  the  best 
of  his  knowledge  and  belief.  It  will  be  seen  that  there  is  a 
distinction  between  the  two  affidavits.  The  affidavit  here  fol- 
lows the  statute,  and  then  adds  the  words  "  to  deponent's  best 
knowledge,  information  and  belief."  We  think  that  the  addition 
made  was  not  in  contravention  of  the  statute,  and  that  the 
language  employed  was  a  substantial  compliance  with  the  same. 
The  statute  prescribes  no  particular  form  and  it  is  not  required 
that  the  affidavit  shall  be  absolute  and  unqualified.  The  statute 
does  not  provide,  nor  is  it  essential  that  the  matter  sworn  to 
should  be  within  the  actual  and  positive  knowledge  of  the 
debtor,  nor  does  it  forbid  the  debtor  from  making  a  qualifica- 
tion as  to  his.  knowledge  in  reference  to  the  matters  required 
to  be  given  in  the  inventory.  It  might  well  be  in  many  cases 
that  the  debtor  couJd  not  swear  positively  from  his  own  knowl- 
edge and  would  have  to  rely  upon  the  information  which  he 
had  received  in  regard  to  the  property  to  be  included  in  the  in- 
ventory. In  such  cases  the  debtor  might  be  precluded  from 
making  the  affidavit  if  the  construction  insisted  upon  is  the 
correct  one.  This  could  not  have  been  intended  by  the  statute, 
as  the  effect  would  be  to  deprive  the  creditors  of  the  benefit 
of  the  affidavit  of  the  debtor,  who  it  is  to  be  presumed  has 
more  knowledge  and  information  on  the  subject  than  any  other 
person.  If  the  construction  insisted  upon  is  correct  the  want 
of  knowledge  of  a  single  fact  would  prevent  the  debtor  from 
making  the  affidavit.  The  fact  that  the  law  makes  a  dis- 
tinction between  the  affidavit  to  be  made  by  the  debtor  and 
the  affidavit  to  be  made  by  the  assignee,  of  itself  does  not  im- 
ply that  the  affidavit  of  the  former  is  to  be  absolute  and 
unqualified,  while  that  of  the  latter  is  restricted,  provided  the 
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former  can  be  construed  as  including  information  and  belief. 
We  think  it  can  be  so  interpreted  within  wellnsettled  rules.  The 
affidavit  of  the  debtor,  in  this  case,  on  its  face  is  to  the  effect 
that  the  inventory  is  in  all  respects  just  and  true.  The  addi- 
tion of  the  words,  "  to  deponent's  best  knowledge,  information 
and  belief,  "  does  not  modify  or  detract  from  the  words  pre- 
viously employed.  The  general  rule  is  that  an  oath  taken 
before  a  competent  officer  merely  verifies  the  truth  of  the  facts 
stated,  according  to  the  best  knowledge,  information  and  belief 
of  the  affiant.  The  positive  affirmation  of  the  fact  sworn  to  in 
an  affidavit  is  in  most  cases  supposed  and  understood  to  be 
according  to  the  best  knowledge,  information  and  belief  of  the 
witness.  In  the.  case  at  bar,  this  would  be  so  if  the  state- 
ment made  was  unqualified.  It  is  not  any  the  less  so  because  it  is 
qualified.  The  statute  requires  that  the  values  must  be  given  by 
the  debtor  according  to  his  best  knowlege,  and  as  such  values  may 
depend  upon  information  and  belief,  it  is  difficult  to  see  how 
they  can  be  given  as  absolutely  true.  The  affidavit  here  is 
as  absolute  in  fact  and  in  law  as  if  the  additions  made  had  not 
been  inserted.  We  do  not  think  that  it  was  the  intention  oi 
the  law  makers  to  provide  for  an  affidavit  only  as  to  facts  which 
are  within  the  knowledge  of  the  debtor,  and  to  preclude  en- 
tirely such  information  as  he  may  have  derived  from  others. 
The  statute  merely  requires  such  an  affidavit  as  would  usually 
be  made  by  persons  who  had  general  knowledge  of  the  trans- 
action in  regard  to  which  they  swear,  and  not  an  absolute  and 
unqualified  assertion  of  positive  knowledge.  If  the  affidavit 
made  was  false  and  untrue,  and  upon  a  trial  for  perjury  it  was 
proved  that  the  debtors  had  neither  knowledge,  information 
nor  belief,  there  is  no  good  reason  why  a  conviction  could  not 
be  had  for  the  offense  charged.  Giving  to  the  statute  a  reas- 
onable construction  we  think  the  affidavit  was  substantially  in 
conformity  with  its  provisions. 

There  is  no  force  in  the  objection  that  the  inventory  was  not 
properly  filed  with  the  county  judge.  He  being  absent  at  the 
time  from  the  county  on  account  of  his  health,  the  delivery  of 
the  inventory  to  his  clerk  was  a  constructive  delivery  to 
him.     The  statute  does  not  provide  for  a  personal  delivery,  and 
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it  is  sufficient  that  the  inventory  came  into  his  possession.  The 
filing  is  not  required  to  be  in  the  handwriting  of  the  judge,  but 
may  be  done,  we  think,  by  his  directions,  in  his  absence  or  in 
his  presence.  It  is  a  clerical  and  not  a  judicial  act,  and  the 
object  is  answered  by  a  filing  of  the  inventory  by  his  clerk  at 
the  office  of  the  county  judge,  at  the  county  seat  where  special 
terms  are  held,  and  where  the  judge  has  a  clerk  to  file  and 
take  charge  of  such  papers.  The  statute  is  fully  answered  by 
such  a  delivery  and  filing.  Were  it  otherwise  the  object  of 
the  statute  might  be  defeated  by  the  absence  of  the  county 
judge  from  the  county.  This  never  could  have  been  intended. 
The  inventory  here,  within  the  thirty  days  required  by  the 
act,  was  delivered  to  the  ox)unty  judge  of  the  adjoining  county, 
who  was  at  the  time  holding  court  in,  and  authorized  to  exer- 
cise all  the  powers,  and  perform  all  the  duties  of  the  county 
judge  of  Livingston  county,  which  said  last-mentioned  judge 
was  by  law  authorized  to  exercise  and  perform  at  the  court  or 
in  vacation.  (Chap.  11,  Laws  of  1877.)  The  statute  was  thus 
fully  complied  with  and  the  same  was  not  unconstitutional. 
The  provision  of  the  law  which  rendered  the  assignment  void, 
if  the  inventory  was  not  filed  as  reqidred,  has  been  repealed 
by  chapter  318,  Laws  of  1878,  which  provides  that  a  failure 
to  file  the  inventory  shall  not  invalidate  the  assignment ;  and 
it  confers  upon  the  county  judge  the  power  to  order  any  in- 
ventory filed  to  be  corrected  or  amended. 

The  appellants'  counsel  insists  that  the  act  of  1878  repealed 
the  penalty  imposed  by  the  act  of  1877,  and  that  all  right  of 
action  on  the  part  of  the  plaintiffs*  to  enforce  the  penalty  is 
lost.  Inasmuch  as  no  valift  reason  is  presented  for  setting 
aside  the  assignment  upon  the  ground  that  the  inventory  was 
not  filed  as  required  by  law,  we  do  not  d^em  it  necessary  to 
consider  this  question. 

For  the  reasons  stated  the  order  of  the  General  Term  should 
be  reversed,  and  the  judgment  upon  the  referee's  report, 
affirmed,  with  costs. 

All  concur. 

Order  reversed  and  judgment  affirmed. 
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John  B.  Cornell  et  al.,  Appellants,  v.  Ashbel  H.  Barney 
et  al.,  Eespondents. 

To  give  a  lien  upon  a  building  under  the  mechanic's  lien  law  for  the  city 
of  New  York,  of  1875  (§  1,  chap.  379,  Laws  of  1876),  the  work  muat 
have  been  done  or  materials  furnished  at  the  instance  of  the  owner  of 
the  building  or  improvement,  or  of  his  agent 

To  give  a  lien  upon  the  land  on  which  the  building  stands  the  building 
must  have  been  constructed  for  and  at  the  expense  of  the  owner,  or 
under  contract  with  him.     (§  8.) 

Materials  were  furnished  by  plaintiffs,  under  a  contract  with  a  lessee,  for  a 
building  in  process  of  construction  by  the  latter,  in  pursuance  of  pro- 
visions  in  his  lease,  by  which  he  covenanted  to  erect  a  building  on  the 
demised  premises  of  at  least  a  specified  value.  The  lessor  covenanted 
to  loan  a  specified  sum  as  the  building  advanced,  to  be  secured  by  mort- 
gage on  the  lessee's  interest  The  building,  at  the  end  of  the  last  of 
certain  renewals  provided  for,  or  sooner  in  case  the  lessee  failed  to  per- 
form his  covenants,  was  to  revert  to  and  become  the  property  of  the 
lessor.  In  an  action  to  foreclose  an  alleged  mechanic's  lien,  heid^  in  the 
absence  of  evidence  that  the  lessor  had  some  connection  with  plaintiffs 
contract,  plaintiff  was  not  entitled  to  have  or  enforce  a  lien  against  the 
interest  of  the  lessor  in  the  land  or  building,  but  only  against  that  of  the 
lessee. 

BurkiU  V.  Harper  (79  N.  1.  378),  Otis  v.  Dodd  (90  id.  836).  distinguished. 

(Argued  December  10, 1883  ;  decided  January  15, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  December  23,  1881,  which  affirmed  a  judgment  in 
favor  of  defendant  Barney,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term.  (Reported  below,  26  Hun,  134.) 

This  was  an  action  to  foreclose  an  alleged  mechanic's  lien. 

The  material  facts  are  stated  in  the  opinion. 

Lemud  Skidinore  for  appellants.  By  chapter  379  of  the 
Laws  of  1875,  the  legislature  intended  to  enlarge  the  remedy 
afforded  by  the  former  acts  on  the  same  subject.  {Heckman  v. 
Pinkney,  81  N.  T.  216 ;  HacJc^tt  v.  Badeau,  63  id.  478  ; 
Loonie  v.  Hogan^  9  id.  440 ;  Knapp  v.  Brown^  45  id.  207; 
StuyveaarU  v.  Brovming^  IJ.  &  8.  204;  54  N.  Y.  363 ;  Mul 
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doon  V.  PiU^  4  Daly,  104;  54  K  T.  269.)  In  order  to  confirm 
this  view  of  the  legislative  intention,  and  to  ascertain  its  com- 
pass, it  is  allowable  to  refer  to  contemporaneous  legislation, 
although  not  precisely  in  pari  materia,  (Chase  y.  Lord^  6 
Abb.  N.  C.  276.)  The  legislature  intended  altogether  to  dis- 
card the  requirements  of  "  a  contract,  express  or  implied,"  on 
the  part  of  the  owner  of  the  land,  and  to  enlarge  the  remedy 
of  the  workman  or  furnisher  of  materials  in  the  direction  of 
all  cases  where  the  owner  of  the  land  should  consent  to  the 
work,  or  at  all  events  instigate,  or  in  any  way  procure  it  to 
be  done  on  his  land.  {Burkitt  v.  Hao'per^  79  N.  T.  273 ; 
Otis,  V.  Dodd^  24  Hun,  538  ;  Lcmiie  v.  Hogan^  9  N.  Y.  435  ; 
Riley  v.  Watson^  3  Hun,  570 ;  Reno  v.  Pindar^  20  N.  T. 
301 ;  Pierson  v.  People,  18  Hun,  248 ;  Edkhard  v.  Vonohue, 
9  Daly,  214 ;  Laws  of  1863,  chap.  500,  §  5.)  Salem,  the  lessee, 
was  the  agent  of  Mr.  Barney,  under  the  true  meaning  of  section 
1  of  act  of  1875.  {Mo<yre  v.  Jackson,  49  Cal.  109.)  The  con- 
dition imposed  by  the  latter  part  of  section  1  of  act  of  1875 
was  intended  simply  to  limit  the  land-owner's  liability  to  the 
amount  which  he  should  be  liable  to  pay  after  deducting  such 
payments  as  he  had  made  before  the  lien  was  filed.  {Heckman, 
V.  Pinknei/y  81  N.  T.  216 ;  Doughty  v.  Devlin,  1 E.  D.  Smith, 
644;  Story's  Eq.  Jur.,  §§  799-1234.)  Before  Mr.  Barney 
could  claim  that  Salem  had  forfeited  his  contract,  he  should 
show  that  by  some  act  or  notice  he  put  Salem  distinctly  in 
default.  {Schuyler  v.  Hayward,  67  N.  T.  254 ;  Wheeler  v. 
Scofidd,  id.  314.)  Neither  could  Mr.  Barney  claim  tliat 
the  lease  to  Salem  was  terminated  by  forfeiture  for  breach  of 
covenant  to  erect  the  building,  imless  he  proved  entry  or  eject- 
ment by  himself  for  such  forfeiture,  since  there  was  a  provision 
for  re-entry.  {Oamer  v.  Ham^nah,  6  Duer,  262 ;  PanneUe  v. 
O.  (&  S.  E.  R.,  6  N.  T.  80 ;  Conger  v.  Duryee,  12  Abb.  K 
C.  43 ;  Giles  v.  Austin,  62  N.  T.  486.)  The  general  clause 
in  the  lease  from  Mr.  Barney  to  Mr.  Salem  providing  for  a 
forfeiture  of  the  lessee's  interest  upon  breach  of  any  covenant 
was  not  in  the  nature  of  a  limitation,  but  the  estate  of  the 
lessee  was  terminable  only  upon  the  election  of  the  lessor,  and 
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as  long  as  he  omitted  to  so  elect  it  continued  in  the  lessee. 
(Rorton  v,  I/^,  Y.  C.  B.  E,,  12  Abb.  N.  0. 31 ;  CUmgh  v.  Z., 
etc.,  R.  B.,  1  Moak's  Eng.  R  157, 158.)  The  Eecording  Act 
has  no  application  to  this  case.  {Dxmlop  v.  Avery^  89  N.  Y. 
598.)  If  the  court  hold  that  Salem  was  "  owner  of  the  build- 
ing "  at  the  time  of  filing,  plaintiff's  lien  attached  to  all  the 
interest  which  Salem  ^^  then  had  "  in  the  building,  and  could 
not  be  divested  by  any  subsequent  act  or  default  of  Salem  or 
of  Mr.  Barney.  {London  <&  Westminster  Co,  v.  Drake,  6  0. 
B.  [N.  S.]  798.)  If  Salem  possessed  the  right  to  remove  the 
building  there  is  no  doubt  the  lienors  would  have  the  same 
right.  {Owhony  v.  Jones,  19  N.  Y.  234 ;  Haven  v.  Emery, 
33  N.  H.  68 ;  Eunt  v.  Bay  State  Iron  Co.,  97  Majss.  282.) 
The  default  was  an  admission  of  the  facts  pleaded  by  plaintiffs. 
{BvUard  v.  Sherwood,  85  N.  Y.  256.) 

Edwa/rd  Patterson  for  respondents.  Mr.  Barney's  estate  in 
the  land  was  not  subject  to  a  lien  for  the  plaintiffs'  materialfi, 
nor  was  he  liable  to  them  for  the  value  of  such  materials  under 
the  act  of  1875.  {Burhridge  v.  Ma/rcy,  54  How,  Pr.  446; 
Heckman  v.  Pmkney,  81  N.  Y.  211 ;  Dugwn  v.  Brophy, 
55  How.  Pr.  121 ;  Knapp  v.  Brovm,  45  N.  Y.  207 ;  Stuyves- 
omit  V.  Browning,  1  J.  &  S.  203 ;  Mvldoon  v.  PUt,  54  N.  Y. 
272;  Burkett  v.  Harper,  14  Hun,  584.)  Even  if  Salem  is  to 
be  regarded  technically  as  a  contractor  with  Barney,  to  erect  a 
brewery  on  his  land,  and  the  plaintiffs  as  sub-contractors,  they 
have  failed  to  establish  their  right  to  a  lien.  They  were 
bound  to  show  that  Salem  had  made  full  performance  of  his 
contract  with  Barney.  {Randolph  v.  Qaa^vey,  10  Abb.  179 ; 
Broderick  v.  PoUlon,  2  E.  D.  Smith,  554;  -^Quinn  v.  Mayor, 
id.  558  ;  Rudd  v.  Davis,  3  Hill,  287;  Smith  v.  Cole,  2  Hilt. 
365.)  It  was  incumbent  upon  the  plaintiffs  to  show  also  that 
there  was  something  due  from  Barney  to  Salem  under  a  con- 
tract. {Smith  V.  Cole,  2  Hilt.  365 ;  Broderick  v.  PoiUon, 
2  E.  D.  Smith,  554 ;  Ferguson  v.  Buck,  4  id.  721 ;  Bailey  v. 
Johnson,  1  Daly,  61.)  No  lien  was  created  by  the  filing  of  the 
notice"  of  claim,  and  hence  there  is  no  foundation  for  this  ac- 
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tion.  {MushUUv.  SH/verman^  50  N.  T.  360 ;  Benton  v.  Wick- 
nese^  54  id.  226 ;  Dawdney  v.  MoOidlum,  59  id.  372 ;  Cark^ 
right  V.  Thompson^  1  E.  D.  Smith,  661 ;  Orcunt  v.  Vcmder- 
cooke^  57  Barb.  165  ;  Meyer  v.  Beach^  79  N,  Y.  409 ;  Bor- 
roughs  V.  Tostffoan^  75  id.  567*) 

Eabl,  J.  In  June,  1877,  the  respondent  Barney  entered 
into  an  agreement  with  the  defendant  Salem,  whereby  he 
leased  to  Salem  a  lot  of  land,  situate  in  the  city  of  New  York, 
to  hold  from  that  date  for  fifteen  years  from  the  first  day  of 
Jannary  thereafter,  for  the  yearly  rent,  payable  quarterly,  of 
$4,100,  besides  taxes  and  assessments,  and  Salem  agreed  before 
the  first  day  of  January  to  erect  upon  the  lot  a  building  which 
was  to  cost  and  to  be  fully  worth  the  sum  of  $50,000.  Barney 
agreed  to  loan  and  advance  to  Salem  from  time  to  time  during 
the  progress  of  the  building,  the  sum  of  $25,000,  no  part  of 
which,  however,  was  to  be  advanced,  except  on  the  presenta- 
tion by  Salem,  if  required,  of  evidence  that  he  had  expended  an 
equal  sum  upon  the  building.  When  the  sum  of  $25,000  had 
thus  been  fully  loaned,  Salem  was  to  execute  a  mortgage  upon 
his  interest  in  the  building  to  Barney  to  secure  the  payment 
thereof  in  annual  payments.  In  case  Salem  erected  the  build- 
ing and  kept  all  his  covenants,  Barney  agreed  that  at  the  expi- 
ration  of  the  term  he  should  have  another  lease  for  a  further 
term  of  fifteen  years,  at  a  rent  to  be  agreed  upon,  and  in  case 
they  could  not  agree,  then  at  a  rent  to  be  fixed  by  arbitrators, 
not  less  than  $4,100  per  annum  —  the  rent  to  be  fixed  for  the 
lot  exclusive  of  the  buildings  and  improvements  thereon ;  and 
provision  was  made  for  five  more  similar  renewals  for  rent  to 
be  agreed  upon  or  fixed  in  the  same  way.  During  the  con- 
tinuance of  the  lease  Salem  was  to  keep  an  insurance  against 
loss  by  fire  upon  the  buildings  upon  the  lot  for  the  sum 
of  $50,000,  and  in  case  of  loss  the  amount  of  the  insurance 
money  received  was  to  be  used  in  repairing,  or  rebuilding  the 
buildings.  In  case  Salem  failed  to  renew  the  lease  at  the  end 
of  any  term,  or  in  case  he  failed  to  keep  the  covenants,  and 
also  at  the  end  of  the  final  term,  the  lot  with  all  the  buildings 
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thereon  was  to  revert  to  and  become  the  absolute  property  of 
Barney,  his  heirs  or  assigns. 

Under  this  agreement,  which  was  recorded  in  the  proper 
oflSce  in  the  city  of  New  York,  on  the  19th  day  of  September, 
Salem  took  possesssion  of  the  lot,  and  commenced  to  erect  a 
building  thereon.  On  the  22d  day  of  October  he  entered  into 
a  contract  with  the  plaintiffs  to  furnish  the  iron  to  be  used  in 
the  building,  for  which  they  were  to  be  paid  by  him  the 
sum  of  $8,000.  In  performance  of  their  contract  they 
furnished  iron,  for  which  they  were  entitled  to  be  paid  $5,500, 
and  for  which  they  were  paid  only  the  sum  of  $1,500,  the  first 
installment.  To  secure  the  balance,  on  the  13th  day  of  Decem- 
ber they  filed  a  lien  upon  the  lot  and  building  in  the  clerk's 
office  of  the  city  and  county  of  New  York,  and  this  action  was 
subsequently  commenced  to  enforce  such  lien. 

We  are  of  opinion  that  the  court  below  properly  decided 
that  the  plaintiffs  were  not  entitled  to  have  or  enforce  any  hen 
against  the  interest  of  Barney  in  the  lot  or  building  thereon, 
for  the  reason  that  the  iron  was  not  furnished  under  any  con- 
tract with  him,  or  at  his  instance,  and  that  he  did  not  cause  the 
building  to  be  constructed. 

Section  1  of  the  Lien  Act,  applicable  to  the  city  of  New 
York  (Chap.  379  of  the  Laws  of  1875),  provides  that  "every 
person  performing  labor  upon,  or  furnishing  materials  to  be 
used  in  the  construction,  etc.,  of  any  building,  etc.,  shall  have  a 
lien  on  the  same  for  the  work  or  labor  done,  or  materials  fur- 
nished by  each,  respectively,  whether  done  or  furnished  at  the 
instance  of  the  owner  of  the  building  or  other  improvement, 
or  his  agent."  To  give  a  lien  under  this  section,  the  work 
must  have  been  done  or  materials  furnished  at  the  instance  of 
the  owner  of  the  building  or  the  improvement,  or  at  the 
instance  of  his  agent,  and  the  lien  is  upon  the  building  or 
other  improvement.  Such  is  the  plain  language,  and  there  is 
no  room  for  construction.  Here  the  iron  was  not  furnished 
at  the  instance  of  Barney.  His  contract  with  Salem  did  not 
even  require  any  iron  to  be  used  in  the  erection  of  the  build- 
ing, and  it  does  not  appear  that  he  had  any  thing  whatever  to 
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do  with  Salem's  contract  with  the  plaintiffs,  or  with  the  pro- 
curement of  the  iron  from  them,  or  that  he  knew  any  thing 
about  it.  It  is  true  that  Salem  covenanted  with  Barney 
to  erect  the  building,  and  that  Barney  agreed  to  advance 
money  to  be  applied  toward  the  erection  of  the  same,  and  that 
he  was  to  have  a  mortgage  on  the  same ;  yet  the  building  was 
not  erected  for  Barney,  and  was  not,  before  the  termination  of 
the  lease,  to  belong  to  him,  and  in  no  proper  sense  could  the 
material  furnished  for  the  same  be  said  to  be  furnished  at  his 
instance.  In  harmony  with  this  view  is  section  2  of  the  act 
which  provides  that  "  any  person,  who  at  the  request  of  the 
owner  of  any  lot,  etc,  grades,  fills  in,  or  otherwise  improves  the 
same,  or  the  sidewalk  or  street  in  front  of  or  adjoining  the  same, 
shall  have  a  lien  upon  such  lot  for  his  work  done  and  materials 
furnished."  Here  the  word  "request"  is  used  in  substan- 
tially the  same  sense  as  the  word  "instance  "  in  the  prior  sec- 
tion, and  was  intended  to  have  the  same  scope. 

Section  1  having  provided  for  a  lien  upon  the  building, 
section  3  provides  for  a  lien  upon  the  lot  upon  which  the 
building  stands,  as  follows :  "  The  land  upon  which  any  build- 
ing, etc.,  is  constructed,  etc.,  shall  be  subject  to  the  liens  if  at 
the  time  the  work  was  commenced  or  materials  for  the  same 
had  commenced  to  be  furnished,  the  land  belonged  to  the  person 
who  caused  said  building,  etc.,  to  be  constructed,  etc. ;  but,  if 
such  person  owned  less  than  a  fee-simple  estate  in  such  land, 
then  only  his  interest  therein^  shall  be  subject  to  such  lien." 
The  plaintifEs  can  have  no  lien  under  this  section  upon  Barney's 
interest  in  the  land,  because  he  did  not  in  any  proper  sense 
cause  the  building  to  be  constructed.  Within  the  meaning  of 
-this  section  the  building  must  be  constructed  for  and  at  the 
expense  of  the  owner  of  the  land  or  under  contract  with  him. 
Salem  caused  this  building  to  be  constructed,  and  the  plaintiffs 
could  have  a  lien  upon  his  interest  in  the  land  under  his  lease. 

In  construing  the  portion  of  this  act  now  under  consideration 
we  are  not  much  aided  by  a  reference  to  other  lien  acts.  The 
language  giving  the  lien  in  this  act  has  not  the  same  scope  as 
that  contained  in  the  act  chapter  478  of  the  Laws  of  1862,  in 
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which  a  lien  is  given  where  a  building  is  erected  upon  land  by 
the  permission  of  the  owner,  or  as  that  contained  in  the  act 
chapter  489  of  the  Laws  of  1873,  in  which  a  lien  is  given  where 
a  building  is  erected  upon  land  with  the  consent  of  the  owner, 
which  acts  came  under  our  consideration  in  the  cases  of  ButMH 
V.  Ean-per  (79  N.  T.  273),  and  Otis  v.  Dodd  (90  id.  336). 
The  widely  different  language  used  in  this  act  enacted  subse- 
quently to  those  acts  must  be  held  to  indicate  a  different  legis- 
lative purpose. 

The  act  chapter  500  of  the  Laws  of  1863  provided  that  "any 
person  who  shall  as  contractor,  laborer,  workman,  merchant  or 
trader,  in  pursuance  of  or  in  conformity  with  the  terms  of  any 
contract  or  employment  by  the  owner,  or  by  or  in  accordance 
with  the  directions  of  the  owner  or  his  agent,  perform  any  labor 
or  furnish  any  material  toward  the  erection,  etc.,  of  any  build- 
ing, shall  have  a  lien  "  upon  the  house  and  the  lot  upon  which 
it  stands.  The  words  "  "Wth  the  direction  of  the  owner  or  his 
agent"  in  that  act  must  certainly  have  as  broad  scope  as 
the  word  "  instance  "  in  this  act,  and  they  were  held  to  give  s 
lien  only  in  case  there  was  a  contract,  express  or  implied,  with 
the  owner  of  the  land,  for  doing  the  work  or  furnishing  the 
materials.  {Knapp  v.  Brown,  45  N.  Y.  207 ;  Mvldoon  v.  Pitt^ 
54  id.  269.)  In  Eeckmann  v.  Pinhney  (81  id.  216),  we  held, 
considering  all  the  provisions  of  the  act  of  1875,  that  a  sub- 
contractor with  one  who  had  contracted  with  the  owner  could 
have  a  lien  upon  the  interest  of  the  owner  in  the  lot  or  building 
for  any  amount  which  the  owner  was  liable  to  pay ;  but  the 
opinion  in  that  case  does  not  give  any  countenance  to  the  claim 
that  the  interest  of  the  owner  can  be  subjected  to  a  lien,  except 
when  he  has  contracted  for  the  building  or  improvement  for 
which  the  work  and  materials  are  furnished,  or  except  they  ha\'e 
been  furnished  at  his  instance  or  request. 

It  must  at  least  be  said  that  the  construction  of  this  act,  so 
far  as  the  same  is  now  involved,  is  not  free  from  doubt,  and, 
therefore,  the  construction  given  to  it  by  the  courts  in  the 
locality  where  the  act  alone  operates,  which  are  constantly  deal- 
ing with  the  act  in  view  of  all  the  circumstances  and  difficulties 
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bearing  upon  its  execation,  should  have  great  weight  with  ns, 
and  so  far  as  we  can  ascertain,  it  has  been  uniformly  construed 
there  in  accordance  with  the  views  above  expressed.  {Brown 
V.  Zeis8y  9  Dalj,  340 ;  Burbridge  v.  Marcy^  54  How.  Pr. 
446 ;  Dugan  v.  Brophy^  55  id.  121 ;  opinion  of  Danibls,  J., 
in  this  case.) 

It  is  better  to  leave  any  amelioration  or  improvement  of  the 
law  which  may  be  needed  to  the  legislature,  than  by  a  forced 
and  unnatural  construction  of  the  language  used  in  this  act  to 
seek  for  a  legislative  purpose  not  apparently  expressed. 

Salem  suffered  default,  and  hence  the  plaintiffs  claim  that 
they  should  at  least  have  had  judgment  against  him.  The  claim 
is  well  founded.  At  the  time  they  noticed  this  cause  for  trial 
they  also  noticed  a  motion  for  judgment  against  Salem  for  the 
relief  demanded  in  their  complaint.  There  is  nothing  showing 
that  that  motion  was  brought  on,  and  there  is  no  exception 
which  brings  before  us  for  review  any  error  as  to  the  claim  of 
the  plaintiffs  against  Salem.  They  are  entitled  to  relief  against 
him,  and  they  may  yet  apply  for  that,  Nothing  has  yet  trans- 
pired in  this  action  to  bar  them  of  such  relief ;  and  that  there 
may  be  no  mistake  about  it,  the  judgment  in  this  action,  and 
the  affirmance  thereof  must  be  without  any  prejudice  to  such 
relief  as  the  plaintiffs  may,  upon  Salem's  default,  be  entitled 
to  have  in  this  action  against  him,  and  the  judgment  should  be 
so  affirmed,  with  costs. 

All  concur. 

Judgment  accordingly. 


Ibvinq  G.  Vann   et  al.,  as  Executors,  jBtc,  Appellants,  v. 
Simeon  Roitse  et  al.,  Kespondents. 

Under  the  act  of  1860  (Chap.  845,  Laws  of  1860)  releasing  the  lessee  of  a 
boildlng  from  liability  for  rent  after  injarj  to  the  building,  without  his 
fault  or  neglect, rendering  it  untenantable,  **  unless  otherwise  expressly 
provided  by  written  agreement/'  to  deprive  a  tenant  of  the  benefit  of  the 
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Btatate,  there  must  be  an  express  written  agreement  on  his  part  indlca^ 
tlve  of  an  intent  to  waive  such  beneBt. 

A  lease  contained  a  provision  ' '  that  in  case  the  tenant  shall  abandon  the 
premises  at  any  time,  the  rent  then  due  or  to  become  due  "  shall  be  doe 
and  collectible.    Held,  that  this  was  not  saeh  an  agreement. 

In  an  action  upon  a  guaranty  of  payment  of  rent,  reserved  by  a  lease  of  cer- 
tain rooms  in  a  building,  defendants  set  up,  by  way  of  counter-claim,  and 
proved  damages  to  the  furniture  and  fixtures  of  the  lessee  by  reason  of  a 
flow  of  water  from  other  parts  of  the  building  under  the  control  of  the 
lessor,  because  of  defective  water  pipes,  which  he,  after  notiee,  omitted 
to  keep  in  order,  and  an  assignment  of  such  damages  to  defendants."  No 
question  was  raised  upon  the  pleadings,  and  no  objection  was  made  upon 
the  trial  that  the  liability  of  the  landlord  was  not  the  proper  subject  of  a 
counter-claim.    Hdd,  that  it  could  not  be  raised  upon  appeal. 

(Argued  December  10,  1888;  decided  Janoary  15, 1884.) 

Appbal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  in  favor  of  defend- 
ants, entered  upon  an  order  made  January  21,  1882,  which 
denied  a  motion  for  ^  new  trial  and  directed  judgment  upon  a 
verdict. 

This  action  was  brought  npon  a  guaranty  of  payment  of  rent 
reserved  by  a  lease,  the  substance  of  which,  as  well  as  the 
material  facts,  are  stated  in  the  opinion. 

M.  M.  Waters  for  appellants.  The  court  elearly  erred  in 
holding  that  the  defendants  were,  without  assignment,  entitled 
to  set  ofi  the  damages  sustained  by  the  society  by  reason  of  the 
injury  to  the  furniture,  carpets,  etc.,  for  th^  reason  that  the 
society  was  insolvent.  {GiUespie  v.  Terrenoej  25  N.  Y.  306 ; 
Lash^  V.  WiUiamaony  55  id.  619 ;  Smith  v.  FeUon^  43  id.  419 ; 
O^BUnia  v.  Karing,  57  id.  649.)  This  damage  to  property  out- 
side the  leased  property,  if  a  cause  of  action  at  all,  was  solely 
one  in  tort,  and  therefore  not  a  set-off,  counter-claim,  or  recoup- 
ment, even  in  favor  of  the  society,  much  less  in  favor  of 
defendants  in  this  action.  {Edgerton  v.  Paige^  20  N.  Y.  281 ; 
Boreel  v.  Lawton^  90  id.  293.)  The  court  erred  in  holding  as 
matter  of  law  that  if  the  premises  were  untenantable  and  unfit 
for  occupancy  on  the  24th  of  December,  1874,  without  fault  of 
the  tenants,  then  they  were  justified  in  leaving,  and  were  not 
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liable  for  more  than  $75  and  interest.  {Orogin  et  al.  v.  N.  Y. 
a  R.  R.  Co.,  61  N.  Y.  61 ;  ButUr  v.  KiMffr,  87  id.  99.) 
The  conrt  erred  in  holding  that  the  landlord  was  liable  for 
the  damages  arising  from  the  negligence  of  other  tenants  in  the 
building,  if  he  was  notified  of  the  defect,  or  if  the  defect  came 
to  his  knowledge  and  he  failed  within  a  reasonable  time  to 
use  all  reasonable  care  and  diligence  in  repairing  that  defect. 
(RdUbvM  V.  Mount,  4  Robt.  558  ;  WUty  v.  Mathttws,  52  N.  Y. 
612.)  The  defect  was  not  one  which  came  within  the  meaning 
of  the  statute  of  1860  (Ohap.  345).  {Suydam  v.  Jackaon,^  64 
N.  Y.  450;  LocJctmw  v.  Hergcm,  88  id.  686.)  The  court  erred 
in  refusing  to  charge  that  the  lessees  had  the  right  to  repair  the 
part  of  the  water  pipe  which  passed  through  the  hall  over  the 
part  of  the  building  occupied  by  them.  {Lmnpson  v.  Milk9, 
21  K  Y.  508 ;  Coddington  v.  Dunham,  36  N.  Y.  Sup.  Ct.  442.) 

WtUia/ni  O.  Tracy  for  respondents.  The  statute  of  1860 
applies  to  every  case  where  the  deuiised  premises  become  un- 
tenantable and  unfit  for  occupancy  from  any  cause  other  than 
the  want  of  such  ordinary  repairs  to  the  demised  premises  as 
the  tenant  is  bound  to  make.  {Fash  v.  £avanagh,  24  How. 
347;  Laws  of  1860,  chap.  345;  West  Side  S'v'gs  Bk  v. 
Newton,  57  How.  152 ;  76  N.  Y.  616.)  The  negligence  on  the 
•  part  of  the  lessor,  by  which  the  demised  premises  became  un- 
tenaiitable,  after  his  promise  to  repair,  repeatedly  made  and 
broken,  amounted  to  an  eviction,  and  justified  the  lessees  in 
surrendering  possession  without  reference  to  the  statute  of 
1860.  {Alger  v.  Kennedy,  49  Yt.  109 ;  Jackson  v.  Eddy,  12 
Mo.  209 ;  Rog&r  v.  Ostrom,  35  Barb.  623 ;  Toole  r.  Beckett, 
67  Me.  544 ;  Sequard  v.  Corse,  9  W.  D.  51 ;  DyeU  v.  Pendle- 
ton, 8  Cow.  727, 731, 735 ;  Wood's  Landlord  and  Tenant,  §  384 ; 
CoUms  V.  Barrow,  1  M.  &  R.  112;  Goitne  v.  Qoodwvn,  9  0. 
&  P.  378.)  A  party  who  deprives  another  of  the  consideration 
upon  which  his  obligation  is  founded  cannot,  in  general,  recover 
for  a  violation  of  that  obligation.  {DyeU  v.  Pendleton,  8  Cow. 
731,  735.)  The  lessees,  defendant's  assignors,  could  recover  from 
the  plaintiff,  its  lessor,  all  damages  sustained  by  such  lessee 
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from  the  neglect  and  failure  of  the  plaintiff  to  stop  the  leakage 
of  water  into  the  premises  after  notification  thereof.  {Rogcn 
V,  Ostrom^  85  Barb.  623  ;  Stapenhorst  v.  Am,  Manuf.  Co.^  46 
How.  Pr.  510 ;  Toole  v.  Beckett,  67  Me.  644.)  It  was  not 
necessary  that  the  acts  complained  of  should  amount  to  an 
eviction.  {Lucky  v.  Frimtzkej  1  E.  D.  Smitli,  47 ;  Morgan 
V.  Smith,  5  Hun,  220;  Cooke  v.  Smde,  56  K  Y.  420;  Myers 
V.  Ba/ms^  35  id.  269.)  The  sureties  of  an  insolvent  lessee  in 
an  action  for  rent  may  avail  themselves  of  any  connter-daim 
existing  in  favor  of  their  principal  to  an  extent  sufficient  to 
defeat  a  recovery  without  proof  of  an  assignment  or  transfer  of 
such  counter-claim  to  them.  {Morgan  v.  Smith,  7  Hun,  244.)  A 
covenant  for  quiet  enjoyment  of  the  premises  during  the  term  is 
implied  on  the  part  of  the  lessor  in  every  lease  for  three  years. 
{Mayor  v.  Maize,  8  Kern.  152 ;  Bored  v.  Lawton,  90  N.  Y. 
293.)  The  failure  of  the  landlord  to  perform  the  agreement  to 
repair  gave  the  tenant  a  cause  of  action  on  contract,  and  is  a 
proper  counter-claim  in  this  action.  {Cooke  v.  Soule,  56  N.  Y. 
420 ;  1  N.  Y.  Sup.  Gt.  116 ;  GleadeU  v.  Thompeon,  56  N.  Y. 
194,  200.)  As  the  damages  were  sustained  from  the  failure  to 
repair  certain  parts  of  the  building  in  the  possession  and  under 
the  control  of  the  plaintiff,  the  charge  that  lie  is  liable  was 
proper.  {Priest  v.  Nichols,  116  Mass.  401.)  The  tenant  would 
have  been  a  trespasser  if  he  had  interfered  with  the  water 
pipes  of  the  landlord.  ( West  Side  S^v^gs  B*k  v.  Newton,  57 
How.  152;  Coddington  v.  Dunham,  35  N.  Y.  Sup.  Ct.  442.) 

Danfoeth,  J.  On  the  22d  of  April,  1873,  the  plaintiff 
leased  to  the  Second  XJniversalist  Society,  of  Syracuse,  three 
rooms  in  the  second  story  of  No.  61  South  Salina  street,  Syra- 
cuse, to  be  occupied  by  them  "  as  a  place  for  religious  worship, 
and  purposes  connected  therewith,  for  the  term  of  three  years, 
commencing  on  the  1st  day  of  May,  1873,  and  ending  on  the 
30th  day  of  April,  1876,  at  the  annual  rent  of  $4^)0  the 
first  year,  and  $500  the  next  two  years ;  in  equal  monthly 
payments — subject,  however,  to  the  provision  that  in  case  the 
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tenant  shall  abandon  the  premises  at  any  time,  the  rent  then 
dne  or  to  become  due,  on  this  lease,  ^' shall  be  in  reality  due 
and  collectible." 

Thifr  agreement  was  upon  conditions,  all  of  which  the  tenant 
undertook  to  perform,  and  among  others,  to  pay  the  rent  at  the 
times  above  specified.  The  defendants  guaranteed  the  pay- 
ment of  the  rent  as  it  became  dae.  It  was  paid  by  the  tenants 
up  to  November  1,  1874,  but  soon  after  they  abandoned  the 
premises,  because,  as  they  alleged  by  reason  of  a  flow  of  water 
from  other  parts  of  the  building,  owned  by  the  lessor  and  under 
his  control,  they  became  untenantable  and  not  fit  for  the  pur- 
poses for  which  they  were  hired.  There  was  evidence  to  warrant 
tills  assertion  and  to  show  also  that  the  fixtures  and  furniture 
of  the  society  were  injured  by  the  water  and  the  plaster  which 
it  brought  down,  and  that  the  tenants  suffered  damage  thereby 
in  other  respects. 

This  action 'was  brought  upon  the  guaranty  to  recover  rent 
accruing  by  the  terms  of  the  lease  after  the  tenants  vacated 
the  premises.  The  defendants,  to  defeat  the  action,  relied 
upon  the  facts  above  stated,  and  set  up  by  way  of  counter-claim 
those  damages  which  the  tenants  had  sustained.  It  was  as. 
snmed  by  both  parties  that  there  was  evidence  from  which  the 
jury  might  find  the  defendants  to  be  assignees  of  the  tenant 
in  respect  to  them,  but  the  contention  of  the  plaintiff  was  that 
the  assignment  was  not  made  mitil  after  the  commencement  of 
the  action,  and  so  not  available  to  the  defendants.  It  does  not 
appear  that  upon  the  trial  any  question  was  raised  on  the  plead- 
ings, and  the  written  argument  of  the  appellants  leads  to  the 
inquiry,  whether  in  view  of  the  evidence  the  court  erred  in 
giving  instructions  to  the  jury : 

Mrgt :  "  That  if  without  fault  or  negligence  on  the  part  of 
the  tenants,  the  rooms  were  untenantable  and  unfit  for  occu- 
pancy, they  were  justified  in  leaving  and  would  not  be  bound 
thereafter  to  pay  rent." 

At  common  law  the  rule  was  otherwise.  The  lessee  was  held 
by  the  obligation  of  his  express  covenant  to  pay  rent,  although 
the  premises  had  been  actually  destroyed.    But  the  rights  of 
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the  parties  were  regulated  by  statute  (Session  Laws  of  1860, 
cliap.  345),  and  the  charge  of  the  judge  followed  its  language. 
The  immunity  afforded  by  it  is  absolute,  "  unless  otherwise  ex- 
pressly provided  by  written  agreement  or  covenant "  (statute, 
supra).  And  the  learned  counsel  for  the  appellants  argues  that 
the  stipulation  in  the  lease,  which  makes  the  whole  rent  at  once 
due  and  collectible  in  case  the  tenant  abandons  the  premises, 
is  such  an  agreement.  We  cannot,  however,  find  in  the  words 
referred  to  any  evidence  of  an  intention  oa  the  part  of  the 
lessees  to  waive  the  advantage  which  the  written  law  gives 
them.  The  statute  declares  that  under  certain  conditions  a 
tenant  shall  not  be  bound  to  pay  rent  after  injury  to  the  prem- 
ises, and  there  are  no  words  in  tlie  lease  referring  to  such  event 
or  providing  that  the  tenants  will  pay,  notwithstanding  its  oc- 
currence. Here  is  no  new  or  additional  promise  to  pay  rent, 
but  merely  a  stipulation  waiving  the  prescribed  period  of 
credit  which  the  tenant  would  otherwise  have. 

When  the  legislature  casts  a  charge  or  duty  upon  the  owner 
of  premises,  there  must  be  something  more  than  this  to  shift 
the  burden  from  him  to  the  tenant.  The  law  put  upon  the 
landlord  the  risk  of  having  premises  unfit  for  occupation,  and 
here  before  the  condition  of  the  lease  attached,  upon  which 
payment  was  expedited,  the  statute  intervened  and  released  the 
tenant  from  his  obligation  to  pay,  after  the  day  of  the  injury, 
so  that  at  the  time  of  abandonment  liability  to  pay  rent  had 
ceased.  It  could  not  accrue  '^  after  the  premises  became  un- 
tenantable and  unfit  for  occupancy,"  and  there  was  nothing 
therefore  to  which  a  stipulation  could  apply.  The  statute  is 
not  within  the  covenant,  and  there  are  no  words  from  which  it 
can  be  inferred  that  the  parties  had  the  law  in  their  minds. 
There  is  certainly  no  agreement  that  the  tenant  shall  continue 
liable,  notwithstanding  its  provisions,  and  they  cannot  be  m^e 
BO  without  an  express  covenant  The  plaintifb'  contention 
would,  if  successful,  operate,  so  far  as  the  tenants  are  eoncemed, 
as  a  repeal  of  the  statute  and  subject  them  to  the  rigor  of  the 
common  law.     This  claim  is  not  sustainable. 

^^ Second:  We  are  referred  to  no  evidence  which  would 
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Trarrant  a  finding  that  the  assignment  of  the  claim  for 
damages  was  made  after  the  commencement  of  the  action. 
The  written  transfer  was  lost,  but  its  execution  was  not  con- 
troverted, and  the  circumstances  attending  it,  as  well  as  the 
testimony  of  witnesses,  permit  no  other  inference  than  that  its 
delivery  was  before  suit  actually  brought.  It  was  sufficient  to 
defeat  a  recovery  for  rent  otherwise  due,  and  if  the  facts  found 
established  injury,  for  which  the  plaintifi  was  responsible, 
furnished  cause  for  an  affirmative  judgment  against  the  land- 
lord. Indeed  the  case  was  tried  upon  this  theory,  and  at  the 
plaintifPs  request  the  court  charged  that  the  defendants  conld 
not  recoup  for  damages  unless  they  resulted  from  the  positive 
acts  or  negligence  of  the  plaintiflE  or  his  agent.  There  was 
evidence  of  these  things,  and  the  verdict  established  that  the 
tenants  were  justified  in  abandoning  the  premises,  and  that 
they  did  sustain  damages  by  reason  of  the  plaintiffs  omission 
to  keep  in  order  water  pipes  and  closets  in  rooms  under  his 
control,  after  notice  that  they  were  defective  and  causing  in- 
jury to  the  plaintifi.  He  might  have  been  held  liable  for  a 
brrach  of  covenant  for  quiet  enjoyment  which  the  law  implies 
in  such  a  lease  {Bored  v.  Lwayton^  90  N.  Y.  293 ;  48  Am. 
*Rep.  170),  or  for  failing  to  keep  his  promise  after  notice  to 
remove  the  cause  of  damage.  The  plaintifiE  cannot  complain 
that  his  liability  was  not  put  specifically  upon .  these  grounds. 
The  charge  in  this  respect  was  not  merely  acquiesced  in,  but  in 
various  propositions  submitted  by  the  plaintiff,  it  was  assumed 
that  if  the  evidence  justified  a  finding  that  injury  was  caused 
to  the  tenants  by  his  acts  or  negligence,  and  that  the  claim  for 
damages  so  occurring  was  assigned  before  suit,  the  defendants 
might  have  the  benefit  of  it.  The  objection  was  not  made  that 
liability  so  incurred  was  not  the  proper  subject  of  a  counter- 
claim. It  is,  therefore,  too  late  to  raise  it  now.  (Home  Ins. 
Go.  V.  West  Trans.  Co.,  51  N.  T.  98;  OleadeU  v.  Thom- 
son, 56  id.  194.)  We  find  no  other  point  in  the  appellants' 
argument  which  requires  discussion  or  affords  ground  for  this 
appeaL 
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The  judgment  of  the  court  below  Bhould^  therefore,  be 
affirmed. 
All  concur,  except  Rugkb,  Oh.  J.,  who  took  no  part. 
Judgment  affirmed. 


Epson  F.  Emeby    Kespondent,    t^.  GEOKas  Baltz    et  al., 

Appellants. 

A  aarety,  bound  simply  for  the  fidelity  and  honeaty  of  his  principal  In  the 
performance  of  a  contract  of  employment,  may  reToke  and  end  hia  f  atnre 
liability,  either  where  the  guaranteed  contract  haa  no  definite  time  U> 
run,  or  where  it  haa  such  time,  but  the  principal  liaa  ao  violated  it  that 
the  creditor  may  lawfully  terminate  it  on  account  of  the  breach. 

Where  the  principal  commits  an  act  of  dishonesty  and  is  unfaithful  to  his 
trust,  the  employer  may  end  the  contract,  and  the  surety ^may  require  this 
to  be  done. 

The  complaint  in  an  action  against  sureties  upon  the  bond  of  H.,  as  general 
agent  of  an  insurance  company,  set  forth  the  contract  of  employment,  the 
giving  of  the  bond  by  H.  conditioned  for  the  faithful  performance  of  his 
duties,  and  for  an  accounting  and  payment  over  by  him  each  month  of 
all  moneys  in  liis  hands,  and  a  failure  to  account  and  pay  over ;  also  the 
bringing  of  an  action  against  H.,  after  notice  to  the  sureties  of  defanl^ 
and  the  intention  to  sue,  and  a  recovery  of  judgment  in  said  action,  the 
issuing  of  execution  and  return  thereof  unsatisfied.  The  answer  averred 
that  defendants  *'  have  no  knowledge  or  information  sufficient  to  form  a 
belief  as  to  whether  "  the  agent  was  at  the  time  of  the  commencement  d 
the  action  indebted  to  plaintiff  "  in  the  Bum  mentioned  in  the  complaint, 
or  in  any  other  sum,  and  therefore  deny  the  same."  HM,  that  the 
denial  was  merely  of  a  legal  conclusion  and  put  in  issue  none  of  the  facts 
alleged  in  the  complaint. 

It  appeared  that  in  the  action  against  H.  an  order  of  arrest  was  issued, 
under  which  he  was  arrested,  and  while  in  jail  plaintiff  proposed  to  him 
that  if  he  would  give  an  offer  of  judgment  for  plaintiff's  demand,  the 
latter  would  release  him  from  jail.  Such  offer  was  thereupon  given, 
and  he  was  released ;  he  remained  in  the  State  for  two  months  there- 
after.   Held,  that  such  release  did  not  operate  to  discharge  the  sureties. 

Defendants  offered  to  prove  that  after  a  part  of  the  alleged  indebtedness  had 
accrued,  and  after  a  breach  of  his  contract  on  the  part  of  H.,  the  sureties 
notified  plaintiff  that  they  desired  to  withdraw  their  bond  '*  and  not  be 
liable  for  any  business  "  thereafter  done  ;  that  to  induce  tliem  to  remain, 
plaintiff  promised  that  he  would  require  H.  to  account  monthly  and  would 


1884.]  Emery  v.  Baltz  et  al.  409 


Statement  of  case. 


see  "  that  he  did  not  get  behind ; "  but  if  he  did  **  he  would  immediateljr 
stop  his  business  "  and  notify  the  sureties  of  the  amount  of  the  default ; 
that,  relying  on  this  promise,  the  sureties  suffered  their  liability  to 
remain,  and  that  plaintiff  did  not  perform,  but  suffered  the  liability  to 
increase  without  notification  and  without  stopping  H/s  business.  This 
evidence  was  objected  to  as  immaterial,  and  excluded.    ffM  error. 

It  was  objected  here  that  the  offer  did  not  allege  that  the  sureties  knew  of 
the  default  of  H.  when  they  gave  such  notice.  Held,  untenable  ;  as  this 
was  fairly  Implied,  and  because  if  the  objection  had  been  taken  on  trial,  it 
might  have  been  explicitly  asserted. 

It  was  also  objected  that  the  offer  did  not  aver  that  the  liability  of  the 
sureties  had  been  increased  beyond  the  one  additional  default  of  which 
they  took  the  risk.  EM,  that  the  offer  to  show  that  plaintiff  failed  to 
stop  H.'s  business  implied  that  plaintiff  allowed  it  to  continue  and  the 
indebtedness  to  Increase  after  a  time  when,  by  the  agreement,  it  should 
iiave  been  stopped. 

(Argued  December  17,  1888  ;  decided  January  16,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  June  23,  1880,  which  affirmed  a  judgment  in 
favor  of  plaintiflE,  entered  upon  the  report  of  a  referee. 

This  action  was  upon  a  bond  executed  hy  defendani»  as 
Bureties  for  one  Hack. 

The  material  facts  are  stated  in  the  opinion. 

James  M.  Humphrey  for  appellants.  The  defendants  were 
sureties  f ot  Hack  and  not  principal  debtors,  and  the  release  of 
Hack  from  the  order  of  arrest  by  active  interference  of  the 
plaintiff,  and  without  the  consent  of  the  defendants,  discharged 
them.  (Code  of  Procedure,  §§  186,  187,  200;  Hayes  v. 
IKarrf,  4  Johns.  Ch.  123;  Dwker  v.  Rapp,  67  N.  T.  464; 
Barnes  V.  Strong,  10  Paige,  11 ;  Brawn  v.  BegginSy  3 
Kellj,  405  ;  Currwn  v.  CMeH,  id.  239;  Com.  B'k  of  Lake 
Erie  v.  Western  Reserve  Rh,  11  Ohio,  444;  Dixon  v. 
Ewing^  3  id.  280  ;  Carpenter  v.  King,  9  Mete.  611 ;  Duck&r 
V.  Rapp,  67  N.  T.  464;  1  Story's  Eq.  Jur.,  §  325  ;  Schroep- 
peU  V.  ShaWj  8  Oomst.  446.)  Any  arrangement  between 
the  creditors  and  principal  debtor  for  the  easement  of  the 
ktter  to  the  prejudice  of  the  sureties  releases  them.  {Janes 
SiCKELS  —  Vol.  XLIX.        6:^ 
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V.  BuUocJe,  3  Bibb,  467,  469 ;  Mdhew  v.  OrickeU^  3  Swanst., 
185 ;  1  P^t.  [U.  S.]  573 ;  5  How.  [U.  S.]  301 ;  Code  of  Pro- 
cedure, §  186.)  The  defendants  had  a  right  at  any  time  to 
terminate  their  liability  on  the  bond  for  all  future  defaults  by 
proper  notice.  {Bonserv.  CoXy  6  Beav.  110;  Limngaton  v. 
JSarOeSy  4  Johns.  478 ;  21  IIow.  [U.  S.]  66.)  A  surety  may 
always  inquire  into  the  good  faith  of  any  settlement  between 
his  principal  and  the  creditor.  ( IT.  S.  v.  Boydy  5  How.  [U. 
S.]  29.)  The  court  erred  in  excluding  the  evidence  offered  as 
to  the  contract,  the  fulfillment  of  which  by  Hack  the  defend- 
ants guaranteed.  The  evidence  was  competent  as  a  defense 
without  being  alleged  for  a  counteivclaim.  It  was  also  com- 
petent as  a  counter-claim  notwithstanding  Hack  was  not  a 
party  to  the  action.  {^SUlt  F.  Ins.  Co.  v.  PalmeVy  41  N.  T. 
Sup.  Ct.  267 ;  Code  of  Procedure,  §  69 ;  Code  of  Civil  Procedure, 
§  3339 ;  Coffin  v.  McLean^  80  N.  Y.  561 ;  Darndson  v. 
Alfura,  10  Weekly  Dig.  56;  Vim  BrofU  v.  />ay,  81  N.  Y. 
251 ;  Davis  v.  Tolmiriy  77  id.  280 ;  Smear  v.  WoodSj  74  id. 
615.)  Admissions  in  the  answer,  if  relied  on  by  the  plaint- 
iff to  sustain  his  action  in  the  place  of  proof  of  facts,  must  be 
all  taken  together.  {Goodyear  v.  Be  La  Vergne^  10  Hun, 
537 ;  Alhro  v.  Figuera,  60  N.  Y.  680 ;  Mouse  v.  Whetiad,  25 
id.  170.) 

John  O.  MUhum  for  respondent.  The  motion  for  a  non- 
suit was  properly  denied.  The  prima  facie  cause  of  action 
was  admitted  by  the  pleadings.  (2  Wait's  Pr.  418,  etc.;  Code 
[Bliss],  406,  0^  and  o.  o.)  There  is  not  any  obligation  on  the  part 
of  a  party  to  whom  a  guaranty  or  indemnity  is  given  to  use 
diligence  in  investigating  the  accounts  of  the  surety.  (2  Story's 
Eq.  Jm\,  §  325 ;  Trent  Nav.  Co.  v,  HarUy^  10  East,  84; 
Narea  v.  Bowles^  id.  514 ;  London  Aee.  Co.  v.  BuckU,  4 
Moore,  153.)  The  release  of  Hack  from  jail  and  the  attendant 
facts  show  no  defense  to  the  action.  (Code  of  Procedure,  §  288 ; 
Jfeech  V.  Looniis,  28  How.  Pr.  209 ;  14  Abb.  Pr.  428.)  The 
discontinuance  of  a  suit  brought  against  the  principal  does  not 
discharge  the  surety.     {FuUin  v.  Matthews^  15  Johns  482.)  A 
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surety,  when  sued  upon  his  obligation,  cannot  avail  himself  of 
an  independent  cause  of  action  existing  in  favor  of  his  principal 
against  the  plaintiff  as  a  defense  or  counter-claim.  {Lasher  v. 
Williamsany  55  N.  Y.  619.)  As  this  is  a  legal  action^  the 
defendants  cannot,  by  setting  up  an  equitable  defense  or  coun- 
ter-claim, compel  the  plaintiff  to  convert  it  into  an  equitable 
action.  (  Webeter  v.  Bo9idy  9  Hun,  437.)  The  referee  properly 
found  that  the  Haberstro  note  was  not  received  in  payment 
and  his  finding  was  in  accordance  with  the  presumption  of  law. 
{Nod  V.  Mv/rray,  13  N.  Y.  167 :  QHtmn  v.  Folei/,  46  id.  637.) 

FiNOH,  J.  The  motion  for  a  nonsuit  upon  the  ground  tliat 
the  pleadings  did  not  admit  plaintiff's  cause  of  action,  and  no 
other  proof  of  it  was  given,  was  properly  denied.  The  complaint 
recited  in  full  an  agreement  dated  April  27,  1874,  between  the 
plaintiff  and  Hack,  by  the  terms  of  which  the  latter  was 
employed  as  a  general  agent  to  solicit  and  obtain  policies  of 
insurance  in  the  Life  Association  of  America ;  he  to  collect 
premiums  and  remit  them  to  the  plaintiff  after  deducting  his 
commissions  on  the  first  day  of  every  month,  making  a  report 
at  that  time ;  and  to  ^'  regard  and  treat  all  the  premiums  that 
may  at  any  time  come  to  his  hands,  sacredly,  as  tnist  funds," 
and  not  to  **  use  them,  or  permit  them  to  be  used,  for  any  pur- 
pose except  to  remit  them  as  aforesaid.*'  The  complaint  fur- 
ther alleged  the  execution  and  delivery  of  a  bond,  required  by 
the  terms  of  the  contract,  signed  by  said  Hack,  and  also  by  the 
defendants,  Baltz  &  Scheu,  as  sureties,  conditioned  for  the 
faithful  performance  by  Hack  of  his  duties  as  general  agent 
"  in  accordance  with  the  terms  of  the  contract  of  appointment," 
and  on  the  first  of  every  month  account  for  and  pay  over  all 
moneys  in  his  hands.  By  the  terms  of  the  contract.  Hack's 
employment  was  to  continue  for  three  years,  unless  terminated 
by  mutual  consent.  The  complaint  then  alleged  that  between 
the  date  of  the  contract  and  the  12th  day  of  April,  in  the  next 
year.  Hack  collected  a  large  sum  for  which  he  did  not  account, 
and  had  not  paid  over  upon  request  and  according  to  the  terms 
of  the  contract,  **  of  all  of  which  the  defendants  have  had  due 
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notice."  It  was  then  averred  that  on  the  7th  of  May,  1875, 
the  plaintiff  began  an  action  against  Hack,  after  notifying  the 
defendants  of  his  intention  so  to  do,  and  of  Hack's  default,  and 
in  the  following  October  recovered  judgment  and  issued  execu- 
tion, which  was  returned  wholly  unsatisfied,  and  that  the 
defendants,  though  requested,  had  paid  no  part  of  the  deficiency. 
There  was  no  denial  in  the  answer  of  any  of  these  facts.  What 
was  claimed  to  be  such  was  in  these  words,  viz. :  ^^  the  defend- 
ants aver  that  they  have  no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  whether  or  not  the  said  Michael  Hack 
was  at  the  time  of  the  commencement  of  this  action  indebted 
to  the  said  plaintiff  in  the  sum  mentioned  in  the  complaint,  or 
in  any  other  sum,  and  therefore  deny  the  same."  This  was 
merely  a  denial  of  a  legal  conclusion,  and  put  in  issue  no  fact 
alleged.  The  cases  relied  on  by  the  defendants  {Goodyear  v. 
De  la  Vergfie,  10  Hun,  537 ;  Albro  v.  Figuera,  60  N.  Y.  630) 
were  those  in  which  there  were  denials  except  as  admitted,  and 
a  reliance  by  the  plaintiff  on  affirmative  admissions.  Here,  on 
the  contrary,  there  was  no  effectual  denial. 

The  referee  found  as  a  fact,  that  after  the  commencement  of 
plaintiff's  action  against  Hack.  ^'  an  order  of  an'est  was  made  in 
that  action,  and  the  defendant  Hack  was  arrested  thereon,  and 
comimittied  to  the  jail  of  Erie  county ;  that  while  said  Hack  was 
in  jail  on  said  order  of  arrest,  the  plaintiff  proposed  to  him  that,  if 
he  would  give  an  offer  of  judgment  for  his  demand  in  that  action, 
he  would  release  him  from  jail ;  that  such  offer  of  judgment  was 
given  by  said  Hack,  and  thereupon  the  plaintiff  did  release 
him  from  jail"  The  referee  then  held,  as  a  conclusion  of  Jaw, 
that  such  facts  did  not  operate  to  discharge  the  sureties.  To 
this  they  excepted,  and  their  counsel  now  ai^ues  that  the 
"  order  of  arrest,  with  the  arrest "  was  a  security  for  the  satis- 
faction  of  plaintiff 's  judgment,  to  which  security  the  sureties 
were  entitled  to  be  subrogated,  and  the  act  of  release  from 
imprisonment  impaired  their  rights.  There  was  never  any 
request  by  the  sureties  that  plaintiff  should  sue,  or  having  sued 
should  arrest,  or  having  arrested  should  continue  the  impris- 
onment.    The  question  raised,  therefore,  stands  only  upon  tlie 
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bare  relation  of  the  parties  as  principal  and  surety.  Flowing  from 
that  relation  alone,  the  plaintiif  was  not  bound  to  sue  Hack,  or 
to  arrest  or  imprison  him.  The  omission  to  do  either  invaded 
no  right  of  the  sureties.  They  might  have  paid  the  debt 
and  been  subrogated  to  the  creditor's  remedies.  What  the 
creditor  did,  so  far  as  he  went,  was  for  their  benefit.  The 
order  of  arrest  laid  the  foundation  for  an  execution  against  the 
person.  The  right  to  that  execution  all  the  time  remained 
and  remains  still,  since  the  release  from  jail  did  not  operate  to 
vacate  the  order  of  arrest,  or  aflEect  the  right  to  a  body  execution. 
{Meech  V.  Loomis,  28  How.  Pr.  209  ;  14  Abb.  Pr.  428.)  If 
it  be  said  that  the  imprisonment  under  the  order  of  arrest 
would  have  held  Hack  within  the  jurisdiction,  and  liable  to  a 
final  execution,  a  suflScient  answer  is  that  for  two  months  after 
his  release  he  remained  m  the  State,  and  there  is  no  evidence 
to  show  that  during  that  period  the  sureties  might  not  have  paid 
the  debt  and  caused  his  arrest  on  final  execution.  So  far  as  we 
know,  the  fact  that  they  did  not  do  it  was  their  fault  alone,  and 
not  occasioned  by  the  plaintiflF.  We  do  not  see  how  tlie  rights 
of  the  sureties  have  been  in  any  manner  infringed. 

But  there  is  a  mnch  more  serions  question  in  the  case.  The 
defendants  offered  to  prove  that  after  a  part  of  the  indebted- 
ness claimed  by  plaintiff  had  accrued,  and  after  Hack  had  failed 
to  perform  his  contract,  and  so  was  in  default,  the  sureties 
notified  the  plaintiff  that  they  desired  to  withdraw  their  bond 
"  and  not  be  liable  for  any  business  that  Hack  should  do  after 
that ; "  that  to  induce  them  to  so  remain  liable,  the  plaintiff 
promised  to  "  require  Hack  to  account  monthly  "  and  would 
see  "  that  he  did  not  get  behind,"  but  if  he  did  "  he  would  im- 
mediately stop  his  business,"  notify  the  sureties,  and  tell  them 
the  amonnt  of  the  default ;  that  in  reliance  upon  this  prom- 
ise and  condition,  the  sureties  suffered  their  liability  to  remain ; 
and  that  plaintiff  did  not  perform  the  condition,  but  suffered 
the  liability  to  increase  without  their  knowledge,  without  noti- 
fication, and  without  stopping  Hack's  business,  until  the  whole 
sura  now  claimed  had  accrued.  The  evidence  was  rejected  as 
immaterial  and  the  sureties  excepted. 
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A  surety  bound  for  the  fidelity  and  honesty  of  his  principal, 
and  so  for  an  indefinite  and  contingent  liability,  and  not  for  a 
sum  fixed,  and  certain  to  become  due,  may  revoke  and  end  his 
future  liability,  in  either  of  two  cases,  viz. :  first,  where  the 
guaranteed  contract  has  no  definite  time  to  run ;  and,  second, 
where  it  has  such  definite  time,  but  the  principal  has  so  violated 
it  and  is  so  in  default  that  the  creditor  may  safely  and  lawfully 
terminate  it  on  account  of  the  breach.  {Htmi  v.  BobertSj  45 
K.  Y.  691 ;  McEecJcnie  v.  Ward,  68  id.  541  ;  Burgess  v. 
Eve,  L.  K,  13  Eq.  Cases,  450 ;  PhiUipa  v.  FoxoR,  L.  R., 
7  Q.  B.  666  ;  Sanderson  v.  Aston,  L.  R,  8  Exch.  73.)  When 
the  person  employed  commits  an  act  of  dishonesty,  and  is  un- 
faithful to  his  trust,  the  employer  may  end  the  contract  and 
the  trust  for  his  own  protection,  and  what  he  may  do,  and 
ought  to  do  for  his  own  safety,  the  surety  may  require  to  be 
done  for  his.  The  sureties  in  this  case  guaranteed  the  fidelity 
and  honesty  of  Hack.  The  funds  to  be  collected  by  him  were 
specified  in  the  contract  as  *'  trust  funds  "  and  to  be  "  sacredly  " 
treated  as  such  ;  when  Hack  diverted  them  to  his  own  use  he 
did  an  act  of  dishonesty  and  proved  himself  unworthy  of  trust. 
At  this  point  the  sureties  intervened.  Liable  for  the  exist- 
ing loss,  they  had  the  right  to  say  that  they  should  not  be 
made  liable  for  more ;  that  the  plaintiff  had  not  liberty  to  keep 
a  man  known  to  be  dishonest  in  a  position  to  embezzle  more 
money  at  the  expense  of  the  sureties.  They  did  assert  that 
right,  but  were  induced  to  waive  it  for  the  time  being,  on  the 
assurance  that  any  new  act  of  dishonesty  should  be  at  once 
reported  and  further  opportunity  prevented.  Thus  lulled  into 
security,  the  conversion  ran  on  and  the  liability  increased, 
until  the  amount  now  claimed  was  reached.  The  offer  involved 
a  defense  for  the  sureties,  to  some  extent  and  in  some  amount^ 
unless  certain  technical  criticisms  justify  its  rejection. 

It  is  said  no  such  defense  was  pleaded.  No  objection  was 
made  on  that  ground.  It  was  pleaded  as  occurring  before  any 
default,  and  if  such  objection  had  been  made  an  amendment 
of  the  answer  might  justly  have  been  allowed,  asserting  that 
it  occurred  also  after  default. 
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It  is  said  that  the  offer  did  not  allege  that  the  sureties  knew 
of  the  default  of  Hack  when  they  had  their  interview.  We 
think  that  is  fairly  implied,  but  if  objection  had  been  taken  on 
that  ground,  it  might  have  been  directly  and  explicitly  asserted. 

It  is  said  that  the  offer  did  not  aver  that  the  liability  of  the 
sureties  had  been  increased  beyond  the  one  additional  default 
of  which  they  took  the  risk.  That  also  is  true  in  the  sense 
that  it  was  not  explicitly  averred,  but  the  offer  to  show  that 
plaintiff  '^  failed  to  stop  said  Hack's  business ''  quite  clearly 
implies  that  plaintiff  allowed  it  to  continue,  and  an  indebted- 
ness to  increase  after  a  point  of  time  when  by  the  terms  of  the 
agreement  it  should  have  been  stopped.  If  the  offer  was  very 
general  the  objection  to  it  was  of  the  same  character,  merely 
that  it  was  immaterial,  and  as  we  can  see  in  it  the  elements  of 
a  possible  defense  we  think  it  ought  not  to  be  construed  too 
rigidly  for  the  purpose  of  justifying  its  rejection. 

The  judgment  should  be  reversed  and  a  new  trial  granted^ 
costs  to  abide  the  event. 

All  concur,  except  Eabl,  J.,  not  voting. 

Judgment  reversed. 


Oliver  P.  C.  Billings,  as  Receiver,  etc.,  Appellant,  v.  Geobob 
C.  Robinson,  Respondent. 

Where  a  stockholder  of  a  manufactaring  corpomtion,  whose  stock  has  aot 
been  iMj  paid  in,  in  good  faith  makes  an  absolate  and  valid  transfer  of 
his  stock  to  another,  he  is  not  liable  for  caUs  made  after  the  transfer. 

Defendant  subscribed  for  fifty  shares  of  the  stock  of  a  manafacturlng  cor- 
poration ;  by  the  subscription  agreement  he  promised  to  take  and  pay  tlie 
par  value  of  said  shares,  twenty  per  cent  at  a  date  specified,  and  the  bal- 
ance as  called  for  thereafter  by  the  trustees.  Certificates  for  the  said 
shares  were  subsequently  issued  to  defendant*  and  he  paid  various  calls 
thereon.  Thereafter  defendant  for  the  avowed  purpose  of  withdrawing 
from  the  company,  and  ending  his  liability,  transferred  his  stock  to  M., 
in  the  presence  of  the  trustees  of  the  corporation,  and  resigned  his  posi- 
tion as  trustee,  under  an  agreement,  made  with  knowledge  on  the  part  of 
all  the  stockholders  who  had  paid  on  their  stock,  to  the  effect  that  M.. 
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and  others  acting  with  him,  shoald  lend  to  the  company,  which  agreed  to 
borrow,  money  enough  to  pay  its  existing  indebtedness  in  excess  of  assets, 
and  M.  also  executed  an  agreement  to  indemnify  defendant  against  claims 
of  creditors,  and  against  future  calls.  It  was  also  agreed  that  good  checks 
for  the  amount  of  the  indebtedness  of  said  company  should  be  placed  in 
defendant's  hands  to  be  surrendered  as  the  debts  were  paid.  Defendant's 
resignation  was  accepted,  his  place  filled,  the  transfer  was  entered  on  the 
company's  books,  defendant's  stock  account  balanced,  his  certificates  were 
surrendered  to  and  accepted  by  the  company,  and  attached  to  the  origi- 
nal stubs  with  the  receipt  of  the  company  added,  and  the  loan  was  made 
as  agreed.  In  an  action  to  recover  the  balance  unpaid  on  the  stock,  hdi, 
that  conceding  the  subscription  agreement  to  pay  for  the  stock  was  not 
merged  in  the  implied  agreement  raised  by  the  after-issue  and  acceptance 
of  the  certificates,  but  remained  a  separate  and  continuing  agreement,  as 
to  which  qucBre,  defendant  could  be  released  and  discharged  therefrom 
by  a  valid  agreement  between  him  and  the  corporation  for  the  substitu- 
tion of  a  new  debtor,  and  that  the  transaction  stated  amounted  to  such 
a  release 
Also  held,  that  as  plaintifiT,  who  sued  as  receiver  of  the  corporation,  was  not 
shown  to  represent  any  creditor  having  any  equities  against  defendant, 
in  virtue  of  his  having  been  a  shareholder,  he  stood  simply  in  the  posi- 
tion of  the  company  -,  and,  as  it  could  not,  he  was  not  entitled  to  main- 
tain the  action, 

(Argued  December  12,  1883  ;  decided  January  15,  1884) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  November  3,  1882,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  the  report  of  a  referee.  (Reported 
below,  28  Hun,  122.) 

This  action  was  brought  by  plaintiff,  as  receiver  of  the  Mar- 
shall Packing  Company,  a  corporation  organized  under  the  act 
providing  for  the  incorporation  of  manufacturing  corporations, 
to  recover  a  balance  alleged  to  be  due  upon  a  subscription  for 
fifty  shares  of  the  capital  stock  of  said  company,  also  to  recover 
a  balance  alleged  to  be  unpaid  upon  fifty  other  shares  which 
had  been  assigned  to  him. 

Tlie  facts  so  far  as  material  appear  in  the  opinion. 

James  Z.  Bishop  for  appellant.  The  defendant  being  a 
trustee  of  the  company  down  to  the  very  day  of  the  transfer, 
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it  was  his  duty  to  know  all  about  the  financial  condition  of  the 
company,  and  he  most  be  presumed  to  have  knowledge  of  its 
insolvency.  {Nathan  v,  Whitlock,  2  Edw.  Ch.  215  ;  Faine  v. 
JUeady  59  How.  Pr.  318.)  A  transfer  of  shares  in  a  failing 
corporation  made  by  the  transferrer,  with  the  purpose  of  escap- 
ing his  liability  as  a  shareholder,  to  a  person  who  from  any  cause  is 
incapable  of  responding  in  respect  to  such  liability,  is  void  as  to 
the  creditors  of  the  company  and  as  to  the  shareholders,  although 
as  between  the  transferrer  and  the  transferee  it  was  valid. 
{Nat  Ek  V.  Case^  99  U.  S.  628,  632;  Bowdmv,  Johnson^  107 
id.  251 ;  McLaren  v.  JPranciscus^  43  Mo.  452 ;  Provident 
S*v^g8  Rk  Inst.  v.  Jackson ^  52  id.  556 ;  Nathan  v.  WhiUockj 
3  Edw.  Ch.  215 ;  9  Paige,  152 ;  Bowdeji  v.  SantoSj  1  Hughes, 
158 ;  Ma/rcey  v.  Glark^  17  Mass.  330 ;  Johnson  v.  Laflin^  6 
Cent  L.  J.  124 ;  Angell  &  Ames  on  Corp.  [4th  ed  ],  §  623; 
Thompson  on  the  Liability  of  Stockholders;  VeiUer  v. 
Broton,  18  Hun,  571;  Sawyer  v.  Upton^  1  Otto,  56,  60; 
Mcdone  v.  Lamar  Ins.  Co,^  80  111.  446 ;  Zeikd  v.  Joliet  Opera 
House  Co.^  79  id.  334 )  Union  Ins.  Co.  v.  Frear  Stone  M'f'g 
Co.,  97  id.  549  ;  Sawyer  v.  Hoog^  17  Wall.  610.)  Under  the 
English  authorities  a  transfer  of  the  stock,  for  the  purpose 
of  avoiding  liability,  must  be  made  in  good  faith,  and  with  the 
intent  to  divest  the  interest  of  the  transferrer,  and  to  render  the 
transferee  the  absolute  lonafde  owner  of  the  shares.  {Nat 
B*k  V.  Gase^  99  U.  8.  628 ;  Chinnock's  Case,  Johns.  714  ; 
Bumf?  Case,  2  DeG.,  F.  &  J.  275 ;  Hyarn^  Case,  1  id.  75 ; 
lie  London  Assurance  Co.,  2  id.  683  ;  Budd's  Case,  3  id.  297  ; 
Eentrea's  Case,  39  L.  J.  Ch.  193  ;  Payne's  Case,  L.  R,  9  Eq. 
223 ;  Dams  v.  Stevens,  8  Eep.  710  ;  Briggs'  Case,  2  D.  &  S. 
459;  King's  Case,  40  L.  J.  Ch.  861 ;  Lindley  on  Part.  1433; 
DePas^  Case,  4  DeG.  &  J.  544  ;  Nat  Bk  v.  Case,  99  U.  S. 
628,  632.)  If  the  debts  of  the  company,  existing  at  the  time 
of  the  alleged  transfer  of  stock  by  the  defendant,  had  been 
fully  paid,  that  would  not  relieve  the  defendant  from  liability 
for  the  unpaid  balance  due  on  the  stock  held  by  him.  {Ring's 
Case,  30  L.  J.  Eq.  361 ;  YeiUer  v.  Brown,  18  Hun,  670,  578.) 
The  defendant  is  liable  on  his  subscriptions  notwithstanding 
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the  transfer ^of  tlie  stock.  {Schenectady  S^v'gs  JB^k  li,  Co.  v. 
Thatcher^  li  K  T.  102;  DayUm  v.  Borst,  31  id.  435 ;  B.  cfe 
N.  T.  a  R.  R.  Co.  V.  Dudley,  14  id.  886;  Z.  0,  R.  R.  Co. 
V.  MasoTij  16  id.  451 ;  Phcsnix  W.  Co.  v.  Badger,  6  Hun,  294 ; 
67  N.  Y.  S94 ;  Ma7hn  v.  Cooke,  20  Conn.  177 ;  Seymour  v. 
Sturges,  26  N.  T.  145  ;  Sagony  v.  Dvbois,  3  Sandf.  Ch.  466 ; 
N.  R.  R.  Co.  V.  MiUer,  10  Barb.  260 ;  Mann  v.  Currie,  2 
id.  294;  S.,etc.,^PUnk R.  Co  v.  Thajteher^W^.  Y.  102-119; 
Hawley  v.  Upton,  10^  U.  S  316;  Nathan  v.  WhiUock,^ 
Paige,  152,  159;  Bowden  v.  Johnson,  107  U.  S.  251,  255.) 
It  was  no  defense  to  this  action  that  the  defendant  was  induced 
to  sign  the  subscription  paper  by  fraud.  {Brigge  v  Comwell, 
11  Weekly  Dig.  382 ,  Oaks  v.  Turqucmd,  2  H.  of  L  325 ; 
Dpton  V.  Tribilcock,  91  U,  S.  50.)  This  action  was  properly 
brought  in  the  name  of  the  plaintiff  as  receiver,  and  it  was  not 
necessary  to  make  other  stockholders  parties,  (  Van  Wagner 
V.  Clark,  22  Hun,  497;  OuykendaU  v,  MUee,  14  Eep.  69.) 

Joshua  M.  Va/n  Cott  for  respondent.  The  appellant  is  con- 
cluded by  the  referee's  finding,  on  competent  and  persuasive 
evidence,  that  the  respondent  sold  the  one  hundred  shares  to 
Marshall  absolutely  and  in  good  faith.  {Quincey  v.  White,  63 
N.  Y.  375;  Bergin  v.  Wemple,  30  id.  319;  Cdwea  v  Ixx^w- 
rence,  38  id.  71.)  This  action,  not  being  by  or  on  behalf  of  a 
creditor,  but  by  the  receiver  as  representing  only  the  rights  of 
action  of  his  corporation,  the  transfer  and  the  entry  thereof 
upon  the  books  was  a  due  compliance  with  the  by-law,  and 
with  section  8  of  the  act  of  1848.  The  requirements  of  sec- 
tion 25  of  said  act  apply  only  where  creditors  sue  stockholders. 
(Is/iam  V.  Buckingham^  49  N.  Y.  216 ;  Johnson  v.  UnderhiU, 
52  id.  203 ;  Gutting  v.  Damerd,  88  id.  411 ;  Wheeler  v.  Mil- 
lar, 90  id.  354.)  A  subscriber  for  shares  of  a  corporation  is 
relieved  from  liability  for  future  calls  on  the  stock  after  a  due 
transfer  of  the  subscribed  shares.  {Isham  v.  Buckingham,  49 
N.  Y.  217;  Seymour  v.  Sturgess,  26  id.  139;  Angell  &  Ames 
on  Corporations,  §  534 ;  1  Redfield  on  Railways,  part  2,  §§  53-4; 
Mmn  V.  Carrie,  2  Barb.  294 ;  S.  C,  25  id.  413 ;  Cde  v.  Ryan, 
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52  id.  68,  203;  McCiMogh  v.  Moss,  5  Denio,  566;  Palmer 
v.  Zawrenoe,  3  Sandf.  151;  1  Lindley  on  Partnership  [Sdvod.], 
654,  655,  657.)  The  relation  on  which  the  shareholder's  lia- 
bility to  contribute  a  proportion  of  the  capital  is  bottomed 
may  be  terminated  by  the  act  of  the  corporation,  forfeiting  the 
shares.  {Small  v.  HerJdmer  Manuf^g  Co.^  2  Comst.  330; 
MiOs  V.  St&ioart,  41  N.  T.  384.) 

Finch,  J.  We  may  dismiss  all  consideration  of  the  defend- 
ant's  alleged  liability  for  the  fifty  shares  of  stock  purchased  by 
him  with  the  single  remark  that,  as  those  shares  were  trans* 
ferred  to  Marshall  in  a  valid  and  effectual  manner,  and  such 
transfer  was  found  by  the  referee  as  matter  of  fact  to  have 
been  absolute  and  in  entire  good  faith,  which  finding  has  been 
reviewed  and  affirmed  by  the  General  Term,  it  follows  that 
no  liability  for  calls  made  after  the  transfer  rested  upon  him, 
and  to  that  extent  we  must  hold  the  judgment  to  have  been 
right. 

But  the  question  as  to  the  defendant's  liability  for  the  other 
fifty  shares  upon  the  original  subscription  remains,  and  led  to 
a  difference  of  opinion  in  the  General  Term.  It  was  held  by 
the  majority,  and  has  been  argued  before  us,  that  the  subscrip- 
tion contract  of  a  promoter  to  take  and  pay  for  shares  of  stock 
as  yet  unissued  and  non-existent  must  be  construed  in  connec- 
tion with  the  statute,  which,  upon  a  regular  transfer  of  the  stock 
made  in  good  faith,  releases  the  seller  from  future  calls  and  sub- 
stitutes the  new  holder  as  debtor  to  the  corporation  for  their 
amount ;  that  the  express  agreement  of  the  subscription  is 
identical  with  the  implied  agreement  of  an  after  purchaser ; 
and  that  when  the  subscriber  actually  takes  his  shares  and  as- 
sumes the  position  of  a  stockholder,  his  express  agreement  evi- 
denced by  the  subscription  is  merged  in  the  implied  agreement 
i-aised  by  the  issue  to  him  of  the  stock,  and  for  future  calls  he 
is  liable  only  as  a  shareholder  and  under  the  provisions  of  the 
statute.  As  to  the  soundness  of  this  proposition  we  are  not  all 
free  from  doubt,  and  do  not  reason  about  it  or  pass  upon  it  be- 
cause there  is  another  view  of  the  case  in  which  we  do  agree. 
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Granting  for  the  sake  of  the  argument  that  the  subscription 
agreement  of  fiobinson  and  his  promise  to  pay  was  not  merged 
in  the  implied  agreement  raised  by  the  after-issue  and  accept- 
ance of  the  stock,  but  remained  a  separate  and  continuing 
liability,  from  which  no  act  of  his  except  payment  could  release 
him,  it  is  still  true  that  he  could  be  released  and  discharged  by 
a  valid  agreement  between  himself  and  the  company  for  the 
substitution  of  a  new  debtor  in  his  place  and  stead. 

Authority  is  not  wanting  for  the  doctrine  that  where  the 
subscriber,  after  receiving  his  shares,  made  transferable  upon 
the  books  of  the  corporation  by  the  terms  of  the  certificate, 
makes  such  transfer  in  good  faith,  and  the  company  accepts  a 
surrender  of  his  certificate,  and  issues  a  new  one  to  the  trans- 
feree and  credits  him  with  the  stock  upon  its  books,  the  transac- 
tion amounts  to  a  consent  by  the  company  to  a  release  of  the 
old  stockholder  from  liability  for  future  calls,  and  a  substitution 
of  the  liability  of  the  transferee.  {Cowles  v.  Cromwell^  25 
Barb.  414;  Isham  v.  Buckvngham,  49  N.  T.  220.)  But 
in  this  case  we  need  not  go  so  far  as  that,  for  other  circum- 
stances occurred  clearly  indicating  the  intent  of  the  parties,  and 
establishing  by  their  mutual  assent  such  release  and  substitution. 

Eobinson  made  his  transfer  to  Marshall  in  the  presence  of 
the  trustees  of  the  corporation,  and  for  the  avowed  purpose  of 
withdrawing  from  the  company  and  ending  his  liability  because 
he  was  dissatisfied  with  its  management.  The  company  was 
embarrassed  for  the  lack  of  money,  and  many  of  the  original 
subscribers  had  paid  nothing  on  their  subscriptions.  Bobinson 
faced  the  emergency  fairly.  He  talked  with  most,  if  not  all 
of  the  trustees,  and  avowed  his  determination  to  institute  pro- 
ceedings to  wind  up  the  company,  unless  some  other  arrange- 
ment could  be  made.  None  of  the  tnistees  could  have  failed 
to  understand  that  Bobinson  was  determined  to  end  his  liability 
in  some  manner,  and  that  any  arrangement  to  supersede  a  dis- 
solution  must  be  framed  equally  to  end  such  liability.  With  this 
emergency  fairly  presented,  the  negotiations  ran  on.  Marshall 
desired  to  obtain  control  of  the  company  and  put  his  friends  in 
the  management.    To  do  so  effectually,  both  he  and  the  trustees 
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realized  that  an  existing  corporate  indebtedness  of  about  $13,000 
in  excess  of  assets  should  be  paid  and  discharged  to  protect  the 
retiring  shareholder  from  possible  liability  to  the  creditors 
holding  it.  To  accomplish  this  purpose,  Marshall  and  his 
friends  agreed  to  lend  the  company,  and  the  company  agreed 
to  borrow  the  money  needed  to  pay  such  indebtedness  after  the 
retirement  of  Robinson,  and  since  his  transfer  was  to  precede 
that  payment,  and  his  entire  release  &om  liability,  to  make  him 
safe  in  so  doing,  Marehall  executed  an  agreement  to  indemnify 
him  against  any  claims  of  creditors  of  the  company  and  against 
any  future  calls  on  the  unpaid  stock.  This  stipulation  shows 
an  understanding  on  both  sides  that  Kobinson's  action  was 
based  upon  the  condition  of  an  entire  release  from  liability. 
Eobinson,  however,  did  not  rely  upon  these  covenants  alone ; 
for  it  was  further  arranged  that  good  checks  for  the  amount  of 
the  $13,000  should  be  placed  in  his  hands  at  the  moment  of 
transfer,  to  be  surrendered  as  the  corporate  debt  was  paid,  and 
$8,000  of  snch  checks  were  in  fact  handed  to  the  attorney  of 
Bobinson.  As  Marshall's  covenant,  as  to  one  liability,  was  thus 
merely  an  additional  and  perhaps  unnecessaiy  security,  so  his 
further  covenant  as  to  future  calls  must  be  understood  as  taken 
out  of  greater  caution.  AU  this  was  clearly  understood  by  the 
trustees.  We  cannot  discover  that  any  director  or  shareholder 
of  those  who  had  paid  on  their  stock  was  outside  of  actual  or 
fairly  inferred  knowledge  of  the  arrangement  intended.  There- 
upon Bobinson  made  his  transfer  to  Marshall  and  resigned  his 
office  as  trustee,  parting  with  all  control  over  the  future  of  the 
company,  and  accepted  fifty  cents  on  the  dollar  in  the  notes  of 
Marshall.  Others  of  the  trustees  did  the  same  thing,  and  Mar- 
shall's friends  were  put  in  their  places  and  his  control  secured. 
The  transfer  was  entered  on  the  books  of  the  corporation  ; 
Robinson's  stock  account  which  stood  debited  with  one  hundred 
shares,  being  credited  with  one  hundred  shares  transferred  to. 
Marshall ;  and  the  certificates  of  Robinson  surrendered  to  and 
accepted  by  the  company,  and  attached  to  the  original  stubs 
with  the  receipt  of  the  corporation  added.  We  do  not  think 
it  possible  to  mistake  the  tenor  of  this  transaction  to  which  the 
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corporation  assented  and  which  it  aided  in  carrying  out.  On 
all  sides  it  must  have  been  clearly  understood  that  Bobinson, 
in  parting  with  his  stock  and  resigning  as  a  director,  and  so 
losing  all  power  or  influence  over  the  future  of  the  corporation, 
was  doing  so  on  the  condition  that  Marshall  should  be  accepted 
by  the  corporation  as  the  substituted  debtor  for  all  liabilities 
of  Robinson  in  any  manner  connected  with  his  shares.  To 
treat  the  transaction  differently,  to  accept  his  resignation  and 
fill  his  place  and  assent  to  his  transfer  under  the  circumstances, 
and  yet  hold  him  liable  for  unpaid  calls^  would  operate  aslittle 
less  than  a  fraud  upon  him.  The  receiver,  who  is  plaintiff,  is 
not  shown  to  represent  any  creditor  having  any  equities  against 
Eobinson  in  virtue  of  his  having  been  a  shareholder.  The  pur- 
pose of  the  transaction  was  to  satisfy  all  such  equities  and  leave 
no  room  for  their  after  existence.    , 

So  far  as  the  case  shows,  the  object  was  accomplished,  and 
the  receiver  represents  in  this  action  only  the  corporation  which 
assented  to  the  substitution  of  Marshall's  liability  for  that  of 
Robinson.  We  think  such  assent  was  suiiiciently  established. 
The  argument  to  the  contrary  impresses  us  rather  as  technical 
than  just.  It  is  urged  that  plaintiff  was  bound  to  prove  not 
only  tlie  company's  consent  to  a  transfer,  but  its  consent  also  to 
a  release.  We  think  that  was  established.  Much  more  than  a 
mere  consent  to  a  transfer  was  shown.  A  release  of  Robinson 
and  a  substitution  of  Marshall  as  the  debtor  was  the  exact  point 
of  the  negotiation.  And  the  corporation  not  only  assented  to 
the  transfer,  but  borrowed  the  $13,000  necessary  to  release 
Robinson  from  possible  liability  to  creditors ;  the  new  board 
formally  ratified  the  loan,  and  gave  a  confession  of  judgment 
for  the  amount  to  the  lenders.  That  no  formal  resolution  of 
release  was  adopted  is  true,  but  that  was  not  necessary  where 
the  whole  transaction  rested  upon  such  foundation.  It  is  said 
that  the  corporation  had  no  power  to  prevent  a  tmnsfer  of 
stock,  and  were  bound  to  consent,  and  so  the  transfer  does  not 
prove  consent  to  a  release.  But  the  case  does  not  stand  upon 
the  bare  consent  to  a  transfer.  Robinson  was  not  merely  sell- 
ing the  stock  for  fifty  cents  on  the  dollar,  payable  in  the  notes 
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of  the  purchaser.  He  required  as  a  condition  of  the  transfer, 
without  which  he  would  not  have  made  it,  an  entire  end  of  his 
liability,  to  effect  which,  positive  and  very  important  action  of 
the  company  was  necessary,  and  when  they  took  that  action  to 
complete  the  understood  arrangement,  they  assented  to  the  plan 
in  all  its  known  details.  They  might  have  refused  their  part 
in  it,  and  if  they  had,  would  have  prevented  the  transfer  made, 
and  brought  about  an  effort  to  dissolve  the  company.  It  is 
added  that  there  is  no  proof  that  the  company  accepted  Mar- 
shall's liability  by  issuing  new  shares  to  him.  But  without 
that,  the  transfer  does  sufficiently  appear  upon  the  stock  ledger, 
and  Mai'shall  became  liable  as  the  new  or  substituted  holder, 
even  though  no  formal  certificates  were  issued  to  him.  If  the 
company  did  not  transfer  the  stock  to  Marshall  according  to  alL 
the  prescribed  forms,  that  was  its  own  fault  and  not  that  of  the 
defendants.     {Isham  v.  Biuskingham,  siy^/ra.) 

It  was  said  in  Seymour  v.  Siurgess  (26  N.  T.  141),  that  in 
actions  upon  unpaid  subscriptions  for  stock,  and  against  assign- 
ees of  stock  not  fully  paid  for,  courts  have  had  respect  to  the 
terms  of  the  contract  and  certificate,  and  the  circumstances  of 
the  case.  The  attendant  circumstances  in  the  present  case,  the 
nature  of  the  negotiation,  the  understood  purpose,  and  the  action 
of  the  company  in  Accordance  therewith,  satisfy  us  that  Marshall 
was  accepted  as  the  substituted  debtor,  and  Robinson  released. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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John  H.  N.  Patrick,  Respondent,  v.  William  F.  Shaffkb, 

Appellant. 

In  an  action  upon  a  jadgment  recovered  bj  plaintiff  against  defeadaut  in 
another  State,  defendant  set  np  as  a  counter-claim  an  alleged  loan  bj 
him  to  plaintiff  of  $12/M)0.  It  appeared  that  in  the  former  action,  which 
was  for  money  loaned,  defendant  denied  the  loan,  and  set  upas  a  defense 
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and  gave  evidence  on  the  trial  thereof  tending  to  show  that  he  advanced 
the  monej  set  np  as  a  counter-claim  to  one  to  whom  plaintiff  was  in- 
debted, and  who  held  title  to  certain  lands  as  securitj  therefor,  ander  an 
agreement  that  the  land  should  be  conveyed  to  defendant,  to  be  held  as 
securitj,  and  to  be  conveyed  to  plaintiff  on  payment  of  the  loan,  and  that 
the  alleged  loans  made  by  plaintiff  were  simply  payments.  Plaintiff,  on  the 
other  hand,  gave  evidence  to  the  effect  tliat  his  interest  in  the  land  was 
sold  absolutely  to  defendant,  who  paid  the  $12,500  as  the  purchase-price 
and  received  a  deed  from  the  one  holding  title.  HMt  that  the  question 
whether  the  $12,500  was  a  loan  was  necessarily  involved  in,  and  deter- 
mined by  the  former  action,  and  the  judgment  therein  was  conclusive; 
also  that  the  fact  that  the  matter  was  set  up  as  a  defense  in  the  former 
action,  not  as  a  counter-claim,  was  ImmateriaL 

(Submitted  December  11,  1883  ;  decided  January  15, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Coart 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  January  3,  1882,  which  af- 
firmed a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict, 
and  denied  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Elihu  Root  cfe  WiUard  BarUett  for  appellant.  A  de- 
mand or  claim  having  passed  into  judgment  cannot  again  be 
brought  into  litigation  between  the  parties  in  proceedings  at 
law.  {Cromwell  v.  Cowrvty  of  Sac^  94  TJ.  S.  353  ;  The  Packet 
Co.  V.  SicJceU,  5  WaU.  592.) 

Henry  A.  Root  for  respondent.  A  claim  which  has  been  set 
up  by  way  of  either  defense  or  recoupment,  and  disallowed,  can- 
not be  used  as  a  counter-<$laim  in  a  subsequent  action.  {Birch 
head  V.  Brown,  5  Sandf .  134,  145 ;  2  Smith's  L.  C.  [7th  Am. 
ed.],  H.  &  W.  771 ;  Defnarestv,  Darg,Z2l^. Y.^%1\  Wilder 
V.  Caee,  16  Wend.  583 ;  Rogers  v.  Rogers,  1  Hilt.  194.)  Upon 
such  evidence  as  was  admitted  without  objection,  the  Nebraska 
judgment  is  a  bar  to  the  counter-claim.  {Clemens  v.  Cletnens, 
37  N.  Y.  59, 73 ;  Harris  v.  Harris,  36  Barb.  88,  94 ;  Eerr  v. 
Hays,  35  N.  T.  331,  337;  CoUyer  v.  CoUins,  17  Abb.  Pr. 
467^    ^le  V.  Bingham,  7  Barb.  494.)  'A  judgment  on  a 
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general  verdict,  where  two  or  more  issues  are  involved,  is 
prima  facie  evidence  that  all  were  passed  upon,  and  a  bar  in 
r^ard  to  any  one  of  them,  until  the  party  against  whom  the 
verdict  was  rendered  has  shown  that  it  was  not  passed  upon. 
{Yonkera  v.  Bishop^  1  Daly,  449 ;  White  v.  JSimonds^  33  Vt. 
178 ;  Day  v.  VaUeUej  25  Lad.  42 ;  Eenderean  v.  Keaiiery  1 
Eich.  474 ;  Bagot  v.  WUliama,  3  B.  &  C.  235 ;  1  Greenleaf  on 
Evidence,  §  532.)  A  judgment  is  conclusive  not  only  as  to  the 
matters  actually  litigated,  but  as  to  every  thing  that  might 
have  been  litigated  in  the  former  action.  {CromweU  v.  Couivty 
of  Sac,  94  U.  S.  351,  352;  Aurora  City  v.  West,  7  Wall.  82, 
96 ;  Ihinkam  v.  Bower,  77  N.  Y.  76 ;  Rayea  v.  Reese,  34 
£arb.  156 ;  Bruen  v.  Rorie,  2  id.  586 ;  Coaler  v*  Skipman,  35 
N.  Y.  533,  545;  J(/rdan  v.  Yan  Eppe,  85  id.  427, 436;  Smith 
V.  Smith,  79  id.  634;  2  Smith's  L.  C.  [7th  Am.  ed.],  H.  &  W. 
767;  CaaUe  v.  J>/aye8,14:  N.  Y.  329 ;  Embury  v.  Conner,  3  id.  511, 
522 ;  Jennison  v.  Springfield,  13  Gray,  544.)  This  case  should 
therefore  be  treated  as  though  the  principal  of  the  alleged  debt 
had  been  (as  it  was)  the  one  matter  in  isstie,  and  then  the 
general  rule  applies  that  a  counter-claim  founded  on  facts  that 
would  have  been  fatal  to  the  plaintiff's  recovery  in  the  former 
action  is  barred  by  the  former  judgment,  whether  set  up  there 
or  not.     {Dunham  v.  Bower,  77  N.  Y.  76.) 

MiLLSB,  J.  This  action  was  brought  to  recover  the  amount 
of  a  judgment  obtained  by  the  plaintiff  against  the  defendant, 
in  a  court  of  general  jurisdiction  in  the  State  of  Nebraska. 

The  answer  of  the  defendant  admitted  the  recovery  of  the 
judgment,  and  that  no  part  tliereof  had  been  paid,  and  set  up 
as  a  defense  a  counter-cjaim,  in  which  he  alleged  that  he  had 
paid  $12,500  to  the  use  of  the  plaintiff,  to  be  repaid  upon  de- 
mand, and  that  he  had  demanded  payment  and  that  no  part 
thereof  had  been  paid.  The  plaintiff  served  a  reply,  in  which 
he  set  up  an  extract  from  the  defendant's  answer  in  the  Ne- 
braska suit,  which  shows  that  the  counter-claim  pleaded  in  this 
action  was  interposed,  and  constituted  a  defense  to  the  action 
in  which  the  plaintiff  recovered  judgment  in  the  State  of  Ne- 
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braska.  It  was  claimed  tliat  the  verdict  rendered  in  that  action 
was  conclnsive  in  the  present  ease.  The  real  issue  presented 
upon  the  trial  of  this  action  was  whether  the  judgment  re- 
covered in  the  State  of  Nebraska  was  conclusive  against  the 
counter-claim  interposed  in  the  answer  of  the  defendant  in  the 
case  at  bar.  It  is  apparent  that  the  claim  of  the  plaintiff 
in  this  action  is  the  same  substantially  and  in  fact  as  the  de- 
mand for  which  a  recovery  was  had  in  the  State  of  Nebraska. 
The  plaintiff  there  claimed  to  recover  for  moneys  lent  by  him 
to  the  defendant.  The  defendant  denied  that  the  plaintiff  liad 
ever  lent  any  money  to  him,  and  claimed  that  he  had  lent  the 
respondent  $12,500  several  years  before  the  commencement  of 
the  suit  in  Nebraska,  and  that  the  moneys  which  the  plaintiff 
claimed  to  recover  were  payments  upon  the  loan  of  $12,500. 
It  appears  from  the  record  before  us,  that  upon  the  trial  of  the 
suit  in  Nebraska,  the  defendant  introduced  evidence  to  prove 
that  he  had  advanced  to  and  for  the  use  of  the  plaintiff  the 
sum  of  $12,000,  to  discharge  a  debt  due  from  the  plaintiff  to 
one  Augustus  Kountze,  who  held  title  to  a  certain  tract  of 
land  in  Nebraska,  as  security  for  such  indebtedness ;  that  an 
agreement  had  been  made  between  the  parties,  providing  for 
a  conveyance  of  the  land  by  Kountze  to  the  defendant,  who 
should  hold  it  as  security  for  the  sum  which  he  had  advanced ; 
on  the  other  hand  the  plaintiff's  testimony  establislied  that  the 
plaintiff  formerly  owned  an  undivided  half  of  two  hundred 
and  seventy  acres  of  land  in  Omaha,  Douglas  county,  Nebraska, 
the  legal  title  of  which  was  held  by  said  Kountze,  with  other 
collaterals,  to  secure  $5,200  whidi  the  plaintiff  owed  to  the 
Omaha  Bank ;  that  in  1870,  the  plaintiff  sold  this  midivided 
half  to  Shaffer,  for  $12,500,  and  Shaffer  took  a  deed  directly 
from  Kountze;  that  subsequently  the  plaintiff  lent  the  defend- 
ant in  five  sums  about  $7,000.  It  will  be  seen  that  the  evi- 
dence was  contradictory,  as  to  whether  the  plaintiff  lent  the 
defendant  the  money  claimed  by  him,  or  whether  it  was  a 
payment  upon  the  $12,000,  which  the  defendant  claimed  that 
he  had  loaned  the  plaintiff.  The  issue  upon  the  trial  of  the 
Nel)raska  case  really  was,  whether  the  moneys  received  from  the 
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plain tiflE  were  loans,  or  whether  they  were  payments  of  instal- 
ments upon  the  mortgage  alleged  to  have  been  given  by  plaint- 
iff to  defendant  for  money  which  plaintiff  had  borrowed  from 
defendant,  or  in  other  words,  was  the  deed  absolute,  or  was  it 
a  mortgage.  It  will  be  perceived  that  the  defendant  not  only 
denied  that  there  was  any  loan,  but  he  set  np  in  the  third  para- 
graph of  his  answer  precisely  the  same  facts  which  are  here 
pleaded  as  a  counter-claim.  There  is  no  substantial  difference 
in  the  answer  in  this  respect  in  the  case  considered  and  in  the 
third  paragraph  of  the  answer  in  the  Nebraska  action,  except 
that  here  he  demands  affirmative  relief  by  way  of  counter- 
claim. 

If  the  jury  in  the  Nebraska  case  had  believed  the  version 
of  the  transaction  as  given  by  the  defendant,  they  would  have 
found  that  the  moneys  claimed  by  the  plaintiff  were  not  loans 
but  payments  upon  the  mortgage  which  defendant  held  upon 
plaintiff 's  lands.  Having  found  to  the  contrary,  it  would  seem 
to  follow  that  the  real  question  in  the  case,  as  to  the  nature  of 
the  transaction,  was  tried  and  disposed  of  adversely  to  the 
defendant  upon  the  issue  presented,  and  is  conclusive  in  this 
action  against  the  defendant,  as  was  held  upon  the  trial.  It  is 
said,  however,  that  there  was  another  and  separate  defense  in 
the  Nebraska  suit  npon  which  judgment  may  have  gone  against 
the  defendant  there,  without  necessarily  involving  the  truth  of 
the  facts  which  were  pleaded  as  a  second  and  separate  defense ; 
this  was  a  denial,  in  the  second  paragraph  of  the  answer,  that 
the  plaintiff  loaned  to  the  defendant  the  sum  claimed  or  any 
gums  whatever.  The  argument  of  the  defendant's  counsel  is, 
that  the  plaintiff  claimed  that  he  had  loaned  the  defendant 
certain  moneys,  which  was  denied  by  the  defendant ;  that  the 
defendant  says,  however,  that  he  had  received  certain  sums 
from  the  plaintiff  which  were  paid  on  account  of  a  mortgage 
debt  the  plaintiff  owed  him,  and  that  the  question  which  the 
jury  in  the  Nebraska  case  were  thus  required  to  pass  upon  was 
whether  the  money  which  had  been  paid  by  the  plaintiff  to  the 
defendant  was  paid  on  account  of  this  mortgage  debt,  or  was  a 
separate  and  independent  transaction  in  the  nature  of  a  loan  ; 
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that  the  finding  of  the  jury  is  that  it  was  a  separate  transaction 
in  the  nature  of  a  loan,  and  this  does  not  determine  the  ques- 
tion whether  a  mortgage  debt  existed  or  not.  We  are  unable  to 
perceive  the  force  of  the  position  contended  for.  The  evidence 
in  reference  to  the  loans,  as  well  as  that  relating  to  the  mort- 
gage debt,  all  had  a  bearing  upon  the  right  of  the  plaintiff  to 
recover  in  the  Nebraska  case.  The  defendant  claimed  that  no 
loans  were  made,  but  that  the  moneys  were  paid  upon  the 
mortgage  debt.  This  claim  is  not  well  founded,  for  it  is  mani- 
fest these  payments  were  so  inseparably  connected  with  the 
loans  that  it  is  difficult  to  see  how  a  discrimination  could  be  made 
by  the  jury  which  would  separate  the  oneirom  the  other.  If 
no  loans  were  made  the  alleged  mortgage  debt  did  exist ;  if 
they  were  made  then  there  was  no  mortgage  debt.  This  was 
the  issue  presented.  It  related  to  one  transaction,  and  it  would 
be  unreasonable  to  hold  that  a  distinction  exists  which  author- 
izes the  conclusion  that  the  jury  merely  passed  upon  the  ques- 
tion whether  there  were  loans,  without  considering  the  question 
arising  as  to  the  existence  of  the  alleged  mortgage  debt  In 
view  of  the  evidence  introduced,  showing  that  the  loans  had 
been  made,  and  the  testimony  which  tended  to  establish  that 
these  loans  were  payments  of  installments  upon  the  alleged 
mortgage  debt,  and  the  conflict  in  the  testimony  in  regard  to 
the  nature  of  the  transaction,  it  cannot,  we  think,  be  arged 
that  there  was  no  issue  made  upon  the  trial  in  reference  to  the 
existence  of  the  mortgage  debt.  Nor  is  it  a  reasonable 
assumption,  under  the  circumstances,  that  the  jury  might  have 
found  that,  although  the  loans  were  made  to  the  defendant  at 
the  time  claimed,  it  was  not  convenient  for  the  plaintifE  then 
to  make  absolute  payment  on  account  of  the  alleged  mortgage 
debt.  It  cannot  be  said  that  the  judgment  in  the  Nebraska 
case  was  merely  a  decision  that  the  moneys  claimed  in  that  suit 
were  not  repayments  on  account  of  that  advance.  Without 
deciding  whether  the  claim  for  the  $12,000,  made  by  the 
defendant,  was  a  valid  and  subsisting  demand,  in  no  sense  can 
the  judgment  be  regarded  as  merely  determining  that  the 
moneys  claimed  by  the  plaintifE  were  separate  and  independent 
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loans,  without  any  regard  whatever  to  the  validity  of  the 
defendant's  claim  set  np  in  the  third  paragraph  of  his  answer. 
The  decision  clearly  embraces  the  question  presented  as  to  the 
loans  being  made,  as  well  as  the  claim  of  the  defendant  that 
they  were  only  payments  upon  the  alleged  mortgage  debt. 

The  position  of  the  defendant  is  the  same  in  both  cases,  and 
there  is  no  ground  for  claiming  that  the  mortgage  debt  was 
there  pleaded  as  a  matter  of  inducement  to  one  of  the  defenses 
there  interposed,  while  here  it  is  an  affirmative  claim.  The 
testimony  upon  the  trial  supported  the  theory  that  the  same 
issue  was  litigated  in  the  Nebraska  case  as  in  the  one  at  bar. 
The  question  as  to  the  loan  or  payment  was  not  distinct  from 
the  issue  of  a  sale  or  mortgage,  but  was  directly  connected  with 
and  constituted  a  part  of  it 

It  is  veiy  evident  that  the  principal  question  which  was  liti- 
gated upon  the  trial  of  the  action  in  the  Nebraska  court  was 
whether  the  transaction  between  Kountze  and  the  defendant 
was  a  sale  of  the  land  to  the  defendant,  or  whether  it  was  in 
fact  a  loan  made  by  die  defendant  to  the  plaintiff,  at  his  request, 
and  for  his  benefit,  under  an  agreement  that  the  defendant 
should  takoa  deed  from  Kountze  and  hold  the  land  conveyed 
to  him  as  merely  a  security  for  the  moneys  paid  for  the  same, 
and  which  were  to  be  repaid  by  the  plaintiffs.  If  the  defend- 
ant had  purchased  the  land  from  Kountze  only  as  an  invest- 
ment without  any  agreement  that  he  was  to  convey  the  same 
to  the  plaintiff  when  the  advances  made  were  repaid  by  the 
plaintiff,  then  the  plaintiff  was  not  indebted  to  the  defendant, 
and  the  moneys  received  by  the  defendant  from  the  plaintiff 
were  not  installments  paid  upon  the  debt,  but  were  loans  as 
(daimed  by  the  plaintiff.  If,  on  the  contrary,  the  advances  were 
made  by  the  defendant,  and  the  lands  held  as  security  for  the 
same,  then  the  moneys  paid  by  the  plaintiff  to  the  defendant 
were  partial  payments,  and  the  advances  made  were  not  loauA. 
This  was  the  real  issue  in  the  case  and  the  judgment  rendered 
thereon  was  conclusive  between  the  parties.  The  fact  that 
the  defendant  did  not  demand  judgment  against  the  plaint- 
iff in  that  action,  for  the  balance  due  him,  does  not  change  the 
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issue  which  was  tried,  as  the  defendant  had  a  right  to  set  np  his 
claim  as  a  defense  merely,  as  he  clearly  did,  and  not  as  a  conn- 
ter-claim.  It  being  so  used  it  cannot  now  be  presented  as  a 
connter-claim  against  the  plaintiffs  demand  in  this  action.  To 
allow  this  to  be  done  would  be  to  permit  the  same  issue  to  be 
presented  as  was  tried  and  determined  in  the  Nebraska  action. 
The  defendant,  having  had  his  day  in  court  in  the  Nebraska  case 
upon  the  issue  there  presented,  cannot  in  this  case  be  allowed  to 
contest  the  same.  The  questions  which  were  involved  and  de- 
cided in  that  action  are  7*e8  adfiklicatay  and  must  be  regarded  as 
settled  and  disposed  of  in  accordance  with  the  well-established 
principle  of  law,  that  where  it  appears  that  the  identical 
questions  involved  in  the  issues  have  been  tried  and  passed 
upon  in  another  action,  it  is  an  estoppel  which  concludes  the 
parties  in  the  action  on  trial.  (Kerr  v.  Hays^  35  N.  Y.  331 ; 
Wilder  v.  Case,  16  Wend.  583 ;  OromweU  v.  CourUy  of  SaCy 
94  U.  S.  351,  352.)  The  discussion  already  had  fully  disposes 
of  the  question  presented.  There  is,  however,  another  princi- 
ple which  may  be  invoked  in  support  of  the  judgment  which 
should  not  be  overlooked.  And  that  is  that  '^  The  judgment  is 
final  and  conclusive  between  the  parties,  not  only  as  to  the 
matters  actually  determined,  but  as  to  every  other  matter  which 
the  parties  might  have  litigated  and  have  decided  as  incident 
to,  or  essentially  connected  with,  the  subject-matter  of  the  liti- 
gation within  the  purview  of  the  original  action,  either  as  a 
matter  of  claim  or  of  defense."  {Jordan  v.  Van  JSpps^  85  N. 
Y.  436.  See,  also.  Smith  v.  Smithy  79  id.  634;  Embury 
v.  Conner,  3  id.  511,  522 ;  Clemens  v.  Clemens,  37  id.  59,  73 ; 
Harris  v.  Harris,  36  Barb.  88,  94.)  After  a  careful  consid- 
eration of  the  views  presented  in  the  argument  of  the  learned 
counsel  of  the  appellant,  we  are  unable  to  discover  why  the 
rule  last  laid  down  is  not  applicable  in  the  case  at  bar.  Some 
other  exceptions  are  taken  to  the  rulings  made  upon  the  trial, 
but  noue  of  them  are  important,  and  they  cannot  affect  the 
judgment  if  the  views  which  we  have  expressed  are  correct. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Daniel  M.  Porter,  Appellant,  v.   Isidor  Wormskr  et  al., 

Respondents.  . 

'^  194    481 

Il99   887j 

An  agent  aathoristed  to  sell  the  property  of  his  principal  maj,  in  the  ab-         LjJ  ^1 
senoe  of  special  reatrictions,  sell  in  any  a«aal  and  ordinary  way.  I  m  431 

Where  a  vendee  brings  an  action  to  impeach  the  account  of  his  vendor,  on         ji4^08^ 
grounds  which  imply  the  existence  of  a  formal  contract  of  sale,  he  can- 
not  question  the  validity  of  the  contract  under  the  statute  of  frauds. 

In  May,  1869,  plaintiff  contracted  to  purcliase  of  defendants,  who  were 
stock-brokers  and  dealers  in  government  bonds,  $1,000,000  United  States 
four  per  cent  bonds,  wliich  the  latter  agreed  to  carry  for  a  specified  time. 
Sale  notes  were  delivered  by  defendants  to  plaintiff  for  the  amount 
contracted  for,  and  cotemporaneously  therewith  entries  were  made 
of  the  sales,  on  defendants'  books  of  sales  of  bonds;  the  bonds 
were  described  therein  as  coupon  bonds.  In  June,  1860,  plaintiff  gave 
to  defendants  a  "stop  order*'  to  sell  **  $500,000  at  100.1-4,  ex.  July 
coupons  and  accrued  interest  (500.000  do.  at  100.1-2  do.  do."  The  stop 
order  authorized  a  sale  at  the  market  price  whenever  bonds  were  bought 
and  sold  by  other  parties  at  the  price  fixed.  On  August  18,  bonds  sold 
at  the  Stock  Exchange  at  101  *'  flat,*'  i.  6.,  carrying  the  accrued  interest 
from  July  1 ;  thereupon  defendants  sold  $200,000  at  that  price  on  plaint- 
iff's account ;  the  accrued  interest  at  that  time  was  less  than  one-half 
per  cent ;  next  day  bonds  sold  at  100.5-8,  and  defendants  sold  (800,000 
at  101  and  100.7-8,  and  on  August  15  they  sold  $500,000  at  100.7-8,  the 
lowest  price  on  that  day.  The  losses  on  the  transaction  were  charged  in 
plaintiff's  account.  In  an  action  to  open  and  review  the  account,  TiM^ 
that  the  first  limit  of  the  stop  order  was  reached  and  a  sale  was  author^ 
ized  after  July  1,  when  bonds  of  the  description  of  those  in  question 
had  sold  in  the  market  for  a  flat  price,  which,  after  deducting  therefrom 
the  accrued  interest  from  that  date,  would  leave  100.1-2  ;  that  as  the  de- 
cline had  not  reached  that  point  when  the  first  sale  was  made  it  was  un- 
authorized ;  but  that  plaintiff  was  only  entitled  to  the  damages  ;  and,  as 
it  appeared  that  plaintiff  was  not  injured  by  the  sale,  and  that  the  stop, 
order  limit  was  reached  the  next  day,  that  he  was  entitled  to  nothing 
more  than  the  proceeds  of  the  sale. 

The  stop  order  contained  no  directions  as  to  the  manner  of  sale ;  the  bonds 
were  sold  between  the  calls  at  the  Stock  Exchange  at  private  sale;  they 
were  sold  as  high  as,  and  some  higher  than  the  market  price,  and  it  ap- 
peared that  the  bulk  of  the  sales  of  government  bonds  were  made  in 
this  way.  Held,  that,  in  the  absence  of  evidence  to  impeach  the  fairness 
of  the  sale,  the  manner  in  which  it  was  made  was  not  a  ground  of  ob- 
jection. 

The  headings  to  the  notices  of  sale  sent  by  defendants  to  plaintiff  indi- 
cated that  the  bonds  were  bought  of  plaintiff  by  defendants ;  plaintiff 
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claimed  that  defendants,  as  his  agents,  oould  not  purchase,  and  so  that 
the  sales  were  void  ;  defendants,  however,  proved  that  the  sales  were  in 
fact  made  to  others  HM^  that  defendants  were  not  precluded  by  the 
notices  from  showing  the  real  transactions. 

It  appeared  bj  the  notice  of  sale  that  the  bonds  sold  August  13  were  regis- 
tered bonds.  It  was  claimed  by  plaintiff  here  that  this  was  not  a  sale  of 
plaintiff's  bonds,  and  furnished  no  basis  for  charging  him  with  a  loss. 
Held,  that  as  this  point  was  not  raised  by  the  pleadings,  or  by  any  excep. 
tion  appearing  in  the  case,  it  was  not  available  here. 

Plaintiff 's  counsel  also  claimed  the  original  contract  of  purchase  to  be 
void  under  the  statute  of  frauds,  as  there  was  no  written  note  or  memo- 
randum signed  by  him.  This  objection  was  not  taken  in  the  complaint, 
and  was  raised  for  the  first  time  in  the  requests  for  findings.  Held,  that 
plaintiff  was  not  in  a  position  to  question  the  validity  of  the  contract 
under  the  statute.  ^ 

(Argued  December  12, 1888 ;  decided  January  15, 1884  ) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
perior Court  of  the  city  of  New  York,  entered  upon  an 
order  made  April  3,  1882,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  K  ComstocJc  and  D,  M  Porter  for  appellant.  When 
an  agency  is  created  or  conferred  by  a  written  instrument,  and 
grows  wholly  out  of  it,  the  nature  and  extent  of  the  authority 
must  be  ascertained  from  the  instrument  itself,  and  cannojb  he 
changed  or  enlarged  by  usage.  {Gardner  v.  SmithjQ  Tenn. 
691 ;  Hogg  v.  Snaith^  1  Taunt.  347 ;  Potter  v.  EvereU,  Ired.  Eq. 
152;  Batly  v.  CarsweU^  2  Johns.  48;  Martin  y.  Famaworth^ 
49  N".  T.  655 ;  Nixon  v.  Palmer,  8  id.  398 ;  Bertram  v.  Godfrey, 
1  Knapp's  P.  C.  C.  381 ;  WestcoUY.  Thompson,  18  N.  T.  363 ; 
Ledyard  v.  Uibhard,  26  Alb.  L.  J.  414.)  The  question  of 
the  power  of  a  stock-broker,  buying  on  margins,  to  sell,  if 
it  depends  upon  the  construction  of  writings  between  the  par- 
ties, is  a  question  of  law  merely.  {Dams  v.  Gvyynne,  57  N. 
Y.  676;  4  Daly,  218.)  The  bonds  sold  by  defendants  on 
August  13  and  14, 1879,  were  not  plaintiffs  bonds.     This  being 
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80,  their  failure  under  their  contract  to  deliver  entitles  the 
plaintiff  to  recover.  [Kiwher  v.  Ba^her^  L.  R.,  8  Ch.  App.  56 ; 
Evans  on  Ag.  14;  BedU  v.  Allen,  18  Johns.  363 ;  Bossiter  v. 
BoMiter,  8  Wend.  495 ;  AUen  v.  Ogdm,  1  Wash.  0.  C.  274, 
276.)  The  alleged,  sales  of  the  bonds  on  August  13,14,  and 
15, 1879,  were  no  sales,  because  defendants  sold  the  bonds  to 
themselves.  {Salmon  Mfg,  Co.  v.  Qoddardj  14  How.  [U.  S.] 
446-466 ;  Sau^id&rson  v.  Jackson,  2  B.  &  P.  238 ;  Tho7mton  v. 
M&ux,  M.  &  M.43  ;  Higgins  v.SmioTy  8  M.&  W.  834;  Ind. 
P.  &  C.  B.  B.  Co.  V.  Tyng,  63  K  Y.  653,  655;  Benj.  on 
Sales,  §  239 ;  Tamsig  v.  Bart,  49  N.  Y.  301 ;  58  id.  425 ; 
Pearson  v.  C.  B.  B.  Co.,  28  Alb.  L.  J.  366,  368-371 ;  Bam 
V.  Brawn,  56  N.  Y.  285,  288 ;  Gardner  v.  Ogdm,  22  id.  327, 
343-349 ;  Broohnan  v.  Bothschild,  3  Simons,  153 ;  Boths- 
child  V.  Brooknum,  5  Bligh  [N.  8.],  165 ;  WhUachre  v.  Whit 
aokre,  Macnaughton's  Select  Cases,  53, 45  ;  CfnUl  v.  Dodson, 
id.  105,  114 ;  Bennett  v.  Austin,  81  K  Y.  308,  333  ;  Bobin- 
son  V.  MoOett,  L.  R,  7.  L.  H.  Eng.  &  Ir.  App.  Cas.  802-808 ; 
jEc  parte  Mo<yre,  45  L.  T.  [N.  S.]  568  ;  Ex  parte  Dyster,  1 
Mer.  166, 175 ;  Thacher  v.  Ha/rdy,  L.  R,  4  Q.  B.  Div.  686 ; 

Wan^ddl  V.  U.  P.  B.  B.  Co.,  108  U.  S.,661;  Lowth&r  v. 
Lowther,  13  Yesey,  Jr.,  95,  103 ;  Langton  v.  Wait,  L.  R, 
6  Eq.  165 ;  Lincoln  v.  Erie  Co.,  132  Mass.  129 ;  Button  v. 

Wiliner,  52  N.  Y.  312,  319 ;  Budrn  v.  Waits/elder,  16  Hun, 
337;  Story  on  Bailment,  §  319;  Bay  v.  Holmes,  103  Mass. 
306 ;  Duane  v.  English,  L.  R.,  18  Eq.  624  ;  Martin  v.  MouU 
ton,  8  N.  H.  504 ;  4  Kent's  Com.  [7th  ed.]  476 ;  Schouler 
on  Bailments,  209  ;  Tyler  on  Usury,  586 ;  Edw.  on  Bailments, 
§  283 ;  B'kofN.  O.  v.  Torry,  7  Hill,  260  ;  /S.  (7.,  9  Paige,  649  ; 
Bdbson  v.  Bacey,  3  Sandf.  Ch.  60 ;  Conkey  v.  Bond,  36  N.  Y. 
427;  34  Barb.  276;  Fellows  v.  JVorthrup,  39  N.  Y.  117;  1 
Parsons  on  Contracts,  87 ;  Bridenbecker  v.  Lowell,  32  Barb.  9 ; 
Oa/rdner  v.  Ogden,  22  N.  Y.  327-341 ;  AhhoU  v.  Am.  Co.,  33 
Barb.  678;  Pickering  y.  Deweritt,  100  MsiaR.41Q\  McDonald 
V.  Lord,  2  Robt.  7;  26  How.  Pr.  404;  Moore  v.  Moore,  6 
N.  Y.  266 ;  4  Sandf.  Ch.  87 ;  Marye  v.  S^rouse,  6  Fed.  483 ; 
Bentley  v.  Cramen,  18  Beavan,  76;  Treoekfam^Y.  ChaHes,  9  id. 
S10KBL8 — Vol.  XLIX.       56 
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140.)  If  the  ^' fitop-order "  price  had  been  reached,  then  at 
that  moment  defendants  became  plaintifPs  brokers,  and  they 
could  not  purchase  for  themselves  when  employed  to  sell. 
{Bam  V.  Browuy  56  N.  Y.  285,  288 ;  Qwrdner  v.  Ogd&n.^  22 
id.  327,  343-349 ;  Brooknum  v.  Bothachild^  3  Simons,  153 ; 
Bobinson  v.  MoUeU,  L.  R.,  7  H.  L.  Eng.  &  Ir.  App.  Cases,  802- 
808 ;  Thacker  v.  Haa^dy,  L.  R,  4  Q.  B.  Div.  685  ;  Lwngton  v. 
Waite^  L.  R.,  6  Eq.  165 ;  Gopdand  v.  Insur<mce  Co.^  6  Pick, 
[Mass.]  198 ;  Beed  v.  Wame?^,  5  Paige,  650 ;  Torry  v.  Bk.  of 
N.  0.,  9  id.  648-663 ;  Lowther  v.  Lawth&r,  13  Vesey,  95 ; 
Story's  Eq.  Jur.,  §§  315,  321,  323 ;  Story  on  Bailments,  §  319 ; 
Middlesex  B'k  v.  Meru>t,  4  Mete.  325 ;  Tfie  Bank  v.  D.  B. 

B.  Co.,  8  Clarke  [Iowa],  277;  Marylxmd  Ins.  Co.  v.  DaJr 
rymple,  25  Md.  242-265 ;  Sanderson  v.  Walker,  13  Yesey, 
601 ;  LamgUm  v.  Waits,  L.  R.,  6  Eq.  165 ;  M(yrse  v.  Boyal, 
12  Yesey,  355 ;  Bain  v.  Brown,  56  N.  Y.  285,  288.)  Defend- 
ants properly  claim  that  the  sales  notes  of  May  are  conclusive 
as  to  the  plaintiff,  and  that  he  could  not  offer  parol  evidence 
to  vary  them  ;  that  being  true  defendants  cannot  be  allowed  to 
offer  evidence  to  vary  these  notes,  rendered  in  August,  much 
less  can  they  imgeach  them  without  testimony.  {Mages  v. 
Atki7ison,  2  M.  &  W.  439,  441 ;  2  Parsons  on  Contracts  [5th 
ed.],  548 ;  Benjamin  on  Sales,  §  219 ;  Higgins  v.  Senior,  8 
M.  &  W.  834;  Williams  v.  Chnstie,  4  Duer,  29  ;  Ind.  P.  d 

C.  B.  B.  Co.  V.  Tyng,  63  N.  Y.  653,  655;  Dos  Passes  on  Stock- 
brokers, etc.,  682 ;  Ford  y.  WiUiams,  21  How.  [U.  S.]  287, 
289.)  No  names  being  given  of  the  purchasers  other  than  the 
defendants,  or  of  the  place  where  the  bonds  were  alleged  to 
have  been  sold,  or  the  numbers  of  the  bonds,  the  transactions 
amount  to  nothing  more  than  purported  sales  on  paper.  (Dos 
Passes  on  Stock-brokers,  etc.,  224,  note  2,  682,  683 ;  Boyal 
Exchange  Ins.  Co.  v.  More,  11  Weekly  Rep.  592.)  The 
alleged  sales  were  illegal,  improper  and  unwarranted,  because  the 
bonds  were  not  sold  at  public  sale,  or  at  public  mart  for  such 
commodities,  to-wit,  the  Stock  Exchange,  but  were  without  any 
authorization  therefor  sold  at  private  sale,  whilst  all  the  previous 
dealings  of  the  parties  had  been  made  at  the  Stock  Exchange. 
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{Brovm  v.  Ward,  3  Duer,  660 ;  Brass  v.  WortA,  40  Barb.  648 ; 
Wheeler  v.  Newbold,  16  N.  T.  392 ;  Rwnkin  v.  MoCvUough^  12 
Barb.  103 ;  WiUoughby  v.  Comstock,  3  Hill,  389 ;  Dyk&rs  v. 
AUery^l  id.  497 ;  Ogden  v.  Laihrop,  65  N".  Y.  158 :  Marylamd 
Fire  Ins,  Co.  v.  DaJ/rymple,  25  Md.  242-265 ;  CosteUo  v.  Cit^y 
jB'A,  1  J«(.Y.  Leg.  Obs.  25 ;  Edwards  on  Bailments,  283,  notes  2, 
3 ;  Rosenstock  v.  Forney,  32  Md.  169.)  Even  if  it  was  custom- 
ary to  make  such  sales  outside  the  Stock  Exchange,  in  the  absence 
of  express  agreement,  it  would  be  illegal.  (Corn  Exchange 
BTc  V.  Nassau  Bk,  91  N.  Y.  74 ;  Robinson  v.  MoUeU,  L.  R., 
7  H.  L.  Eng.  and  Ir,  App.  Oas.  802,  816 ;  Brovm  v.  Ward, 
3  Duer,  660;  CosteOo  v.  City  B%  1  N.  Y.  Leg.  Obs.  25; 
Vermilye  v.  Adarn^  Ex.  Co.,  21  Wall.  138  ;  Shaw  v.  Spencer, 
100  Mass.  382;  Boardman  v.  GaiUard,  1  Hun,  217;  60 
N.  Y.  614;  Jf.  (7.  R.  R.  Co.  v.  Morgan,  62  Barb.  217;  FaZfo 
V.  Bailey,  49  N.  Y.  464, 471, 473 ;  Dickinson  v.  <?ray,  89  Mass. 
29 ;  Diiguid  v.  .fJdwards,  50  Barb.  288 ;  Tilley  v.  Cbtm^y  (/ 
Cook,  13  Otto,  155, 162;  I/at.  B'k  v.  Burkhardt,  10  id.  686- 
692 ;  ^wA  V.  Cole,  28  N.  Y.  261 ;  Delafield  v.  /SiJofe  of  lUvMns, 
26  Wend.  192,  221;  Gardner  ^r.  Bailey,  6  Term  JR.  591; 
Hogg  V.  /Si/ii^A,  1  Taunt.  349 ;  PoUer  v.  ^wr^«,  2  Hall,  252  ; 
^a^^y  V.  CarsweU,  2  Johns.  ^48 ;  MaHnm,  v.  Famsworth,  49 
N.  Y.  655 ;  jyicon  v.  Palmer,  8  id.  398 ;  Bertram  v.  ff<?rf- 
yr^,  1  Knapp's  P.  0.  C.  381 ;  Commw.  v.  Cooper,  130  Mass. 
285 ;  S.  C,  15  Am.  Law.  Rev.  360 ;  Baskins  v.  Warren,  115 
Mass.  636 ;  F.  <&  M.  B'k  v.  Zogan,  74  K  Y.  568,  572 ;  Dif^ 
lock  V.  Blackburn,  3  Camp.  43 ;  CHhson  v.  Crick,  1  H.  ife  C 
142,  147;  Wharton  on  Agency,  §  244,  note  1.)  Where  a 
party  who  was  to  perform  a  condition  precedent  by  a  certain 
time  disables  himself  before  that  time  from  performing  it,  the 
other  party  may  immediately  abandon  the  contract.  (Chitty 
on  Contracts  [6th  Am  ed.^,  731,  732,  742  ;  2  Parsons  on  Con- 
tracts [6th  ed.],  678.)  Even  if  defendants  had  been  brokers 
Instead  of  being  vendors,  and  had  not  imposed  additional  con- 
ditions on  ofEering  to  repurchase,  liability  for  selling  without 
authority  would  not  be  barred  by  a  subsequent  offer  to  repur- 
chase.   {Gla/rk  v.   Meigs,  10  Bosw,  337.)  Plaintiff  cannot  be 


436  PORTBB  V.  WOBHSER  et  al.  [Jan., 


Statement  of  caae. 


held  to  have  ratified* the  alleged  sales  because  he  did  not  know 
at  the  time  that  defendants  were  the  purchasers,  or  sold  the 
wrong  bonds  or  sold  them  at  private  sale.  {Lev^y  v.  Lod>^ 
85  N.  1 .  365 ;  8.  C,  89  id.  386 ;  Story  on  Agency,  §  243.)  The 
referee  erroneously  admitted  evidence  to  explain  the  stop 
order.  The  language  was  plain,  and  the  agreement  must  be 
learned  from  the  contract.  {Davis  v.  Gwynney  57  N.  Y.  676; 
Weatoott  V.  Thcmpsmiy  18  id.  363 ;  Nortm  v.  Woodruffs  2 
Comst  163 ;  Canaday  v.  iTrwm,  83  N  Y.  67 ;  HiU  v.  Hiher^ 
nia  Ins.  Co,j  10  Hun,  26;  Paine  v.  SowdU^  90  N.  Y.  660; 
Deyo  V.  BleaJdey^  24  Barb.  9 ;  Rogers  v.  Kneelamd^  13  Wend. 
114 ;  10  id.  218.)  The  previous  relations  between  the  parties 
having  been  that  of  broker  and  customer,  if  while  the  account 
was  still  running  plaintiflF  gave  an  order  for  the  purchase  of 
government  bonds  defendants  could  not  sell  their  own  bonds 
to  plaintiff  without  a  plain  and  explicit  statement  that  this  was 
what  they  were  doing.  (Story's  Eq*  Jur.  [12th  ed.],  §§  316, 
311,  315,  316  a;  Kimberly  v.  Patchin,  19  K  Y.  330,  332; 
Benjamin  on  Sales  [3d  Am.  ed.],  317,  §  852 ;  Cooke  v.  Mil- 
lard, 66  N.  Y.  352 ;  Foot  v.  Marsh,  51  id.  288 ;  WhiU  v. 
WiOcs,  5  Taunt.  176 ;  EussM  v.  Garringtan,  42  N.  Y.  118 ; 
Conkey  v.  Band,  36  id.  427;  Robinson  v.  MoUett,  L,  R.,  7 
£ng.  &  Ir.  App.  Gas.  802 ;  Proctor  v.  Brain,  2  M.  &  P.  284; 
3  C.  &  P.  536 ;  Clark  v.  PoweU,  1  N.  &  M.  492,  504;  Conu 
stock  V.  Comstock,  57  Barb.  468 ;  Brovm  v.  Post,  1  Hun,  303 ; 
62  K  Y.  651;  Conkey  v.  Bond,  36  id.  427;  84  Barb.  276; 
Voris  V.  McOredy,  16  How.  Pr.  87 ;  Sitnar  v,  Canaday,  53 
N.  Y.  298;  MitcheU  v.  Read,  61  id.  123;  Ross  v.  Ross,  6 
Hun,  80 ;  Burling  v.  King,  46  How.  Pr.  452 ;  Hoffman  v. 
Treadwell,  2  T.  &  0.  67 ;  Andrew  v.  Newcomb,  32  N.  Y.  417, 
421 ;  Comfort  v.  Kiersted,  26  Barb.  472 ;  Andrews  v.  Dvn 
rami,  11  N.  Y.  35 ;  WhitcmrJ)  v.  Hungevford,  42  Barb.  117, 
186.)  As  between  principal  and  broker  an  arrangement  that 
the  broker  is  to  carry  the  stocks  or  bonds  which  he  is  directed 
to  buy,  he  himself  furnishing  their  cost  or  a  part  of  it,  means 
that  the  broker  may  use  the  stocks  for  the  purpose  of 
borrowing  on   them  tlie  money  needed  to  carry  the  loan. 
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Nouraev.  Prime^  4  Johns.  Oh.  490,  491 ;  7  id.  81 ;  Stewart  v. 
Drake,  46  N.  T.  449;  Horton  v.  Morgan.,  19  id.  170 ;  CAa/n- 
herlain  v.  Oreenleaf,  4  Abb.  N.  0.  178.)  Where  the  parties 
are  vendor  and  vendee  there  is,  unless  something  further 
is  added,  no  relation  of  agency,  and  there  is  no  reason  in  the 
fact  that  the  sale  is  on  credit  why  the  rule  of  law  that  property 
sold  out  of  a  common  mass  must  be  set  apart  and  identified, 
should  not  be  adhered  to.  (Benjamin  on  Sales,  §  352;  Kim- 
herly  v.  Patchvn,  19  N.  Y.  330,  333,  340 ;  Cooke  v.  MiUard, 
65  id.  352 ;  Bryant  v.  Bald/a^in^  52  id.  232 ;  GHldersleeve  v. 
Lamdon,  73  id.  609 ;  Dykers  v.  AUen,  7  Hill,  497.)  The 
arrangement,  though  in  form  an  executed  sale,  may  be  treated 
as  an  executory  contract.  {Cooke  v.  Millard,  65  N.  T.  352 ; 
3  JR.  S.  [6th  ed.]  142,  §§  2, 3  ;  Justice  v.  Lang,  42  N.  Y.  493 ; 
S.  a,  52  id.  323 ;  Mason  v.  Decker,  72  id.  595 ;  Benja- 
min on  Sales  [3d  Am.  ed.],  §  222,  p.  198 ;  §  211,  p.  190 ; 
Newberry  v.  WaU,  65  N.  Y.  484 ;  Rwater  v.  WeUea,  57  id. 
375 ;  Wright  v.  Weeke,  25  id.  153;  Bidgway  v.  Ingram,  50 
Ind.  145;  Pierce  v.  C.  L.  R.,  9  Q.  B.  210;  BaydeU  v. 
Drummond,  11  East,  142;  Cooper  v.  Smith,  15  id.  108; 
Clinam.  v.  Cook,  1  S.  &  L.  22 ;  Calkins  v.  Folk,  39  Barb.  621 ; 
Dodge  v.  Leam,,  13  Johns.  508 ;  Whitmam.  v.  Meigs,  4  Oush. 
498 ;  Dilworih  v.  Bostwick,  1  Sweeney,  581 ;  Sievervyrigkt  v. 
Archibald,  17  A.  &  E.  [N.  S.]  104 ;  17  Q.  B.  103  ;  RoUin  v. 
Pickett,  2  Hill,  352 ;  Marsliall  v.  Lynn,  6  M.  &  W.  109 ; 
Bailey  v.  Ogdens,  3  Johns.  419 ;  Caulkins  v.  Hettinan,  47 
N.  Y.  449.)  If  there  is  any  contract  as  to  the  government 
bonds  between  the  plaintiff  and  defendants  under  the  statute 
of  frauds  the  defendants  conld  only  change  their  position  from 
vendors  to  that  of  agents,  having  the  right  to  sell  when 
the  price  reached  the  limit  named  in  the  stop  order.  {Brook- 
man  V.  Rothschild,  3  Simon,  153;  Rothschild  y,  Brookmun, 
5  Bligh  [N.  S.],  165,  196,  197 ;  Orvll  v.  Dodson,  Mac.  Sel. 
Cas.  114 ;  Whitachre  v.  Whitaokre,  id.  45  ;  3  Simons,  153, 
214,  218 ;  OiUett  v.  Pepperc(yme,  3  Beav.  78 ;  Ec  parte 
Moore,  45  L.  T.  [N.  S.]  558 ;  Pegram  v.  C.  O.  A  A,  R.  R. 
Co.,  84  K  0.  696  ;  Brunhild  v.  Freeman,  77  id.  128;  Pendle- 
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tan  V.  JoneSy  82  id.  249  ;  Story  on  Agency,  §  3211 ;  Bingo  v. 
Bin/n8,  10  Peters,  269 ;  Bennett  v.  AusHuy  81  K  Y.  308 ; 
FuUon  V.  Whitney^  66  id.  548.)  But  if,  for  any  reason,  the  case 
is  taken  oat  of  the  statute  of  frauds,  the  defendants  cannot  charge 
the  plaintiff  with  the  proceeds,  because  a  sale  to  fix  the  dam- 
ages on  a  ref us2^  to  deliver  muBt  be  of  the  same  goods  which 
the  vendor  agreed  to  sell ;  there  must  be  some  proof  equivalent 
to  a  tender  of  the  specific  bonds.  {Mason  v.  Decker^  72  N.  T. 
695 ;  Orieaewood  v.  Blcme,  11  C.  B.  326 ;  Yerkea  v.  SdUh 
inon,  11  Hun,  471 ;  Leoy  v.  Loeb,  85  K  T.  365 ;  S.  (7.,  89  id. 
386.)  Plaintiff  was  entitled  to  have  an  accounting.  {Sten- 
ton  V.  Jeromej  54  N.  Y.  481 ;  Volkening  v.  DeQraafy  81  id. 
268 ;  Wiggins  v.  Gaue^  4  Sandf .  646 ;  Cook  v.  JenJcins^  79 
N.  Y.  575 ;  Carr  v.  Thompson^  87  id.  160  ;  Harrington  v. 
Bruce^  84  id.  103 ;  Sparma/n  v.  Keim^  83  id.  245 ;  ByoMe  v. 
Wood,  24  id.  607 ;  Q(mkey  v.  B(yndy  36  id.  427 ;  Tugman  v. 
N,  S.  S.  Co.y  76  id.  207;  Conaughty  v.  NicJioU,  42  id.  83; 
Enapp  v.  EocJie,  5  J.  &  S.  395,  404;  1  Daniel's  Ch.  Pr.  and 
PI.  [4th  Am.  ed.]  856;  Palmer  v.  Palmef\  13  How.  Pr. 
363;  Story  v.  Brovm,  4  Paige's  Ch.  Ill;  Chreen  v.  Weaver^ 
1  Sim.  404 ;  S.  (7.,  6  L.  J.  0.  1 ;  Benedict  v.  Benedict,  85  K 
Y.  625  ;  Conaughty  v.  Nichols,  42  id.  83 ;  Oreentree  v.  JSosen- 
stock,  61  id.  583.)  The  sale  was  merely  executory.  {Cooke 
V.  Millard,  65  N.  Y.  352 ;  FooU  v.  Marsh,  51  id.  288 ;  Ben- 
jamin on  Sales  [3d  Am.  ed.],  §  352 ;  White  v.  WUks,  5  Taunt. 
176 ;  Gardine?*  v.  Suydam,  7  N.  Y.  357-362.)  When  de- 
fendants reported  to  the  plaintiff,  under  the  "  stop  order,"  they 
defined  unmistakably  their  relations  with  him  as  that  of  pur- 
chasers, in  the  form  of  the  purchase-contracts,  by  which  they 
are  concluded.  {Thornton  v.  Meux,  M.  &  M.  43 ;  Higgins  v. 
Senurr,  8  M.  &  W.  834 ,  LP.&  C  E.  B.  Co.  v.  Tyng,  63 
K  Y.  653,  655;  Magee  v.  Atkinson,  2  M.  &  W.  439,  440; 
Benjamin  on  Sales,  §§  219,  239,  285,  286.) 

John  K  Parsons  for  respondents.  If  the  action  were  for 
an  account  strictly,  it  was  an  entire  defense  that  the  defend- 
ants had  accounted,  unless  the  plaintiff  could  show  that  the 
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account  was  inaccurate  in  respects  and  for  reasons  specified  in 
the  complaint.  (  Weed  v.  SmaUy  7  Paige,  573 ;  Leycroft  v. 
Dempseyy  15  Wend.  83 ;  SUmghtan  v.  Lynch^  2  Johns.  Oh. 
217 ;  Bruen  v.  Hove^  2  Barb.  586 ;  Towsley  v.  JDenniaon^  45 
id.  490.)  When  fraud  is  alleged  in  a  complaint,  it  must  be 
proved,  and  proved  as  alleged.  {Degraw  v.  Elirwre^  50 
N.  Y.  1 ;  Ro%B  V.  McUoer^  51  id.  108 ;  Bamha/rd  v.  Selig- 
mam,^  54  id.  661 ;  Dudley  v.  Scrcmton^  57  id.  424 ;  Bm^nea  v. 
Qvdgley^  59  id.  265.)  The  plaintift's  claim  upon  the  reference, 
that  the  defendants  as  members  of  the  syndicate  received  some 
benefit  of  interest  from  the  government ;  that  they  did  not  in- 
form Mr.  Porter  of  this,  and  that  for  this  reason  the  sale  was 
fraudulent,  is  untenable.  {Ma/rsh  v.  FaXkeTy  40  N.  Y.  562 ; 
Myer  v.  Amedon^  45  id.  169 ;  Weed  v.  Gase^  55  Barb.  534 ; 
Starr  v.  Bmnett,  5  HiU,  303 ;  Starr  v.  Feck,  1  id.  270.)  The 
contracts  for  the  sale  of  the  bonds  cannot  be  impeached  either 
for  insufficiency  or  under*- the  statute  of  frauds.  {Coziney. 
Oraham^  2  Paige,  177 ;  Vcmpdt  v.  Woodwa/rd^  2  Sandf.  Oh. 
143,  144 ;  3  Parsons  on  Contracts,  389 ;  Spea/r  v.  Hart,  3 
Eobt.  420 ;  jPassaic  Mfg.  Co.  v.  Eoffm/m,  3  Daly,  495 ; 
Trevor  v.  Wood,  36  N.  Y.  307 ;  Gale  v.  Nixon,  6  Cow.  445 ; 
Towsley  v.  Dermison,  45  Barb.  490 ;  Bows  v.  Durfee,  10 
id.  213 ;  Lochwood  v.  Thome^  11  N.  Y.  170 ;  Philips  v. 
Bdden,  2  Edw.  Ch.  1 ;  Hodge  v.  Hoppock,  75  N.  Y.  491.)  It 
was  not  necessary  that  the  contract  should  specify  either 
the  denomination  or  the  number  of  the  bonds,  or  should 
state  whether  they  were  registered  or  coupon.  {Burdick  v. 
Green,  15  Johns.  247 ;  Putnam  v.  Lewis,  8  id.  389 ;  Pequeno 
Y.  TayUyr,  38  Barb.  375 ;  East  River  B^k  v.  BuUerworth,  45 
id.  476 ;  Tobey  v.  Ba/rber,  5  Johns.  68.)  It  being  a  part  of 
the  agreement  of  purchase  that  the  defendants  should  carry  the 
bonds,  this  permitted  them  to  do  what  they  chose,  merely  keep- 
ing themselves  ready  to  deliver  as  the  plaintiff  directed,  or  to  sell 
when  directed.  {Horton  v.  Morgan,  19  N.  Y.  170 ;  Whitehouse 
V.  Moore,  13  A.bb.  Pr.  142 ;  Out/water  v.  Nelson,  20  Barb.  29  ; 
Hinton  v.  Locke,  6  Hill,  489 ;  St»u)aH  v.  Drake,  46  N.  Y.  449 ; 
Dykers  r.  AUm,  7  Hill,  497 ;  L&oy  v.  Lo^,  15  J.  &  S.  61 ;  85  N. 
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Y.  365, 370.)  The  defendants  Bold  the  bonds,  as  brokers  for  the 
plaintiflE,  and  under  the  direction  of  the  stop  order,  it  was 
proper  for  them  to  make  the  sale  at  any  nsnal  place  and  in  any 
usual  manner.  {Goodenow  v.  Tyler j  7 Mass.  36 ;  Clwrk^,  Van 
Narthwick^  1  Pick.  343 ;  Vcm  Alien  v.  Vanderpoolj  6  Johns. 
69;  Douglas  v.  LeUmd^  1  Wend.  490;  Brass  v.  Worth,  A» 
Barb.  648 ;  liankin  v.  McCyUough,  2  id.  103 ;  Brown  v. 
Ward,  3  Duer,  660.)  If  the  bonds  had  been  sold  by  the  de- 
fendants before  the  stop-order  price  was  reached,  and  if  they 
themselves  had  been  the  purchasers,  the  plaintiff  ratified  the 
sale  and  cannot  now  object.  {Games  v.  Bleecker,  12  Johns. 
300 ;  Armstrong  v.  CHlchrist,  2  Johns.  Cas.  424 ;  Towle  v. 
Stevenson,  1  id.  110.)  If  the  defendants  made  an  improper 
sale  of  the  bonds,  it  oonstitnted  a  conversion  of  them,  and  for 
the  damages  sustained  by  the  plaintiff  they  would  be  liable  to 
him,  but  the  plaintiff  would  not  be  relieved  from  the  origi- 
nal purchase.  {Orwrnan  v.  Smith,  81  N,  T*  25  ;  Baker  v. 
Brake,  53  id.  211.) 

Andrews,  J.  This  action  is  brought  to  open  and  review  an 
account  between  the  parties,  commencing  July,  1878,  and 
ending  August,  1879,  of  transactions  in  the  purchase  and  sale 
of  stocks  and  government  bonds.  The  defendants  were  stock- 
brokers, and  also  dealers  in  government  bonds  on  their  own 
account.  They  purchased  and  sold  upon  the  orders  and  for 
.the  account  of  the  plaintiff  from  time  to  time  during  the 
period  mentioned,  stocks  to  a  lai^  amount,  upon  which  the 
plaintiff  realized  a  profit  of  $30,000  or  thereabouts,  which  was 
credited  to  him  by  the  defendants  in  his  account. 

The  particular  transaction  between  the  parties,  which  is  the 
subject  of  controversy  upon  this  appeal,  originated  in  an  ex- 
ecutory agreement  made  on  or  about  the  22d  of  May,  1879,  for 
the  purchase  by  the  plaintiff  of  the  defendants  of  $1,000,000 
United  States  four  per  cent  bonds  at  the  average  price  of  about 
103^,  and  the  sale  of  bonds  to  that  amount  by  the  defend- 
ants  on  account  of  the  plaintiff  on  the  13th,  14th  and  15th 
days  of  August,  1879,  at  an  aggregate  sum,  which,  after  chai^- 
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ing  interest  on  the  purchase-price  at  the  rate  of  three  per  cent 
per  annum,  and  commissions  on  the  sale,  and  crediting  the  July 
coupons,  was  $24,637.55  less  than  the  sum  the  plaintiff  was  to 
pay  for  the  bonds  under  the  agreement  of  May.  previous.  This 
sum  the  defendants  charged  to  the  plaintiff  in  their  account  as 
the  loss  sustained  by  him  in  the  transaction,  and  the  right 
to  charge  this  loss  to  the  plaintiff  is  the  only  point  now  in 
controversy. 

The  written  evidence  of  the  contract  for  the  purchase  of 
the  bonds  is  contained  in  several  sale  notes  delivered  by  the 
defendants  to  the  plaintiff,  dated  the  22d  and  23d  of  May, 
1879,  commencing  "  Sold  to  D.  M.  Porter,  Esq.,  by  I.  and  S. 
Wormser,"  and  specifying  the  amount  of  the  bonds  sold,  the, 
price,  and  stating  that  they  were  to  be  carried  by  the  defendants 
for  sixty  days  at  three  per  cent  interest  per  annum.  Contem- 
poraneously with  the  several  transactions  the  cashier  or  book- 
keeper of  the  defendants  entered  in  their  book  of  sales  of  bonds 
a  statement,  under  appropriate  headings,  of  the  name  of  the 
plaintiff  as  buyer,  the  dates,  the  amount,  the  description  and 
the  price.  These  entries  followed  an  entry  of  a  sale  to  another 
person,  in  which  the  bonds  sold  to  him  were  described  as  **  four 
per  cent  C'p.  B's,"  and  the  bonds  sold  to  the  plaintiff  were 
described  in  the  entry  by  the  abbreviation  "  do."  written  under 
the  preceding  description.  On  June  20,  1879,  just  prior  to  the 
departure  of  the  plaintiff  for  Europe,  the  defendants  gave  to 
the  plaintiff  a  writing,  by  which  they  agreed  to  carry  the  bonds, 
if  not  sold  at  the  expiration  of  the  sixty  days'  arrangement,  for 
"  further  thirty  days "  at  three  per  cent  interest  per  annum. 
The  plaintiff  in  his  complaint  impeaches  the  item  in  the  account 
of  $24,637.56  first,  upon  the  ground  of  fraud  of  the  de- 
fendants, actual  and  constnictive,  in  the  origin  of  the 
transaction,  by  reason  of  which  the  plaintiff  allied,  he  was 
entitled  to,  and  did,  immediately  on  learning  the  facts, 
on  the  6th  day  of  September,  1879,  rescind  the  contract  of 
purchase ;  and  second,  that  the  sale  of  the  bonds  on  his  ac- 
count on  the  13th,  14th  and  15th  days  of  August,  1879,  was 
unauthorized  and  constituted  a  breach  of  the  defendants'  agree- 
SicKELS  —  Vol.  XLIX.       56 
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ment  to  carry  the  bonds  for  ninety  days,  which  time  did  not 
expire  nntil  August  21, 1879.  There  is  no  suggestion  in  the 
complaint  of  any  objection  to  the  charge  in  question,  except 
upon  the  grounds  just  stated. 

The  plaintifiE  failed  on  the  trial  to  prove  the  fraud  alleged 
in  the  complaint.  The  evidence  shows  that  the  transaction 
was,  in  its  origin,  an  executory  agreement  by  the  defendants, 
as  vendors,  to  sell  to  the  plaintiff,  as  vendee,  $1,000,000  of 
government  bonds  at  the  prices  mentioned  in  the  sale  notes, 
and  to  carry  them  for  the  time  and  at  the  rate  of  interest  speci- 
fied. The  allegations  of  fraud  were  not  only  unproved,  but 
were  disproved,  and  the  first  ground  alleged  in  the  complaint 
for  impeaching  the  account  may  be  disihissed  without  further 
consideration. 

Upon  the  facts  hitherto  stated,  the  sale  of  the  bonds  on  the 
13th,  14th  and  15th  days  of  August,  1879,  was  unauthorized, 
and  furnished  no  foundation  for  charging  the  plaintiff  with 
the  difference  between  tlie  purchase-price  of  the  bonds  and  the 
amount  for  which  they  were  sold.  The  plaintiff  at  the  time 
of  the  sale  was  not  in  default.  The  contract  to  carry  had  not 
expired,  and  the  sale  cannot  be  regarded  as  the  exercise  by  a 
vendor  of  personal  property  of  a  right  to  resell  on  account  of 
the  vendee,  and  to  charge  the  latter  for  the  loss,  for  the  plain 
reason  that  such  right  in  any  given  case  does  not  come  into 
existence,  and  can  be  exercised  only  after  default  by  the 
vendee.  (See  Dustwii  v.  MoAndrew^  44  N.  T.  72 ;  Mason  v. 
Decker^  72  id.  595 ;  28  Am.  Rep.  190.)  If,  therefore,  there 
were  no  facts  in  the  case  except  as  so  far  stated,  it  would  follow 
that  the  item  of  $24,637.55  should  be  expunged  from  the  ac- 
count. But  the  defendants  rely  for  their  authority  ifor  the 
sale  of  the  bonds  prior  to  the  expiration  of  the  time  for  which 
they  were  to  be  carried,  and  before  the  plaintiff  was  in  de- 
fault, upon  a  "  stop  order,"  so  called,  given  by  the  plaintiff 
on  the  20th  of  June,  1869.  This  was  an  order,  in  writing,  di- 
recting the  defendants  to  sell  for  account  of  the  plaintiff  and 
at  his  risk  "  $500,000  United  States  four  per  cent  bonds  at  103, 
ex.  July  coupons  and  accrued  interest ;  $500,000  do.  at  103^ 
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do.  do.;  or  at  your  (their)  discretion,  'stop  order,'  $500,000 
United  States  four  per  cent  bond  at  lOOJ,  ex.  July  coupons 
and  accrued  interest;  $500,000  do.  at  100^-  do.  do."  The 
construction  of  this  order  presents  one  of  the  principal  ques- 
tions in  the  case.  When  this  order  was  given,  the  contract 
made  in  May  for  the  purchase  and  sale  of  the  bonds  had 
not  matured  and  was  still  in  full  force.  The  market  price  of 
government  bonds  had  declined,  and  the  plaintiff  was  about 
leaving  New  York,  where  he  resided,  for  Europe.  He  pro- 
cured the  extension  of  the  time  for  which  the  defendants  were 
to  carry  the  bonds,  as  before  stated,  and  concurrently  there- 
with gave  the  "  stop  order"  in  question.  It  is  not  controverted 
that  the  order  related  to  the  same  bonds  which  the  plaintifi 
had  previously  contracted  to  purchase. 

The  definition  of  a  "  stop  order  "  was  given  by  Nathan,  one 
of  the  defendants,  in  his  evidence  on  the  trial  and  was  not 
controverted.  He  said,  "  the  meaning  of  a  '  stop  order '  is  to 
await  a  certain  figure,  and  whenever  this  figure  is  reached,  to 
stop  the  transaction  by  then  selling  or  buying,  as  the  case  may 
be,  as  well  as  possible,"  and  was  explained  by  another  witness 
as  follows,  "  for  instance,  if  you  give  a  stop  order  at  109 
or  110,  you  must  sell  as  soon  as  the  stock  or  bonds  have 
sold  at  that  price  by  some  one  else.  If  you  •can  sell  at 
that  price  you  must  do  it,  but  if  you  cannot,  you  must  sell 
at  whatever  the  price  is  after  they  have  sold  at  that  price." 
The  market  price  of  government  bonds  continued  to  decline 
after  June  20,  and  on  the  13th  of  August  they  sold  at  the  Stock 
Exchange  for  101.  This  was  the  fiat  price,  carrying  the  accrued 
interest  from  July  1,  when  the  last  due  coupons  were  payable. 
The  defendants  thereupon  on  the  same  day,  acting  upon  the 
assumption  that  the  "  stop-order "  price  for  $500,000  of  the 
bonds,  viz. :  "  lOOJ  ex.  July  coupons  and  accrued  interest,"  had 
been  reached,  sold  $200,000  of  bonds  on  account  of  the  plaint- 
iflE  at  101.  The  next  day  (Aug.  14),  government  bonds  sold  at  the 
Exchange  for  lOOf ,  and  the  defendants  on  the  same  day  sold 
$300,000  of  bonds  on  accoimt  of  the  plaintiff  at  101  and  lOOf . 
On  the  15th  of  August  they  sold  the  remaining  $500,000  at 
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100|^,  which  was  the  lowest  market  price  of  the  day.  The 
defendants  construed  the  "  stop  order  "  as  requiring  them  to 
sell  when  the  market  price  of  the  bonds  shoald  decline  to  101| 
or  101 J  without  the  July  coupons,  or  if  sold  after  July  1,  when 
the  market  price  should  equal  100|-  and  lOOJ  plus  the  accrued 
interest  from  that  date.  The  plaintiff  on  the  other  hand  insists 
that  the  "  stop-order  "  price  referred  to  the  flat  price,  and  that 
the  words  "ex.  July  coupons  and  accrued  interest,"  mean 
"  without  taking  the  July  coupons  and  the  accrued  interest  into 
consideration  in  fiixing  the  price ;  that  is  when  the  bonds  were 
selling  for  lOOJ  (or  lOOi)  flat,  as  it  is  called." 

It  is  apparent  that  the  authority  of  the  defendants  to  sell  the 
bonds  under  the  "  stop  order  "  did  not  become  operative  until 
either  the  upper  or  the  lower  limits  fixed  therein  were  reached 
in  the  market,  and  that  it  did  not  authorize  a  sale  at  any  inter- 
mediate price.  The  latter  proposition,  however,  is  subject  to 
the  qualification  resulting  from  the  technical  meaning  of  the 
words  "  stop  order,"  as  explained  on  the  trial,  that  after  a  sale 
of  similar  bonds  in  the  market  in  a  transaction  between  third 
persons  at  the  "  stop-order  "  price,  the  power  to  sell  under  the 
"  stop  order  "  would  immediately  attach,  and  the  defendants 
might  then  proceed  to  sell  the  bonds  at  such  price  as  could  be 
obtained,  either  above  or  below  the  price  limited.  It  seems  to 
be  a  decisive  reason  for  rejecting  the  construction  of  the  "  stop 
order  "  insisted  upon  by  the  plaintiff,  viz. :  that  the  bonds  were 
to  be  sold  when  they  declined  to  100 J  and  100 J,  or  in  other 
words,  that  the  flat  price  was  intended,  that  such  construction 
deprives  the  qualifying  words  "  ex.  July  coupons  and  accrued 
interest "  of  any  significance.  A  direction  to  sell  at  lOOJ  or 
lOOJ,  without  more,  would  have  expressed  the  exact  meaning 
which  the  plaintiff  attributes  to  the  whole  phrase  "  100^  or  100|- 
ex.  July  coupons  and  accrued  interest."  It  is  not  we  think 
difficult  to  understand  the  general  purpose  of  the  plaintiff  in 
adding  the  words  "  ex.  July  coupons  and  accrued  interest "  to 
the  price  named  in  the  order.  This  purpose  plainly  was  to 
qualify  the  limit  of  100 J  or  100 J,  so  that  the  power  of  sale 
should  not  become  operative  until  the  bonds  should  sell  for 
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these  prices  without  the  July  coupons  and  without  the  accrued 
interest,  or  in  other  words,  not  until  they  had  fallen  to  lOOJ 
and  100{-,  the  seller  reserving  the  July  coupons  and  the  accrued 
interest.  A  sale  of  bonds  ''ex.  July  coupons,"  means  a  sale 
reserving  the  coupons,  that  is,  a  sale  in  which  the  seller  receives 
in  addition  to  the  purchase-price,  the  benefit  of  the  coupons, 
which  benefit  he  may  realize  either  by  detaching  them  or 
receiving  from  the  buyer  an  equivalent  consideration.  In  this 
case  the  bonds  not  having  been  sold  until  after  July  1,  the 
plaintiff  presumably  had  the  benefit  of  the  coupons  falling  due 
on  that  day,  and  they  were  credited  to  him  in  his  account. 
A  sale  at  100|-  or  100^  with  the  accrued  interest  added  is 
precisely  equivalent  to  a  sale  at  100^  or  100^,  the  seller  reserving 
the  accrued  interest.  In  the  one  case  the  seller  would  receive 
the  accrued  mterest  as  a  part  of  the  price  of  the  bonds,  and  in 
the  other  he  would  retain  an  interest  in  the  bonds,  and  the  tran- 
saction would  ordinarily  be  adjusted  either  by  the  seller  cutting 
off  the  current  coupon  and  retaining  thereout  the  amount  ot 
interest  accrued  at  the  time  of  the  sale,  or  the  buyer,  on  delivery 
of  the  bonds,  would  pay  the  seller  an  equivalent  amount  in 
addition  to  the  purchase-price.  We  think  the  first  descending 
Umit  of  the  "  stop  order  "  was  reached  when  government  bonds 
of  the  description  embraced  in  the  contract,  had  sold  in  the 
market  for  a  flat  price,  which  after  deducting  therefrom  the 
accrued  interest,  would  leave  lOOJ. 

The  further  point  is  taken  by  the  plaintiff,  that  the  limit  of 
the  "  stop  order  "  had  not  been  reached  August  13th,  when  the 
fijiBt  sale  of  $200,000  of  bonds  was  made,  assuming  the  defend- 
ants' construction  of  the  order  to  be  the  correct  one.  The 
lowest  price  for  which  government  bonds  sold  on  that  day,  ac- 
cording to  the  evidence,  was  101.  The  highest  of  the  descend- 
ing limits  in  the  "  stop  order  "  was  lOOJ  and  accrued  interest 
iroux  July  1st*  The  accrued  interest  on  government  bonds  from 
July  1st  to  August  13th  (the  day  of  the  sale)  was  a  very  little 
less  than  one-half  of  one  per  cent,  and  by  this  difference  the 
limit  had  not  been,  reached.  The  question  therefore  arises  as 
to  the  effect  of  this  transaction  upon  the  rights  of  the  parties. 
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It  is  important  to  bear  in  mind  the  relation  in  which  the  par- 
ties stood  to  each  other  at  this  time  and  the  capacity  in  which 
the  defendants  were  acting  in  making  the  sale.  The  defend- 
ants were  vendors  of  the  bonds.  But  in  executing  the 
authority  conferred  by  the  "  stop  order  "  they  were  agents  of 
the  plaintiff.  They  had  no  right  to  sell  the  bonds  as  vendors, 
until  some  default  had  occurred  on  the  part  of  the  plaintiff, 
but  in  selling  the  bonds  they  did  not  assume  to  act  by  virtue  of 
any  right  as  vendors,  but  only  as  agents  under  the  "  stop  order." 
The  sale  when  fully  completed,  in  accordance  with  the  order, 
would  necessarily  determine  the  state  of  the  account  between 
the  parties,  and  show  the  loss  or  profit  on  the  transac- 
tion. But  this  does  not  alter  the  fact,  that  in  making  the 
sale  the  defendants  assumed  to  'act  as  agents  of  the  plaintiff 
under  the  "  stop  order,"  and  not  as  vendors  or  owners  of  the 
bonds.  It  is  the  case  then  of  an  agent  authorized  to  sell 
property  for  his  principal,  making  a  sale  not  strictly  within 
his  authority.  Such  a  transaction  gives  the  principal  a  right 
of  action  against  the  agent  for  any  damages  sustained  by  the  for- 
mer from  the  agent's  act.  But  if  no  damages  have  resalted 
nothing  can  be  recovered,  because  both  wrong  and  damage 
must  occur  to  sustain  the  action.  In  this  case  not  only  were 
no  damages  shown,  but  on  the  contrary  it  affirmatively  appears 
that  the  plaintiff  was  not  injured  by  the  sale  on  the  13th. 
On  the  next  day  (the  14th)  government  bonds  declined  in 
the  market  to  lOOf  and  the  "stop  order'*  limit  was  then 
reached,  which  entitled  the  defendants  to  sell  the  whole 
$1,000,000  of  bonds,  and  they  then  proceeded  to  sell  on 
the  14th  and  15th  of  August  the  remaining  $800,000.  In 
Chruman  v.  Smith  (81  N.  Y.  26),  which  was  an  action  by 
a  broker  to  recover  an  alleged  balance  on  a  stock  transaction, 
ascertained  by  a  sale  of  stock  without  notice  to  the  customer, 
it  was  held  that  the  plaintiff  was  entitled  to  recover  such  bal- 
ance, subject  to  a  counter-claim  for  any  damages  resulting  to 
the  defendants  from  the  unauthorized  and  irregular  sale,  but 
that  the  customer  could  claim  no  greater  benefit  than  would 
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have  accrued  to  him  if  the  sale  had  not  been  made.  (See  also  Cap- 
Ton  V.  Thompson,  86  N.  T.  418 ;  Story  on  Agency,  §§  222, 236.) 

It  is  further  claimed  that  the  sale  of  the  bonds  should  have 
been  made  at  the  Stock  Exchange,  whereas  they  were  sold  be- 
tween the  calls  at  private  sale.  It  is  not  claimed  that  they 
were  sold  under  the  market  price.  On  the  contrary  they  were  sold 
at  as  high,  and  some  of  them  at  a  higher  price  than  similar 
bonds  brought  at  public  sale  on  the  14th  and  15th.  The  "  stop 
order"  contained  no  direction  as  to  the  manner  of  sale,  and  an 
agent  authorized  to  sell  the  property  of  his  principal,  may,  in 
the  absence  of  special  restrictions,  sell  in  any  usual  or  ordinary 
way.  It  was  shown  that  the  bulk  of  sales  of  government  bonds 
were  made  outside  of  the  public  board,  at  private  sale,  and 
nothing  having  been  shown  to  impeach  the  fairness  of  the  sale 
in  question,  the  fact  that  it  was  a  private  and  not  a  public  sale 
was  not  a  ground  of  objection.  (See  PoUen  v.  Le  Roy,  30  N. 
Y.  549 ;  Oroolcs  v.  Mo(yre,  1  Sandf .  297 ;  White  v.  Kearney, 
2  La.  Ann.  639.) 

It  is  claimed,  however,  that  the  defendants  were  themselves 
the  purchasers  of  the  bonds,  and  that  the  transaction  was  void 
for  that  reason.  The  principle  is  undeniable  that  an  agent  to 
sell  cannot  sell  to  himself,  for  the  obvious  reason  that  the  two 
relations  of  agent  and  purchaser  are  inconsistent,  and  such  a 
transaction  will  be  set  aside  without  proof  of  fraud.  The  claim 
that  the  defendants  purchased  the  bonds  themselves,  is  based 
upon  certain  notices  in  writing,  sent  by  the  defendants  to  the 
plaintiff,  of  the  several  alleged  sales,  headed  "  Bought  of  D. 
M.  Porter,  Esq.,  by  I.  and  S.  Wormser,"  containing  a  state- 
ment of  the  particular  amount  of  bonds  sold  and  the  price  and 
accompanied  in  each  instance  except  one,  by  a  letter  signed  by 
the  defendants,  referring  to  the  notice  inclosed.  The  defend- 
ant Nathan  testified  that  the  bonds  were  sold  by  the  defendants, 
between  the  calls,  at  the  offices  of  the  different  dealers  in  gov- 
ernment bonds,  and  there  is  no  evidence  to  the  contrary,  except 
the  notices  referred  to,  which  the  witness  said,  in  answer  to  a 
general  question,  represented  the  transaction  therein  referred  to. 
It  is  insisted  that  these  notices,  which  the  counsel  characterizes 
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as  "  purchase  notes,"  conclusively  determine  the  point  that  the 
defendants  were  the  purchasers  .of  the  bonds,  and  that  parol  evi- 
dence was  inadmissible  to  show  that  they  sustained  any  other  re- 
lation  to  the  transaction,  or  that  in  fact  the  bonds  were  sold  to 
third  persons.  We  think  the  defendants  were  not  precluded 
from  showing  the  real  transaction,  and  that  the  rule  that  parol 
evidence  is  inadmissible  to  change  or  vary  written  contracts  has 
no  application.  The  notices  were  simply  reports  by  an  agent 
to  his  principal  of  his  proceedings  in  the  execution  of  the 
agency.  The  plaintifi  impeaches  the  agent's  transaction,  be- 
cause upon  the  face  of  the  reports  the  agent  appears  to  have 
undertaken  to  execute  an  agency  to  sell,  by  selling  to  himself. 
It  was,  we  think,  admissible  for  the  defendants  to  show  the 
actual  transaction,  and  that  by  mistake  or  inadvertence  it  was 
misrepresented  in  the  written  advices.  The  plaintiff  was  not 
prejudiced  by  the  mistake,  and  the  proof  simply  relieved  the 
defendants  from  the  cliarge  of  misconduct  in  executing  the 
authority  intrusted  to  them. 

But  the  plaintiff  raised  on  the  argument  another  question 
which,  if  it  had  been  properly  raised  on  the  trial,  would  not 
be  free  from  difficulty.  It  is  now  claimed  that  the  original 
transaction  in  May,  1879,  was  the  purchase  and  sale  of  coupon^ 
as  distinguished  from  registered  bonds,  and  that  the  sale  made  by 
the  defendants  of  $200,000  of  bonds,  August  13th,  on  account 
of  the  plaintiff,  was  of  registered  bonds,  and  that  at  least  a  por- 
tion of  the  bonds  subsequently  sold  were  of  the  same  charac- 
ter. The  sale  of  registered  bonds  it  is  insisted  was  not  a  sale 
of  the  same  kind  of  bonds  which  the  plaintiff  bought  of  the 
defendants,  or  which  they  were  by  the  "  stop  order ''  author- 
ized to  sell,  and  that  the  order,  therefore,  has  never  been  exe- 
cuted, and  that,  except  on  the  basis  of  such  execution,  no  loss 
can  be  charged  to  the  plaintiff.  In  respect  to  the  character  of 
bonds,  contemplated  m  the  original  agreement  of  purchase, 
whether  registered  or  coupon,  the  oral  negotiation  and  the  sale 
notes,  gave  no  intimation  The  evidence  is  that  there  was  no 
specification  of  the  particular  kind  of  bonds  in  the  oral  nego- 
tiation,  but  simply  an  agreement  of  the  plaintiff  to  buy,  and 
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of  the  defendant  to  sell  $1,000,000  four  per  cent  gov- 
ernment bonds,  and  the  sale  notes  described  them  with  no 
greater  particularity.  It  was  probably  not  at  the  time  deemed 
material  to  which  of  the  two  descriptions  of  bonds  the  contract 
related.  The  evidence  is  that  registered  and  coupon  bonds 
have  the  same  market  value,  and  the  reports  of  sales  at  the 
Stock  Exchange,  introduced  in  evidence,  while  they  ahow  fluc- 
tuations in  the  price  of  the  same  description  of  bonds  on  the 
same  day,  and  also  that  registered  bonds  sometimes  sold  higher 
and  sometimes  lower  than  coupon  bonds,  they  do  not  contra- 
dict the  oral  evidence.  The  defendants,  however,  entered  the 
transaction  in  their  books  as  we  have  stated,  and  in  their  ac- 
count credited  the  plaintiff  with  the  July  coupons,  and  the 
plaintiff  in  the  ^^stop  order''  refers  to  the  bonds  as  coupon 
bonds. 

There  is  force  in  the  claim  that  the  contract  of  pur- 
chase, although  indefinite  when  made,  was  made  definite  by  the 
subsequent  acts  of  the  parties.  The  only  evidence  in  respect 
to  the  character  of  bonds  sold  under  the  *'  stop  order"  is  con- 
tained in  the  advice  of  the  sale  of  $200,000  of  the  bonds  on 
the  13th  of  August,  in  which  they  are  described  as  registered 
bonds,  and  which  concludes,  ^^  shall  endeavor  to  sell  re- 
maining 300  M."  The  other  advices  refer  to  bonds  sold 
without  specification,  whether  registered  or  coupon.  Upon 
these  facts  the  court  is  asked  to  reverse  the  judgment  on 
the  ground  that  a  sale  of  registered  bonds  was  not  a  sale  of 
the  plaintiff's  bonds  and  furnishes  no  basis  for  charging  him 
with  any  loss  in  the  transaction.  But  this  point  was  not 
raised  by  the  pleadings  or  by  any  exception,  nor  so  far  as  it 
appears  was  it  suggested  until  the  argument  of  the  appeal. 
The  plaintiff,  before  the  action  was  commenced,  had  knowl- 
^edge  of  all  the  facts  bearing  upon  this  question.  He  sets  out 
in  his  complaint  the  particular  grounds  of  objection  to  the 
account,  but  gives  no  hint  of  the  objection  now  taken.  He 
was  silent  upon  this  point  during  the  progress  of  the  trial.  He 
made  no  requests  for  findings  designed  or  calculated  to  raise 
this  question.  His  requests  for  findings  in  respect  of  transac- 
SicKBLs— Vol.  XLIX,       67 
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tions  sabsequent  to  the  original  purcbaBe  were  made  with 
exclusiye  reference  to  the  claim  put  forth  in  his  proposed  oon- 
clnsions  of  law  that  the  August  sales  were  void,^r«^,  because 
they  were  not  made  at  the  price  or  prices  limited  in  the  "  stop 
order ; "  eeoandy  because  not  made  at  the  Stock  Exchange ;  and 
thirdy  because  the  defendants  were  the  purchasers,  or,  having 
so  represented  themselves,  were  estopped  from  alleging  to  the 
contrary.  Under  these  circumstances  we  are  of  opinion  that 
the  plaintiff  is  not  in  a  situation  to  raise  the  point  now  suggested. 

The  plaintiff  further  insists  that  the  original  contract  of  pur. 
chase  was  void  by  the  statute  of  frauds,  there  being  no  note 
or  memorandum  of  the  contract  signed  by  him.  This  ground 
was  not  taken  in  the  complaint,  and  was  raised  for  the  first 
time  in  the  requests  for  findings.  The  comprint  in  substance 
alleges  the  existence  of  a  contract  for  the  purchase  of  the 
bonds,  and  seeks  to  avoid  the  loss  charged  thereon  on  the 
ground  of  fraud  in  the  inception  of  the  contract,  and  be- 
cause  the  sale  under  the  "  stop  order  "  was  made  in  disregard 
of  the  price  limited  therein.  The  general  rule  is  that  the 
defense  of  the  statute  of  frauds  must  be  pleaded,  except  where 
the  complaint  on  its  face  discloses  a  case  within  the  statute.  It 
cannot  be  doubted  that  if  the  defendants  had  brought  an  action 
to  recover  a  balance  claimed  to  be  due  on  the  contract  for  the 
purchase  of  the  bonds  without  disclosing  whether  the  contract 
was  oral  or  written,  the  plaintiff  would  have  been  bound  to 
plead  the  statute  to  avail  himself  of  its  protection.  The 
plaintiff  having  become  an  actor,  and  brought  an  action  to 
impeach  the  account  on  grounds  which  implied  the  existence 
of  a  formal  contract,  is  not  in  a  position  to  question  the  validity 
of  the  contract  under  the  statute.  (See  Cozine  v.  OraAaTJij  2 
Paige,  177;  Vaupell  v.  Woodward^  2  Sandf.  Ch.  143;  2 
Story's  Eq.,  §  755.) 

This  conclusion  renders  it  unnecessary  to  determine  whether 
the  various  writings  pat  in  evidence  are  sufficient  to  satisfy  the 
requirements  of  the  statute,  and  constitute  a  note  or  memo- 
randum of  the  contract  signed  by  the  purchaser. 

These  are  the  principal  questions  in  the  casa     We  find  no 
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error  in  the  record,  and  the  jadgmeut  should  therefore  be 
affirmed. 

All  concur. 

Judgment  affirmed. 


Thb    People,    ex  rel.   Keech,    Appellant,  v.    Hubert  O. 
Thompson,  Commissioner,  etc.,  Kespondent. 

Under  the  limitation  in  the  proviBion  of  the  charter  of  the  city  of  New  York 
(§  28,  chap.  835,  Laws  of  1873),  authorizing  the  heads  of  departments  to 
remove  subordinates  in  their  departments,  which  prohibits  the  removal 
of  a  regular  clerk  or  head  of  a  bureau  "  until  he  has  been  informed  of  the 
cause  of  the  proposed  removal  and  has  been  allowed  an  opportunity  for 
explanation,"  the  power  of  removal  may  not  be  exercised  unless  some  cause 
exists,  such  as  neglect  of  duty,  incapacity,  or  unfitness  for  the  position. 

Where,  however,  a  statement  of  charges  with  a  specification  of  facts  fur- 
nishing a  sufficient  cause  for  removal,  and  sufficiently  distinct  to  apprise 
the  subordinate  of  the  grounds  upon  which  the  charges  are  based,  with 
notice  of  a  time  and  place  when  an  opportunity  for  an  explanation  will  be 
given,  is  served  upon  him ;  and  where,  at  the  time  and  place  specified,  an 
opportunity  for  explanation  is  given,  the  requirements  of  the  statute  are 
met ;  it  is  not  requisite  that  the  charges  and  specifications  should  be 
drawn  with  the  formal  exactness  of  pleadings  in  a  court  of  justice :  nor 
is  the  subordinate  entitled  to  a  regular  trial.  The  head  of  the  depart- 
ment. If  the  explanations  are  not  satisfactory  to  him,  may,  in  his  discre- 
tion, remove,  without  calling  witnesses  to  substantiate  the  charges,  or 
allowing  testimony  on  the  part  of  the  subordinate ;  he  may  exercise  the 
power  upon  facts  within  his  own  knowledge  or  based  upon  information 
received  from  others. 

The  distinction  between  said  provision  and  that  giving  to  the  mayor  the 
power  to  remove  heads  of  departments  (n^  25)  pointed  out. 

People,  ex  rel.  Sims,  v.  Board  of  Fire  Commrs  (73  N.  Y.  440),  People,  ex 
rel,  Munday,  v.  Board  of  Fire  CommCrs  (72  id,  445),  People,  ex  rel.  Camp- 
bell, V.  Campbell  (82  id.  247),  People,  ex  rel.  Mayor,  etc,,  v.  Iiichole{79  id. 
588),  distinguished. 

The  relator,  who  was  superintendent  of  repairs  and  supplies  in  the  depart- 
ment of  public  works,  was  served  with  a  communication  charging  him, 
among  other  things,  with  neglect  and  inaction  in  the  matter  of  fitting  up 
two  armories.  By  way  of  answer,  the  relator  denied  that  such  work 
came  under  his  supervision  and  alleged  that  he  was  not  responsible  for 
the  neglect.  Held  that,  conceding  relator  was  entitled  to  a  trial  when 
the  charges  were  denied,  this  answer  was  in  the  nature  of  a  demurrer 
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aod  BO  admitted  the  facts  charged ;  and,  as  the  armories  were  clearly 
under  his  charge  (§  72,  sub.  7),  and  he  responsible  for  the  neglect,  there 
was  sufficient  ground  for  removal,  and  so  no  necessity  for  a  trial  on  the 
other  charges. 
The  question  as  to  the  reasonableness  of  the  time  allowed  for  explanation 
rests  to  a  great  extent  in  the  discretion  of  the  head  of  the  department; 
and  where  it  does  not  appear  that  the  discretion  has  been  abused,  a  re- 
fusal to  give  further  time  furnishes  no  ground  for  a  reversal  of  his 
decision. 

(Argued  December  14,  1888  ;  decided  January  15,  1884.) 

Appeal  from  order  of  the  General  Term  of  the  Snprerae 
Court,  in  the  first  judicial  department,  made  January  25, 1882, 
affirming  the  determination  of  respondent  as  commissioner  of 
public  works  in  tlie  city  of  New  York,  in  removing  the 
relator  from  the  office  of  superintendent  of  the  bureau  of  repairs 
and  supplies  in  said  department.  (Reported  below,  26  Hun,  28.) 

The  proceedings  of  the  commissioner  were  brought  up  for 
review  by  certiorari. 

It  appears  by  the  return  that  on  the  11th  of  April,  1881,  the 
commissioner  addressed  to  the  relator  the  following  letter : 

"  Department  op  Ptiblio  Works,         1 

Commissioner's  Offiob,  No.  31  Chambers  Street,  > 

New  York,  April  11,  1881.      ) 

"  To  Mr.  Thomas  Keech  : 

"  Sir  —  Since  our  recent  conversation,  when  I  had  occasion  to 
complain  of  the  manner  in  which  the  duties  of  your  bureau 
are  discharged,  I  have  concluded  to  ask  a  full  and  formal  ex- 
planation of  the  matters  talked  about  by  us. 

'*'  You  are,  therefore,  notified  that  you  will  be  allowed  an 
opportanity  at  this  office,  at  12  o'clock,  noon,  of  the  14th  inst. 
(Thursday),  of  making  an  explanation  of  such  matters,  and,  un- 
less satisfactory,  I  shall  remove  you  from  the  office  of  super- 
intendent of  repairs  and  supplies.     ** 

"  After  a  very  careful  examination  into  the  affairs  of  yonr 
bureau,  I  have  become  fully  convinced  that  you  have  not  per- 
formed the  duties  of  your  office  with  the  requisite  promptitude, 
intelligence  and  efficiency. 
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"  The  f ollowiiig  are  some  of  the  facts  and  circumstances 
which  have  led  me  to  this  conviction  and  conclusion  : 

"  In  the  final  estimate  for  the  year  1881,  special  appropriar 
tions  were  made,  as  requested  in  the  departmental  estimate,  for 
*  fitting  up  Fifth  regiment  armory,  Essex  market,  $18,000,' 
and  for  '  fitting  up  Sixty-ninth  regiment  armory,  Tompkins 
market,  $15,000.'  It  was  your  duty  to  report  to  me  plans  or 
measures  toward  the  execution  of  these  necessary  works  which 
came  under  the  charge  and  supervision  of  your  bureau,  espe- 
cially since  officers  of  the  regiments  repeatedly  urged  upon  you 
the  necessity  of  fitting  up  the  armories  as  speedily  as  possible, 
and  yon  were  informed  of  the  fact  that  the  Fifth  regiment 
will  have  to  vacate  its  present  quarters  and  move  into  the  arm- 
ory over  Essex  market  on  the  first  of  May  next.  Yet,  for  a 
period  of  more  than  three  months  since  the  appropriations  were 
made,  you  have  failed  to  report  or  even  suggest  to  me  any  thing 
whatever  in  connection  with  these  works,  or  to  make  any  prepa- 
ration or  report  as  to  their  execution,  aftd  officers  of  the 
Fifth  regiment  have  finally  complained  to  me  of  your  inatten- 
tion and  inaction  in  this  matter. 

"  In  the  matter  of  placing  an  elevator  in  the  brown  stone 
court-house,  for  which  provision  was  made  in  the  departmental 
and  final  estimates  for  1881,  you  have  shown  the  same  want  of 
attention. 

"  It  is  one  of  your  duties  to  furnish  to  the  head  of  the  de- 
partment estimates  of  the  cost  of  any  work  to  be  done,  or  sup- 
plies to  be  furnished  through  your  bureau,  to  enable  him  to 
make  a  proper  apportionment  of  the  moneys  appropriated  among 
the  various  works,  and  supplies  required,  according  to  their 
necessity.  But  your  estimates  have  been  so  flagrantly  incorrect 
that  they  cannot  be  taken  as  an  indication  even  of  the  ultimate 
cost  of  the  respective  works  or  supplies. 

"  A  large  proportion  of  the  bills  or  vouchers  for  work  done 
and  supplies  furnished  has  been  unnecessarily  and  unreasonably 
delayed  in  your  bureau.  I  have  submitted  to  a  great  deal  of 
annoyance  by  reason  of  complaints  from  tradesmen  and  persons 
dealing  with  the  city,  of  the  delays  attending^  the  approval  of 
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bills  passing  through  your  bureau,  and  I  finally  came  to  the 
conclusion,  after  mature  deliberation,  to  adopt  a  rule,  which, 
in  my  judgment,  gives  adequate  time  for  the  necessary  exam- 
ination and  work.  It  is,  of  course,  annoying  to  the  head  of 
department  to  be  dunned  about  bills  against  the  department, 
and  I  have  determined  to  relieve  myself  from  this  annoyance 
in  the  future.  To  that  end,  I  issued  the  circular  letter  requiring 
the  transmission  of  all  bills  for  work,  supplies  or  services  from 
the  respective  bureaus  within  seven  days  after  the  receipt  of  the 
same.  In  your  letter  to  me  of  the  Slst  ult,  in  reference  to 
that  circular,  you  say  that  it  is  not  possible  to  make  proper  ex- 
amination as  to  bills  in  your  bureau  within  that  time.  Yon 
thereby  state  your  inability  or  unwillingness  to  do  that  which, 
in  my  opinion,  an  intelligent,  diligent  and  well-disposed  oflSce^ 
in  your  position  could  readily  do,  and  to  discharge  the  duties 
of  your  office  with  that  promptitude  which  the  public  interest 
requires. 

"  You  have  allowed  some  of  the  work  under  your  supervision 
to  be  performed  in  a  very  dilatory  manner  to  the  great  incon- 
venience of  public  officers,  and  after  repeated  requests  by  me, 
personally  and  through  my  deputy,  that  these  works  be  more 
promptly  executed. 

"  In  your  letter  to  me  of  the  4rth  instant,  you  say  that  the 
business  of  your  bureau  is  suffering  very  much  for  want 
of  efficient  clerical  help,  and  that  for  the  last  two  months  the 
only  clerical  work  done  was  to  voucher  bills.  You  thereby 
acknowledge  that  you  allowed  such  state  of  things  to  exist  for 
two  months  without  reporting  it  to  me,  to  enable  me  to  correct 
it  if  necessary. 

"  Very  respectfully, 
(Signed)        HUBERT  O.  THOMPSON, 

Commissioner  of  Public  Wcrks^^ 

At  the  time  and  place  assigned  the  relator  appeared  in  per- 
son, accompanied  by  counsel,  and  presented  an  answer  or  ex- 
planation as  follows : 
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"  New  York,  AprU  U,  1881. 
"  To  HiTBEBT  O.  Thompson,  Commtasione?'  of  PubUc  Works: 

"  Sib  —  I  am  in  receipt  of  your  favor  of  April  11, 1881,  con- 
taining certain  charges  against  me  relating  to  the  conduct  of 
my  office  of  superintendent  of  supplies  in  the  department  of 
public  works  of  the  city  of  New  York. 

"  With  reference  to  said  charges,  and  any  others  which  you 
desire  to  make,  I  wish  to  say : 

"  First  —  That  I  shall  be  ready  at  any  time  and  place  which 
you  may  designate  to  controvert  or  satisfactorily  explain  the 
same,  provided  lawful  evidence  be  produced  by  you  of  the 
foundation  of  said  charges  against  me,  and  a  sufficient  oppor- 
tunity be  given  me  of  explaining  or  disproving  them. 

"  Second,  —  I  deny  your  right  to  remove  me  as  superintend- 
ent aforesaid  until  I  shall  have  been  specifically  and  lawfully 
informed  of  each  and  every  cause  of  the  proposed  removal,  and 
am  allowed  an  opportunity  of  making  such  explanation  as 
I  may  be  advised  I  am  justly  entitled  to. 

"  Third,  —  With  reference  to  the  charge  contained  in  your 
said  letter  of  the  11th,  relating  to  the  *  fitting  up  of  the  Fifth 
and  Sixty-ninth  regiment  armories,'  I  desire  to  say  that  the 
charge  and  supervision  of  the  work  to  be  done,  and  supplies  to 
be  furnished  in  this  matter,  did  not  come  under  my  bureau  or 
control,  and  is  not,  up  to  this  date,  under  my  control,  or  under 
the  charge  and  supervision  of  my  bureau,  and  I  deny  that  I  am 
in  any  sense  responsible  for  the  delays  or  inattention  com- 
plained of  by  you  in  the  premises. 

^^  Fourth.  —  As  to  the  matter  of  placing  an  elevator  in  the 
brown  stone  court-house,  which  came  under  the  charge  and 
supervision  of  my  bureau,  I  desire  to  say  that  when  the  appro- 
priation therefor  was  passed  to  the  credit  of  my  bureau,  I  at 
once  took  the  necessary  steps  to  carry  out  the  work ;  but  by 
the  direction  of  the  acting  commissioner,  and  in  consequence 
of  his  acts,  and  not  of  mine,  in  the  premises,  the  carrying  out 
of  the  work  has  been  delayed  up  to  this  time  —  of  all  of  which 
you  had  due  notice. 
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"  Fifth.  —  I  deny  that  my  estimates  on  work  to  be  done  for 
the  department  have  been  so  flagrantly  incorrect  that  they 
conld  not  be  taken  as  an  indication  of  the  altimate  cost  of  the 
respective  works  or  supplies,  and  I  deny  that  hills' or  vouchers 
for  said  work  done,  and  supplies  flemished,  have  been  unneces- 
sarily and  unreasonably  delayed  in  my  bureau ;  and  also  that  in 
any  instance  I  have  refrained  from  transmitting  to  you  bills 
for  work  and  supplies,  or  services,  within  seven  days  after  the 
receipt  of  them,  except  in  a  very  few  cases  where  a  proper  and 
accurate  examination  and  report  thereon  could  not  be  made 
within  that  time,  and  of  which,  whenever  occurring,  1  informed 
you. 

"  SiastJi.  —  I  deny  that  I  have  allowed  any  portion  of  the  work 
under  my  supervision  to  be  performed  in  a  dilatory  manner,  to 
the  great  inconvenience  of  public  officers,  and  I  demand  that 
you  produce  lawful  evidence  of  specific  times  and  places  where 
such  acts  as  you  allege  occurred. 

"  Seventh.  —  I  desire  to  state  further  that  all  delays  which  may 
have  occurred  for  some  time  past  in  the  business  of  my  bureau 
are  due  to  the  fact  that  all  the  clerical  force  in  my  office  island 
has  been  for  some  time  past,  very  inefficient,  and  was  origin- 
ally placed  there  without  consultation  with  me,  and  without  my 
knowledge,  and  was  removed  in  the  same  manner,  and  of  this 
inefficiency  you  have  been  from  time  to  time  notified  by  me. 

^^Mghth.  —  I  assert  that  at  all  times  since  I  have  held  this  office 
(now  six  years),  I  have  performed  its  duties  honestly,  and  with 
that  degree  of  intelligence  which  the  position  requires,  and  I 
further  assert  that  any  delay  in  business,  unskillful  work,  or 
any  other  matters  in  my  bureau,  which  may  have  been  com- 
plained of,  were  not  due  to  my  conduct,  but  to  others,  over 
whom  you  did  not  permit  me  to  have  sufficient  control  to  regu- 
late the  speed  and  quality  of  the  work  performed. 

"  Ninth.  —  I  respectfully  urge  my  right  and  request : 

"  1.  That  each  and  every  charge  which  you  desire  to  make 
be  reduced  to  writing,  and  be  definitely  and  specifically  framed, 
and  that  lawful  evidence  be  produced  to  sustain  each  of  them. 

"  2.  That  I  be  allowed  to  answer  each  charge  in  writing,  and 
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to  produce  lawful  testimony  to  controvert  or  explain  the  same ; 
and 

^^  8.  That  I  may  be  represented  by  counsel  in  the  hearing 
and  conduct  of  any  investigation  which  may  be  made  by  you 
in  the  premises. 

"  Tours  very  respectfully, 

(Signed)        THOMAS  KEECH. '^ 

A  colloquy  then  took  place  between  the  commissioner  and 
the  counsel,  which  is  set  forth  at  length  in  the  return,  the  sub- 
stance of  which  is  that  the  relator  reiterated  his  claim  to  the 
right  to  take  testimony  as  to  any  defense  or  explanation  which 
he  might  have  to  make  to  either  or  any  of  the  charges,  and  in- 
sisted, that  before  the  commissioner  could  remove  him,  he  (the 
commissioner)  must  produce  oral  or  other  testimony  to  sub- 
stantiate any  charge  which  he  had  made  or  desired  to  make,  and 
that  the  answer,  in  writing,  was  a  sufficient  explanation  of  the 
charges  in  the  commissioner's  letter,  so  far  as  they  were  specific 
and  definite  enough  to  be  answered.  The  commissioner  de- 
clared his  readiness  to  hear  any  thing  that  the  relator  wished  to 
say  in  addition  to  his  written  answer,  but  refused  to  postpone 
the  hearing  for  that  purpose,  and  insisted  that  his  letter  of  the 
11th  day  of  April  was  a  sufficiently  definite  and  specific  state- 
ment of  the  charges.  The  commissioner,  after  hearing  what- 
ever was  alleged  or  claimed  by  the  relator's  counsel,  adjudged 
that  the  charges  of  his  letter  were  not  satisfactorily  explained, 
and  made  an  order  removing  him. 

'^DeB.  WUmot  for  appellant.  An  appeal  lies  from  the  order  of 
the  General  Term,  dismissing  the  writ  of  certiorari.  {People^  ex 
rel.  Campbell,  v.  Campbellj  82  N.  Y.  247 ;  People,  ex  rel.  Clapp, 
V.  B^d  of  Police,  72  id.  415 ;  People,  ex  rel.  Citizen^  Ga^e- Light 
Co.,  V.  E^d  ofAseeseore,  39  id.  88.)  The  appellant  could  only  be 
removed  for  cause,  and  then  only  after  a  reasonable  opportunity 
of  being  heard.  {People,  ex  rel.  Campbell,  v.  Campbell,  82  N. 
r.  247;  People,  ex  rd.  Sims,  v.  Rd  of  Fire  Comm'rs,  73  id. 
440 ;  ^People,  ex  rel.  Munday,  v.  Board  of  Fire  ComnCrs,  72  id. 
SiOKELs — Vol.  XLIX.        58 
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446 ;  People^  ex  rd.  Mayor ^  v.  NiohoUj  79  id,  588.)  Theooiirt 
can  examine  into  the  record  and  see  whether  the  respondent  has 
exercised  his  authority  in  the  mode  prescribed  by  law  and 
whether  there  was  any  rule  of  law  violatcKl  to  the  prejadice  of  the 
appellant  in  the  proceedings  upon  his  removal  {People^  ex 
rel.  Cook,  v.  ffd  of  Police,  39  N.  Y.  617;  People,  ex  rd. 
Haines,  v.  Smith,  46  id.  772 ;  People,  ex  rd.  Hart,  v.  B*d  of 
Fire  CommWe,  82  id.  360;  Code  of  Civil  Procedure,  §  2140, 
subds.  2,  3 ;  Dillon  on  Municipal  Corporations,  §§  192-193 ; 
Murdoch  v.  PhiUipa  Academy,  12  Pick.  244;  2  Burn's  Eca 
Law,  145 ;  Patge  v.  Hardin,  8  B.  Monroe,  648 ;  Hex  v.  A. 
Steward,  etc.,  8  D.  &  E.  352 ;  Osffood  v.  JUT.  Z.  H.,  &  K  & 
I.  App.  H.  of  L.  686 ;  Wilcox  on  Municipal  Corporations,  702 ; 
Bagg^  Ga>ee,  11  Rep.  93,  99,  Lord  Coke's  Notes ;  jPwpfc,  exrd. 
NichoU,  V.  Mayor,  etc.,  79  N.  Y.  688 ;  People,  ex  rel.  Wilbur, 
V.  Mdy,  57  Barb.  698 ;  Potter's  D warris  on  Statutes,  186-187 ; 
Hart  V.  Cleis,  8  Johns.  44;  Donaldson  v.  Wood,  22  Wend. 
395 ;  Potter's  Dwarris,  49.)  The  appellant  should  have  been 
allowed  a  reasonable  time  and  opportunity  to  produce  evidence 
or  proof  by  way  of  explanation  of  the  chaises  made.  {In  re 
£mmet,  65  How.  266 ;  Cashing  on  "  Law  and  Practice  of  Leg- 
islative Assemblies,"  "Hearing  Parties,"  406-7.)  This  case 
comes  under  the  provisions  of  the  Code  of  Civil  Procedure. 
(Code  of  Civil  Procedure,  §  2140,  subds.  4,  5 ;  People,  ex  rd. 
Murphy,  v.  French  et  (d.,  92  N.  Y.  306.)  Under  the  pro- 
visions  of  the  statutes  in  force  at  the  time  the  charter  was  en- 
acted, and  also  under  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, the  respondent  had  ample  power  to  procure  the  attend- 
ance of  witnesses  and  to  administer  oaths.  (Laws  of  1843,  p. 
37;  Code  of  Civil  Procedure,  §§  854,  855,  856.) 

D. «/.  Dea/n  for  respondent.  The  method  of  the  relator's 
removal  by  the  conmiissioner  of  public  works  is  in  accord 
with  the  provisions  of  the  charter.  (Laws  of  1873,  chap.  »335, 
p.  503,  §  72,  subd.  7 ;  People,  ex  rd.  Folk,  v.  Police  Rd,  69  X. 
Y.  409.)  The  statute  does  not  require  proof  of  cause  to  be 
made  as  the  condition  of  the  right  to  remove.    {People,  ex  rd. 
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Munday,  v.  B'd  of  Fire  Comm'rSy  72  N.  Y.  449 ;  Laws  of 
1873,  chap.  835,  §§  41,  77 ;  People^  ex  rel.  Mayor^  v.  Nichols^ 
79  K  Y.  682 ;  Laws  of  1870,  chap.  137,  §  29 ;  Laws  of  1857» 
chap.  446,  §§  20,  21 ;  Laws  of  1870,  chap.  137,  §  32.)  It  is  not 
necessary  that  the  court  should  a^ipree  with  the  commissioner 
upon  the  propriety  of  his  judgment.  {People  v.  WA  of  Police^ 
69  K  Y.  409  ;  82  id.  861 ;  Munday  v.  Fire  Conmfre,  72  id. 
449.) 

Miller,  J.  The  relator  was  removed  by  the  commissioner 
of  public  works  in  the  city  of  New  York  from  the  office  of 
superintendent  of  repairs  and  supplies  in  the  department  of 
public  works,  and  the  question  upon  this  appeal  is,  whether  the 
course  pursued  by  the  commissioner  in  making  the  removal 
was  in  accordance  with  the  provisions  of  the  charter  and  sanc- 
tioned thereby.  The  authority  to  remove  the  relator  from  the 
office  which  he  held  is  conferred  by  the  provisions  of  the  charter 
of  the  city.  (Laws  of  1873,  chap.  335,  §  28.)  The  section  in 
question  reads  as  follows:  ^^The  heads  of  all  departments 
(except  as  herein  otherwise  specilically  provided)  shall  have 
power  to  appoint  and  remove  all  chiefs  of  bureaus  (except  the 
chamberlain),  as  also  all  clerks,  officers,  employees  and  sub- 
ordinates in  their  respective  departments,  except  as  herein 
otherwise  specially  provided,  without  reference  to  the  tenure 
of  office  of  any  existing  appointee.  But  no  regular  clerk  or 
head  of  bureau  shall  be  removed  until  he  has  been  informed  of 
the  cause  of  the  proposed  removal,  and  has  been  allowed  an 
opportmiity  for  explanation,  and  in  every  case  of  removal  the 
true  grounds  thereof  shall  be  forthwith  entered  upon  the 
records  of  the  department."  It  will  be  noticed  that  prelimi- 
nary to  removal  the  commissioner  is  required  to  inform  the 
officer  of  the  cause  of  the  proposed  removal,  and  to  allow  him 
an  opportunity  for  explanation.  Until  these  conditions  are 
complied  with  the  power  of  removal  is  not  vested  in  the  com- 
missioner and  no  action  can  be  taken  by  him.  The  power 
does  not  rest  in  his  volition  alone,  and  unless  some  cause  exists, 
such  as  a  neglect  of  duty,  a  want  of  capacity,  or  some  act  or 
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conduct  which  evinces  an  unfitness  for  the  position  filled  bj 
the  officer,  the  commissioner  cannot  lawfully  remove  him. 
{People^  ex  rd.  Munday^  v.  Board  of  Fire  Comm^ra^  72  N. 
Y.  445.)  The  record  in  this  case  shows  that  a  communication 
was  served  on  the  relator  on  the  13th  day  of  April,  1881,  signed 
by  the  commissioner,  in  which  he  stated  the  charges  against 
the  relator  and  notified  him  that  he  would  be  allowed  an  oppor- 
tunity  at  the  commissioner's  office  on  the  14th,  at  12  o'clock, 
to  make  an  explanation  as  to  the  matters  specified,  and  unless 
the  explanation  was  satisfactory  he  would  be  removed  from  the 
office  of  superintendent  of  repairs  and  supplies.  It  cannot  be 
denied  that  the  communication  of  the  commissioner  sufficiently 
specifies  the  cause  of  removal,  stating  the  facts  out  of  which  they 
arose  with  sufficient  distinctness  so  as  to  advise  the  relator  of  the 
grounds  upon  which  the  charges  were  founded.  If  the  facts 
alleged  were  true  they  showed  a  failure  of  the  officer  to  perform 
his  duties,  and  such  neglect  as  would  have  authorized  his  removal 
if  no  satisfactory  explanation  was  made.  It  also  appears  that 
at  the  time  and  place  named  in  the  notice  the  relator  appeared 
in  person  and  by  his  counsel,  and  submitted  a  statement  or 
explanation  in  writing,  in  which,  after  stating  that  he  would 
be  ready  at  any  time  or  place  to  controvert  or  explain  the 
charges  made,  if  legal  evidence  was  produced  to  sustain  the 
same  and  an  opportunity  be  given  to  explain  or  disprove  them, 
he  took  issue  on  some  of  the  allegations,  explained  others,  and 
then  claimed  that  the  charges  should  be  reduced  to  writing, 
definitely  and  specifically  preferred,  and  lawful  evidence  pro- 
duced to  sustain  them,  and  that  he  be  allowed  to  answer  them 
and  produce  evidence  to  controvert  them,  and  that  he  be 
allowed  counsel.  A  conversation  then  took  place  between  the 
relator,  his  counsel  and  the  commissioner  in  which  a  trial  was 
demanded  by  the  relator  upon  the  charges  made,  and  that  they 
should  be  proved  by  evidence,  and  an  opportunity  be  furnished 
to  controvert  the  same.  The  position  of  the  relator  was  that 
formal  charges  should  be  presented  with  strict  accuracy,  and 
that  a  regular  trial  should  be  had  upon  the  same,  partaking 
somewhat  of  the  character  of  such  a  proceeding  in  a  court  of 
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law.  The  commissioner  signified  his  willingness  to  receive  any 
further  statement  or  explanation  at  that  time,  saying  that  the 
statement  made  was  entirely  unsatisfactory,  and  he  refused  to 
give  the  relator  any  further  opportunity  to  answer  the  charges, 
in  other  words,  he  denied  the  right  of  the  relator  to  a  formal 
trial.  On  the  next  day  the  commissioner  notified  the  relator 
in  writing  of  his  removal  from  office. 

In  regard  to  the  charges  made  the  written  communication 
and  notice  sent  by  the  commissioner  to  the  relator  were  suffi- 
ciently specific  and  distinct  for  the  purpose  of  advising  him  as 
to  their  true  character.  They  set  forth  various  instances  in 
which  it  was  alleged  the  relator  had  been  guilty  of  a  derelic- 
tion of  duty,  with  sufficient  particularity,  so  that  he  could  meet 
and  explain  the  same.  The  charges  as  made  were  sufficient  to 
answer  the  purpose  intended,  and  were  within  the  requirements 
of  the  statute  under  which  the  proceeding  was  had.  It  was 
not  necessary  that  the  proceedings  should  be  conducted  with 
that  degree  of  exactness  which  is  required  upon  a  trial  for  a 
criminal  offense  in  an  ordinary  tribunal  of  justice,  and  it  cannot 
be  said  that  the  charges  made  were  insufficient. 

The  next  inquiry  which  arises  is  whether  the  commissioner 
committed  an  error  in  his  decision  in  refusing  to  require  that 
evidence  should- be  given  to  establish  the  allegations  made,  and 
in  not  allowing  testimony  to  be  introduced  in  favor  of  the  re- 
lator. The  commissioner  was  acting  by  virtue  of  the  statute 
already  cited,  and  he  was  bound  to  follow  its  provisions,  and  to 
fulfill  its  requirements  and  nothing  more.  There  is  nothing 
in  the  statute  which  requires  that  the  cause  of  removal  shall  be 
established  by  proof  taken  before  the  commissioner.  It  seems 
to  have  been  intended  that  the  commissioner  should  exercise 
this  power  upon  facts  within  his  own  knowledge,  or  based  upon 
information  received  by  him,  after  communicating  to  the  re- 
lator his  purpose  of  removing  him,  with  notice  of  the  reason 
why  he  proposed  to  take  such  action,  and  after  allowing  him 
an  opportunity  to  make  explanation  as  to  the  facts  assigned  as 
grounds  for  the  removal.  No  testimony  is  required  to  be 
taken  as  to  the  basis  of  the  commissioner's  action;  it  is  enough 
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that  lie  assigns  a  sufficient  cause  for  the  removal,  and  furnishes 
an  opportunity  to  the  relator  for  explanation  of  the  same.  This 
tends  to  prevent  removals  without  any  cause  whatever,  or  upon 
personal  or  political  grounds.  It  would  be  unnecessary  to  take 
proof  of  neglect  or  omission  of  duty  within  the  knowledge  of 
the  chief  of  the  department,  and  the  statute  does  not  require 
any  such  formality.  The  chief  of  a  department,  under  the 
statute,  is  authorized  and  required  to  inform  the  subordinate  of 
the  grounds  which  induced  him  to  believe  the  subordinate  to 
be  negligent,  unfit  or  incapacitated  to  perform  his  duties,  and 
for  which  he  proposes  to  remove  him.  The  statute  makes  no 
provision  for  a  formal  trial,  it  does  not  require  that  witnesses 
shall  be  produced  by  the  commissioner,  and  that  the  officer  shall 
be  permitted  to  cros&^xamine  the  same,  or  that  he  shall  be  al* 
lowed  to  produce  witnesses  for  himself,  or  to  be  heard  upon  a 
trial,  but  simply  and  alone  allows  him  to  make  explanation, 
and  then  leaves  the  matter  of  removal  in  the  discretion  of  the 
commissioner.  Having  in  view  the  fact  that  the  commissioner, 
in  the  proper  discharge  of  his  duties,  would  have  knowledge 
generally  as  to  any  neglect  or  remissness  of  his  subordinate  offi- 
cer, or  tliat  he  would  have  information  from  which  he  would 
be  justified  in  drawing  an  inference  as  to  his  acts  and  conduct, 
it  is  a  fair  and  reasonable  assumption  that  it  was  the  intention 
of  the  statute  to  commit  to  the  commissioner  the  power  to  re- 
move for  reasonable  cause  to  act  upon  his  own  knowledge,  as 
to  the  facts,  and  to  determine  when  within  his  knowledge,  so 
far  as  they  were  denied  by  the  relator,  and  to  judge  whether 
the  excuses  presented  by  him  were  reasonable  and  sufficient,  so 
far  as  they  were  not  denied.  Such  a  discretion  is  not  unlim- 
ited, and  can  only  be  exercised  for  some  reasonable  cause  as  was 
held  by  Allen,  J.,  in  People^  ex  rel.  Sima^  v.  JSd.  J^m 
ComrrCrB  (73  N.  T.  440).  Without  it  the  power  of  removal  might 
be  of  little  avail.  If  the  commissioner  was  to  be  constituted  a 
court  for  the  purpose  of  trying  every  charge  which  might  prop- 
erly be  preferred  for  violation  of  duty,  it  would  tend  very 
much  to  embarrass  the  action  of  that  officer,  and  also  interfere 
with  the  interest  of  the  public.     If  a  trial  was  to  be  had  the 
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law  no  doubt  would  have  so  provided,  and  not  for  an  explana- 
tion  merely.  In  cases  where  the  legislature  intended  that  the 
removal  should  not  be  made  without  cause  proven,  provision  is 
made  for  the  preferring  of  charges,  and  an  examination  of  the 
same.  This  rule  prevails  as  to  members  of  the  police  force. 
(§  41,  chap.  885,  Laws  of  1873.)  And,  also,  as  to  firemen. 
(§  77,  ibid.) 

It  is  insisted  by  the  learned  counsel  for  the  appellant  that 
no  distinction  exists  as  to  the  construction  to  be  placed  on 
section  28,  cited  »upray  and  section  25  of  the  same  act,  which 
relates  to  removals  by  the  mayor  and  which  is  as  follows: 
^*  The  heads  of  all  departments,  including  those  retained  as 
above,  and  all  other  persons  whose  appointment  is  in  this  sec- 
tion provided  for,  may  be  removed  by  the  mayor  for  cause 
and  after  opportunity  to  be  heard."  It  is  claimed  that  the 
provisions  of  both  these  sections  relating  to  removal  of  officers 
are  substantially  the  same,  and  that  this  view  is  sustained  by 
the  decisions  of  this  coart.  The  cases  cited  to  sustain  this 
position  do  not  go  to  the  extent  claimed  for  them  by  the  ap- 
pellant's counsel.  In  The  People^  ex  rel.  Sima^  v.  Board  of 
Fire  Oommiaaionera  (73  N.  T.  440),  the  question  was,  whether 
the  board  had  the  right  to  remove  an  officer,  who  was  not  the 
head  of  a  bureau  or  a  clerk,  and  it  was  held  that  the  relator 
was  a  subordinate  ministerial  officer,  removable  at  the  pleasure 
of  the  board.  No  question  was  made  as  to  the  interpretation 
to  be  given  to  the  language  of  section  28,  which  has  been  re- 
ferred to.  The  remarks  of  Allen,  J.,  already  referred  to,  are  not 
inconsistent  with  the  right  to  remove  where  reasonable  cause 
exists  within  the  knowledge  of  the  commissioner.  In  The 
People^  ex  rel.  Mtrnday,  v.  Board  of  Pire  Commiaaionera  (72  N. 
'  Y.  445),  the  relator  was  a  regular  clerk  in  the  fire  department ;  a 
notice  was  served  on  him  requiring  him  to  show  cause  why  he 
should  not  be  removed,  without  stating  any  cause  for  the  proposed 
removaL  The  relator  appeared  and  asked  to  be  informed  of 
the  cause  for  his  removal ;  none  was  stated ;  but  the  board  re- 
quested him  to  show  cause  why  he  should  not  be  removed,  and 
he  was  thereupon  discharged.    It  will  be  seen  that  no  cause 
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whatever  was  assigned,  and  therefore  no  opportunity  was  fur- 
nished for  an  explanation.  The  opinion  of  Allen,  J.,  properly 
holds  that  the  removal  must  be  for  cause,  and  that  the  statute 
must  be  pursued  by  allowing  an  explanation  of  the  unfavorable 
appearances,  or  disproving  the  charges.  This  may  be  done 
orally  or  in  writing,  or  perhaps  when  a  positive  fact  is  asserted 
and  not  within  the  knowledge  of  the  commissioner  and 
susceptible  of  a  direct  denial,  by  affidavits.  The  case  cited  does 
not  decide  that  a  regular  trial  should  be  had  in  which  evidence 
could  be  introduced  on  both  sides  in  reference  to  the  charges 
made.  In  The  People^  ex  rel.  Campbell^  v.  Campbell  (82  N.  T. 
247),  the  facts  were  all  conceded  by  the  relator,  and  no  question 
in  relation  to  the  necessity  of  a  formal  trial,  or  of  proving  facts 
averred  on  the  one  side  and  denied  on  the  other,  was  pre- 
sented. The  case  turned  upon  the  question,  whether  the  fact 
averred  and  admitted  to  be  true  was  of  itself  properly  the 
subject-matter  of  the  charge  against  the  relator,  inasmuch  as  it 
appeared  that  a  person  not  under  the  rclator^s  control  was 
chargeable  with  the  negligence.  The  opinion  does  not  hold 
that  a  regular  trial  must  be  had  under  section  28,  in  such  a 
case.  From  the  authorities  referred  to,  we  think  there  is  no 
ground  for  the  position  that  the  same  construction  is  to  be 
placed  upon  section  28  as  given  to  section  25  in  the  case  of 
People^  ex  rd.  Mayor^  ete.y  v.  Nichols  (79  N.  T.  688),  where 
it  was  held  that  the  charges  must  be  specified,  and,  unless 
admitted,  must  be  proven  to  be  true,  with  the  right  to  the  relator 
to  cross-examine  witnesses,  and  call  others,  and  in  this  and 
other  steps  in  the  proceedings  to  be  represented  by  counsel. 

It  is  apparent,  we  think,  that  a  wide  distinction  exists  be- 
tween the  two  sections.  Section  25  relates  to  removals  by  the 
mayor  of  heads  of  departments,  while  section  28  refers  to  sub- 
ordinates in  office.  Under  the  charter  of  1870,  heads  of  de- 
partments could  be  removed  only  after  impeachment  or  trial, 
and  until  1873  all  subordinates,  including  heads  of  bureaus  and 
clerks,  were  removable  at  the  pleasure  of  the  heads  of  depart- 
ments. These  distinctions  were  followed  in  the  charter  of  1873, 
and  the  language  applicable  to  the  different  officers  is  not  the 
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same.  In  section  25  the  removal  is  only  to  be  had  ^^  for  causQ, 
after  an  opportunity  to  be  heard,"  which  implies  that  a  hear- 
ing must  be  had,  which  is  equivalent  to  a  trial,  as  the  case  last 
cited  holds.  The  language  of  this  section  is  direct  and  per- 
emptory. Under  section  28  the  officer  is  to  be  informed  of 
the  cause  of  removal,  and  permitted,  not  to  have  a  hearing  or 
trial,  but  only  an  opportunity  to  make  an  explanation  in  ref- 
erence to  the  charges  preferred.  •  There  is  a  difference  between 
a  hearing  and  an  explanation.  The  former  may  well  import, 
as  has  been  held,  a  formal  trial,  while  the  latter  involves  merely 
an  oral  or  written  statement  as  to  the  cliarges  made  without 
that  precision  and  formality  which  is  required  upon  a  hearing  or 
trial.  The  one  has  reference  to  officers  of  a  higher  grade, 
who  are  charged  with  dereliction  of  duty  before  the  chief 
magistrate  of  the  city,  while  the  other  relates  to  such  officials 
who  are  called  to  account  by  the  head  of  the  department  in 
which  they  are  employed.  Under  section  25  the  removal  is 
not  accomplished  without  the  approval  of  the  governor,  while 
under  section  28  it  rests  with  the  head  of  the  department,  on 
proper  cause  being  shown.  The  difference  between  the  two 
sections  is  so  marked  and  manifest  that  there  appears  no  valid 
ground  for  contending  that  the  same  interpretation  should  be 
given  to  each  of  them. 

An  examination  of  the  charges  made  evinces  that  most  of 
them  must  have  been  within  the  knowledge  of  the  com- 
missioner. They  related  to  a  neglect  of  duty  on  the  part  of  the 
relator,  and  it  is  not  difficult  to  see  that  the  commissioner,  who 
was  familiar  with  the  transactions,  might  properly  have 
decided  that  the  introduction  of  evidence  by  the  relator  could 
not  have  explained  the  charges  made  in  a  satisfactory  manner. 
A  brief  reference  to  the  charges  made  discloses  beyond  any 
question  that  one  at  least  of  them  was  conceded  to  be  true,  or 
sufficiently  and  folly  established.  This  of  itself  would  justify 
the  conclusion  at  which  the  commissioner  arrived.  The  first 
charge  was  neglect  and  inaction  in  the  matter  of  fitting  up  two 
armories.  The  relator,  by  way  of  answer,  denied  that  such 
work  came  under  his  charge,  and  alleged  that  he  was  not 
SiCKELs  —  Vol.  XLIX.        69 
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responsible  for  the  neglect.  The  answer  waa  in  the  nature  of 
a  demurrer.  If  the  relator  was  responsible,  then  the  charge 
was  establislied,  and  there  would  be  no  necessity  of  a  trial  on 
the  other  charges.  Even  if  he  had  denied  the  other  charges, 
the  commissioner  was  jastiiied  in  holding  that  this  one  was 
sufficient  to  authorize  his  removal.  The  armories  were  clearly 
under  the  charge  of  the  relator  (Subd.  7,  §  72,  chap.  335,  Laws 
of  1873),  and,  as  this  allegation  was  clearly  admitted  and  no 
defense  interposed  or  time  asked  to  present  proof  in  regard  to 
it,  the  decision  of  the  commissioner  should  be  upheld,  even  if 
the  other  charges  are  not  sustained.  As  to  the  second  charge, 
as  to  constructing  an  elevator  in  the  court-house,  the  relator 
answered  that  his  delay  was  caused  by  tlie  acts  or  orders  of  the 
acting  commissioner.  There  was  no  officer  known  as  such 
acting  commissioner,  and  the  commissioner  himself  only  had 
charge  and  knowledge  in  regard  to  the  work.  This  being 
within  his  knowledge,  it  would  seem  that  he  was  justified  in 
considering  this  explanation  unsatisfactory.  The  third  chaise 
was  that  the  estimates  of  cost  of  work  were  flagrantly  incor- 
rect. This  was  denied  by  the  relator.  As  it  was  a  fact  within 
'the  commissioner's  knowledge,  evidence  on  the  subject  would 
seem  to  be  of  no  avail,  and  the  denial  could  not  well  have  been 
substantiated  if  delay  had  been  granted  to  produce  evidence. 
The  fourth  charge,  of  delay  in  forwarding  bills,  was  acknowl- 
edged to  be  true  in  some  cases,  and  the  excuse  was  made  that 
the  examination  of  the  same  could  not  be  accomplished  within 
the  time  named.  The  commissioner  was  acquainted  with  the 
facts  relating  to  these  bills,  and  it  was  within  his  province  to 
determine  whether  the  excuse  made  was  sufficient  and  satis- 
factory, and  the  conclusion  arrived  at  by  him  cannot  be 
reviewed.  To  the  fifth  charge,  in  reference  to  a  want  of 
clerical  help  in  the  relator's  bureau,  he  answered  that  he  had 
notified  the  commissioner  from  time  to  time  of  such  inefficiency. 
The  correctness  of  the  answer  made  was  manifestly  within  the 
knowledge  of  the  commissioner,  and  it  was  clearly  for  him  to 
say  whether  the  introduction  of  evidence  could  have  changed 
the  aspect  of  the  case,  or  in  any  way  support  the  relator's 
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answer  in  this  respect.  He  clearly  had  the  right  to  judge  as 
to  the  truth  of  the  allegation,  which  was  within  his  own 
knowledge,  and  his  decision  in  regard  to  this  answer  was  con- 
clusive. 

The  point  is  made  that  relator  should  have  been  allowed  a 
reasonable  time  and  opportunity  to  produce  evidence  or  proof 
by  way  of  explanation.  The  question  as  to  the  reasonableness 
of  the  time  allowed  must  to  a  great  extent  rest  in  the  discre- 
tion of  the  commissioner,  and,  as  it  does  not  appear  in  this  case 
that  such  discretion  was  abused,  we  do  not  think  that  the  time 
fixed  and  the  refusal  to  grant  further  time,  of  itself,  furnishes 
ground  for  a  reversal  of  the  order.  There  is  no  other  question 
in  the  case  which  demands  discussion,  and  the  order  of  tlie 
General  Term  should  be  aflSrmed,  with  costs. 

All  concur. 

Order  affirmed.  I ~n~Am\ 

136    :!01 


The  Bank  of  California,  Respondent,  v,  William  H.  Webb 
et  al.,  Appellants. 

A  debtor  paying  money  to  a  creditor,  to  wliom  he  owes  aereral  debts,  must, 
as  a  jireneral  rule,  exerciie  his  option  as  to  the  application  of  the  pay- 
ment at  the  time  it  is  made. 

If  no  direction  is  then  given  by  him  the  creditor  may  control  the  applica- 
tion; and,  as  between  him  and  the  debtor,  there  is  no  limit  of  time 
irithin  which  he  must  make  the  application,  save  that  it  be  before  it  is 
made  under  the  direction  of  the  court,  at  least  unless  the  debtor  requests 
him  to  exercise  his  option. 

Defendants  guaranteed  the  payment  of  all  drafts  drawn  by  A.  upon  the 
A.  G.  Co.  during  a  period  ending  July  31,  1879.  provided  the  amount 
guaranteed  should  not  at  any  one  time  exceed  $13,000:  the  guaranty 
to  be  continuous,  and  upon  payment  of  any  draft,  to  be  in  full  force  as 
to  any  others  until  payment  of  the  last  draft  drawn  during  the  period 
named,  A.  drew  a  draft  for  $13,000,  and  subsequently  another  for  $8,000, 
neither  of  which  was  paid  at  maturity.  In  an  action  upon  the  guaranty 
the  complaint  averred  the  non-payment  of  the  first  draft.  Defendants 
alleged  and  gave  evidence  tending  to  show  a  payment  made  after  the 
commencement  of  the  action  of  S2,144;  more  than  a  year  thereafter  it 
was  credited  by  plaintiff  against  the  $8,000  draft.  Held,  that  plaintiff  had 
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writing  that  the  guaranty   was  to   be  continuous  during  the 
i  period  named,  and  that  upon  the  payment  by  the  company  of 

any  of  the  drafts  the  guaranty  was  again  to  be  in  full  force  and 
•  effect,  as  to  any  other  of  the  drafts  until  the  maturity  and  pay- 

ment of  the  last  draft  made  during  the  period  named.  There- 
after on  the  SOth  day  of  June,  1879,  Adams  as  agent  of  the 
Guano  Company  drew  a  draft  at  sixty  days  sight  upon  the 
company  for  $13,000,  payable  to  the  order  of  Bishop  &  Co. 
and  on  the  7th  day  of  July  he  drew  a  similar  draft  for  $8,000. 
Both  drafts  were  by  Bisliop  &  Co.  before  maturity  indorsed 
to  the  plaintiff ;  and  both  were  accepted,  were  unpaid  at  their 
maturity  and  were  duly  protested  for  non-payment.  In 
November,  1879,  this  action  was  commenced  against  the  defend- 
ants upon  their  guaranty,  to  recover  the  amount  of  the  first 
draft.  In  their  answer  they  admit  the  drawing  of  the  draft, 
its  acceptance,  non-payment,  protest,  a  demand  upon  them  for 
its  payment  and  their  refusal  to  pay ;  and  they  allege  that  the 
Guano  Company  liad  delivered  to  the  plaintiff  a  bill  of  lading 
of  a  cargo  of  guano  on  board  ship  worth  about  $8,000,  which 
cargo  had  been  sold,  or  would  soon  be  sold,  and  that  the  pro- 
ceeds thereof  were  to  be  applied  and  should  be  applied  upon 
the  draft  in  suit ;  and  abo  that  the  company  had  in  January, 

1880,  paid  to  apply  upon  the  draft  the  further  sum  of  $2,545.47. 
Upon  the  trial  of  the  action  which  took  place  in  December, 

1881,  the  plaintiff  called  as  a  witness  Henry  B.  Laidlow  of  the 
firm  of  Laidlow  &  Co.,  who  were  its  New  York  agents,  who 
proved  the  indorsement  of  the  draft  to  the  plaintiff,  and  that 
since  the  commencement  of  the  action  two  payments  of  $1,500 
each,  made  respectively  December  20, 1880,  and  June  25,  1881, 
had  been  made  upon  the  draft.  He  was  then  cross-examined 
by  defendants'  counsel,  and  testified  that  Bishop  &  Co.  were 
bankers  in  Honolulu  and  that  the  receipt  for  the  bill  of  lading 
dated  October  21, 1879,  mentioned  in  the  answer,  reciting  that 
tlie  bill  was  on  aocount  of  the  two  drafts,  wds  sent  by  them  to 
him,  and  that  the  proceeds  of  the  guano  were  $7,199.92,  and 
that  the  plaintiff  had  also  through  Bishop  &  Co.  at  Honolulu, 
on  the  6th  day  of  January,  1880,  received  the  further  sum  of 
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$2,144.  The  sole  controversy  between  the  parties  is  as  to  the 
application  of  this  sum,  the  plaintiff  claiming  that  it  was  appli- 
cable  upon  the  draft  for  $8,000,  and  the  defendant  that  it  was 
applicable  pro  rata  upon  the  two  drafts.  The  court  below 
held  that  none  of  it  was  applicable  upon  the  draft  in  suit,  and 
we  are  of  the  same  opinion. 

The  defendants  alleging  payment  of  the  sum  of  $2,144  upon 
the  two  drafts  were  required  to  prove  the  payment,  and  this 
they  attempted  to  do  by  the  cross-examination  of  plaintiff's 
witness  Laidlow.  He  had  no  personal  knowledge  of  the  pay- 
ment ;  aU  he  knew  about  it  was  from  information  communi- 
cated to  him  by  letter  from  Bishop  &  Oo.  If  his  evidence 
were  stricken  out  or  disregarded,  then  the  defendants  would 
have  no  evidence  whatever  of  the  payment.  We  must,  there- 
fore, take  his  evidence  about  the  payment  as  he  gave  it,  and 
that  is  that  in  September,  1881,  Bishop  &  Co.  informed  him 
by  letter  that  the  payment  had  been  made  January  6,  1880, 
and  he  then  as  the  authorized  agent  of  the  plaintiff  credited 
the  amount  against  the  draft  of  $8,000.  Plaintiff  offered  to 
read  in  evidence  the  letter  of  Bishop  &  Co.  advising  Laidlow 
&  Co.  of  the  payment,  bat  it  was  excluded  on  the  ground  that 
it  was  a  mere  declaration  of  past  events  by  Bishop  &  Co.  The 
exclusion  was  improper.  All  the  proof  the  defendants  had  of 
the  payment  was  the  information  conveyed  by  that  letter,  which 
was  called  out  upon  their  cross-examination  of  plaintiff's  wit- 
ness. They  thus  made  the  contents  of  the  letter  their  evidence, 
and  the  plaintiff  was  entitled  to  have  it  read  in  evidence. 
Either  that  letter  was  competent  or  the  entire  evidence  of  the 
witness  was  incompetent  and  should  have  been  stricken  out  or 
disregarded.  We  must  then  take  it  as  proved  in  this  case  that 
this  sum  was  received  by  the  plaintiff  in  January,  1880,  after 
the  commencement  of  this  suit,  and  more  than  a  year  there- 
after credited  against  the  draft  for  $8,000.  That  it  had  the 
right  thus  to  apply  the  payment  is  established  by  abundant 
authority.  {Stone  v.  Seymour^  15  Wend.  20;  Sheppard  v. 
Steele,  43  N.  Y.  53;  3  Am.  Rep.  660 ;  Harding  v.  Tiffty  75  N.  Y. 
461;  Nat,  Bank  of  Newburgk  \.  Biglery  83  id.  51;  Mayor 
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of  Alexandria  v.  PaMeti^  4  Cranch,  317;  Simson  v.  Ingham^  2 
Barn.  &  Cress.  65;  Philpott  v.  Jones^  4  Nev.  &  Man.  14 ;  Fidd 
V.  HoUandy  1  American  Lead.  Cases,  362.)  The  rules  as  gathered 
from  these  authorities,  subject  to  some  modifications  depending 
upon  circumstanced  which  do  not  exist  in  this  ease,  are  as  fol- 
lows :  A  debtor  paying  money  to  a  creditor  to  whom  he  owes 
several  debts  may  direct  the  application  of  the  payment  be- 
cause the  money  is  his  and  he  may  do  as  he  will  with  it  and 
control  its  application.  But  the  debtor  must  exercise  his  option 
as  to  the  application  when  he  makes  the  payment.  After  that 
the  money  has  ceased  to  be  his  and  is  no  longer  subject  to  his 
control.  Then  it  belongs  to  the  creditor,  and  he  is  master  of 
it,  and  may  control  its  application.  As  between  him  and  his 
debtor,  certainly  unless  the  debtor  intervenes  and  requests  him 
to  exercise  his  option,  there  can  be  no  limit  of  time  within 
which  he  must  make  the  application.  But  if  neither  party 
makes  any  application  of  the  payment  and  the  matter  comes  into 
court,  then  the  court  will  make  such  application  of  the  pay- 
ment as  equity  and  justice  require.  Here  the  debtor,  the 
Guano  Company,  made  no  application  of  the  payment  at  any 
time,  and  hence  the  creditor,  the  plaintiff,  conld  at  any  time 
make  the  application  before  it  was  made  under  the  direction 
of  the  court,  and  so  the  application  here  made  was  not  too 
late. 

But  we  think  there  is  another  view  of  this  case  still  more 
favorable  to  the  plaintiff.  The  guaranty  of  the  defendants 
was  a  continuiftg  one  to  the  extent  of  $13,000.  It  was  not 
confined  to  drafts  amounting  to  just  $13,000,  or  to  not 
more  than  that  sum  or  to  just  one  draft  drawn  for  that 
pum.  Such  was  clearly  not  the  purpose  and  understanding  of 
the  parties.  The  defendants  were  willing  to  guarantee  all  the 
drafts  of  the  company,  only  limiting  the  amount  of  their  lia- 
bility  upon  all  of  them  at  any  one  time  to  the  sum  of  $13,000. 
There  might  be  one  draft  for  $13,000  or  more.  There  might 
be  several  drafts  amounting  in  the  aggregate  to  $13,000  or 
more.  But  in  no  event  was  the  liability  of  the  defendants  to 
exceed  $13,000.     Up  to  that  amount  it  was  to  be  effectual  to 
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the  plaintiff.  It,  therefore,  covered  the  two  drafts,  and  both 
were  unpaid.  The  plaintiff  recovered  less  than  $7,000  in  this 
action.  The  defendants  were  liable  to  the  plaintiff  on  account 
of  the  other  draft  for  the  balance  up  to  $13,000.  The  plaintiff 
could  have  sued  upon  the  guaranty  on  account  of  both  drafts, 
and  could  after  applying  all  the  payments  have  recovered 
$13,000,  the  full  extent  of  defendants*  liability.  Hence  no 
harm  was  done  to  them  by  applying  the  $2,144  upon  the  draft 
for  $8,000,  So  long  as  there  was  $13,000  due  upon  both 
drafts  it  could  make  no  legal  difference  with  the  defendants 
how  the  payments  were  applied.  As  the  case  now  appears,  if 
all  these  payments,  made  after  the  commencement  of  this  action, 
could  have  been  applied  upon  the  $8,000,  leaving  the  plaintiff 
to  recover  the  $13,000  in  this  action,  it  would  have  been  en- 
tirely just  and  equitable,  and  if  the  parties  had  made  no  appli- 
cation of  them,  such  an  application  would  have  been  sanctioned 
by  rules  of  law  laid  down  in  the  authorities  cited. 

We  are,  therefore,  of  opinion  that  the  judgment  should  be 
affirmed. 

All  concur. 

Judgment  affirmed. 


John  SsGiCLEEir,  by  his  Guardian,  etc.,  Respondent,  v.  Otto 
Meyer,  Appellant. 

An  action  to  recover  money  or  personal  property  belonging  to  an  infant 
may  be  brought  in  the  name  of  the  infant  by  his  guardian  (id  liUm,  al- 
though he  has  a  general  guardian.  While  the  statute  gives  to  the  latter 
the  custody  and  management  of  the  infant's  personal  estate  (2  R.  S.  150, 
g  8),  the  beneficial  interest  is  in  the  infant  and  he  may  maintain  the 
action.    (Code  of  CivU  Procedure,  §  468.) 

Plaintiff's  father  died  intestate  ;  his  mother  was  appointed  administratrix 
and  also  general  guardian  for  the  infant  children,  five  in  number.  A 
settlement  of  the  accounts  of  said  administratrix  was  had  and  a  final  de. 
cree  entered  by  the  surrogate  fixing  the  shares  of  the  infants;  subse- 
quently two  of  them  died  intestate.  Defendant  was  the  attorney,  counsel 
and  proctor  for  the  widow,  and  as  such  received  moneys  belonging  to  the 
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eatate.  Upon  an  accoanting  he  gave  to  the  widow  a  written  acknowl- 
edgment stating  that  there  was  due  to  her,  as  guardian  for  the  three 
surviving  children,  the  sum  of  $1,500,  payable  according  to  the  surro. 
gate's  decree,  interest  thereon  to  be  paid  semi  annually.  Subsequently 
the  widow  died  and  E.  was  appointed  by  the  surrogate  general  guardian 
of  the  plaintiff,  who,  being  still  an  infant,  brings  this  action  by  said  E.  as 
his  guardian  ad  litem,  duly  appointed  for  that  purpose  to  recover  his 
share.  Hdd,  that  the  action  was  well  brought,  and  that  a  good  cause  of 
action  was  shown  for  $500  ;  that  the  acknowledgment  was  an  admiasion 
that  the  money  belonged  to  plaintiff  and  had  been  held  by  his  general 
guardian  in  trust  for  himj  and,  even  if  not  originally  collected  and  re- 
ceived  by  defendant  for  plaintiff,  but  paid  over  to  him  by  said  guardian, 
as  he  had  knowledge  that  it  was  a  trust  fund,  he  received  it  impressed 
with  the  same  trust,  and  plaintiff's  share  therein  having  been  ascertained 
and  agreed  upon,  he  could  follow  the  fund  and  maintun  an  action  for 
his  share. 

The  acknowledgment  also  stated  that  defendant  was  indebted  to  the 
widow  as  nest  of  kin  of  the  two  deceased  children  in  the  sum  of  $1,000.  It 
was  admitted  that  this  sum  was  due  the  widow  and  the  three  surviving 
children  as  next  of  kin,  she  in  her  own  right  and  as  guardian  for  them  be- 
ing entitled  to  receive  it ;  it  also  appeared  that  defendant  had  promised 
plaintiff^s  attorney  to  pay  his  share,  and  raised  no  objection  because  of  the 
non-appointment  of  an  administrator.  Held,  that  in  the  absence  of  proof 
that  administration  upon  the  estates  of  the  deceased  children  had  been 
granted,  plaintiff  was  entitled  to  recover  in  this  action  his  share  (one- 
fourth)  of  said  sum. 

While  a  person  may  not,  as  next  of  kin  simply,  sue  to  recover  personal  prop- 
erty of  a  deceased  person,  a  recovery  by  nest  of  kin  may  be  permitted 
without  the  intervention  of  an  administrator,  under  special  circumstances. 
as  where  his  right  to  the  property  is  clear  and  has  been  admitted  by 
defendant. 

An  agent  or  person  acting  in  a  fiduciary  capacity  is  not  subject  to  an  ac- 
tion for  tort  for  mere  acts  of  omission,  as  for  not  paying  over  money 
due,  but  only  for  acts  of  misfeasance,  and  in  an  action  against  him  for 
not  accounting  or  not  paying  over  a  balance  found  due  on  an  aooouDtiog, 
the  plaintiff  does  not,  by  adding  to  the  allegation  of  refusal  to  pay  an  as- 
sertion that  defendant  has  converted  the  money  to  his  own  use,  convert 
the  action  into  one  for  tort ;  the  addition  is  mere  surplusage. 

The  complaint  alleged  the  employment  of  defendant  as  attorney,  etc.,  and 
that  while  so  employed  he  received  the  money  in  question  '*in  a  fiduct. 
ary  capacity,"  that  the  same  had  been  demanded,  but  that  he  neglected 
and  refused  to  pay  the  same  and  had  converted  it  to  his  own  use.  Held, 
that  the  cause  of  action  was  one  ex  contractu  not  ex  delicto. 

Also  /leld^  that  proof  that  defendant  had  received  money  to  which  plaintiff 
was  entitled  was  sufficient  to  sustain  the  action  ;  that  notwithstanding 
the  allegation  that  defendant  received  it  in  a  fiduciary  capacity,  if  no 
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order  of  arrest  had  been  granted  during  the  pendency  of  the  action,  the 
effect  of  the  judgment  would  not  be  to  subject  defendant  to  an  execution 
against  his  person  (Code  of  Civil  Procedure,  §  1487),  and  so  proof  of  the 
allegation  was  not  essential. 
In  the  cases  where  under  the  Code  of  CMl  Procedure  (§  550)  the  right  to 
arrest  depends  upon  facts  extrinsic  the  cause  of  action,  and  where  no  exe- 
cution against  the  person  can  issue  unless  an  order  of  arrest  has  been  ob- 
tained and  executed  before  judgment,  these  extrinsic  matters  need  not 
be  alleged  in  the  complaint,  and  if  alleged,  are  immaterial  to  the  cause  of 
action  and  need  not  be  proved  upon  the  trial. 

(Argued  December  15, 1883 ;  decided  January  22, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  September  14,  1880,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury.     (Reported  below,  22  Hun,  6.) 

Tills  action  was  brought  to  recover  for  moneys  alleged  in  the 
complaint  to  have  been  received  by  defendant,  an  attorney  and 
counselor,  "in  a  fiduciary  capacity,"  which  belonged  to  the 
plaintiff  as  next  of  kin  of  John  F.,  Adeline  and  Mary  S. 
Segelken,  deceased. 

The  material  facts  are  stated  in  the  opinion. 

Almet  F,  Jenka  for  appellant.  If  the  action  were  brought 
in  tort  it  could  not  be  maintained.  {Moran  v.  Lordy  40  N. 
T.  477 ;  Peek  v.  Shddcm,  48  id.  365  ;  Fordham  v.  S^mUK  44 
How.  472.)  The  provision  for  and  payment  of  interest  is 
fatal  to  the  plaintiff  ^8  claim  of  a  holding  in  a  fiduciary  capacity. 
(Webster's  Die,  "  Interest ; "  Dry  Dock  Rh  v.  Am.  Z.,  3  N. 
Y.  344 ;  Gaaa*  v.  Z.  B.  Go.,  11  Bush,  180 ;  Hubhard  v.  Cal- 
lahan, 42  Conn.  628  ;  Bouvier's  Law  Die,  title  "  Interest ;  " 
Bussing  v.  Thompson,  15  How.  Pr.  97-100 ;  6  Dner,  696 ; 
McBumey  v.  Martin,  6  Robt.  508  ;  Com.  B'k  v.  Hughes,  17 
Wend.  100;  SiaU  V.  Keen,  8  How.  Pr.  300-1;  Cottons. 
Sharpstein,  14  Wis.  233 ;  Bobbins  v.  Falconer,  43  Sup.  Ct. 
363 ;  Goodrich  v.  Dunbar,  17  Bai-b.  644 ;  McBumey,  v. 
Martin,  6  Robt.  502  ;  Stall  v.  King,  8  How.  Pr.  298.)  Section 
179  of  the  old  Code,  does  not  apply  to  a  case  where,  by  agree- 
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ment,  an  agent  might  use  the  principal's  money  as  his  own  ; 
he  promising  simply  to  pay  the  amount  on  demand,  but  only  to 
a  case  where  the  agent  is  to  return  the  identical  money,  or  its 
traceable  proceeds,  to  the  principal.  {Eobbma  v.  Falconer^  43 
Sup.  Ct.  363 ;  Walter  v.  Bennett,  16  N.  T.  250;  Connaughty 
V.  NichoUy  42  id.  83;  Greene  v.  Rosenstoch,  61  id.  583; 
Vilmar  v.  Schelly  id.  564 ;  McBumey  v.  Martin,  6  Robt 
502 ;  Goodrich  v.  Dunbar,  17  Barb.  644  ;  Angus  v.  Duncomb, 
8  How.  Pr.  14 ;  Morange  v.  Waldron,  6  Hun,  529  ;  B.  F,  O. 
A,  V.  Woodman,  1  Heub.  41 ;  Bussing  v.  Thompson,  15  How. 
Pr.  97-100 ;  Sutton  v.  DeCamp,  4  Abb.  Pr.  [N.  S.]  483.)  A 
general  deposit  of  money  subject  to  call  does  not  constitute  a 
fiduciary  relation.  {Hersey  v.  Devereux,  72  N.  C.  462.)  That 
was  no  evidence  whatever  of  a  conversion.  {Marvin  v. 
Ellwood,  11  Paige,  365  ;  Sims  v.  Brown,  6  N.  Y.  S.  C.  5.) 
There  was  no  support  of  au  action  in  tort.  {Greentree  v. 
Bosenstock,  61  N.  Y.  583  ;  Connaughty  v.  Nichols,  42  id.  83.) 
The  omission  or  refusal  to  pay  over  moneys  received  by  a  fac- 
tor or  agent,  or  trustee,  in  the  course  of  his  agency  or  trust, 
will  not  lay  the  foundation  for  an  action  of  trover.  (Paley  on 
Agency,  §  79  ;  Weymouth  v.  Boyer,  1  Ves.  Jr.  425 ;  WaUer 
v.  Bennett,  16  N.  Y.  250  ;  Harris  v.  Schultz,  40  Barb.  315; 
De  Graw  v.  Elmore,  50  N.  Y.  1 ;  KimhaU  v.  Huntington,  10 
Wend.  680 ;  Chitty  on  Bills,  41,  324,  334-428 ;  Russeli  v. 
Whipple,  2  Cow.  536 ;  3  Kent's  Comm.  74 ;  1  Parsons  on 
Notes  and  Bills,  84,  24 ;  Byles  on  Bills,  8  ;  Smith  v.  Alien,  5 
Day,  337 ;  Laquser  v.  Prosser,  1  Hill,  259 ;  Jacquin  v.  War- 
rm,  40  El.  459 ;  Brady  v.  Chamdler,  31  Mo.  28 ;  SackeU  v. 
Spencer,  29  Barb.  186;  President  v.  Hurtin,  9  Johns.  217; 
Chitty  on  Bills,  428;  Allen  v.  Patterson,  7  N.  Y.  479; 
United  States  v.  State  B'k  of  N.  a,  6  Peters,  29  ;  UnderhiU 
V.  Phillips,  10  Hun,  592  ;  Payne  v.  Gardner,  29  N.  Y.  146- 
172  ;  Story  on  Bailments,  99,  86,  §§  88,  84 ;  Pothier,  Traite  de 
Depot,  82,  83;  Dunford  v.  Seghers,  9  Martin,  484.)  An 
affirmance  founded  on  the  defendant's  liability  ex  contractu, 
should  not  suflEer  the  plaintiff  to  issue  execution  against  the 
defendant's  person.   {Elwood  v.  Gardiner,  45  N".  Y.  351-354; 
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Jfeftd  V.  Zightatoney  77  id.  96 ;  Smith  v.  Knapp^  30  id.  585  ; 
Segelken  v.  Meyer ^  22  Hun,  6 ;  Hill,  on  Trustees,  §  518  ;  Perry 
on  Trusts,  §  832 ;  In  the  Matter  of  H.,  87  N.  T.  525 ;  Wolcott 
V.  Hodge^  81  Mass.  547 ;  Chapmcm  y.  Forsyth^  2  How.  202 ; 
Hayman  v.  Pondy  7  Mete.  328.)  The  suit  should  have  been 
brought  by  the  general  guardian  of  John  Segelken.  (  2  E.  8. 
150,  §  3,  151,  §  10 ;  Seaton  v.  Davis,  1  T.  &  0.  91 ;  Field  v. 
Schieffeliuy  7  Johns.  Ch.  150 ;  Tuttle  v.  Eearey,  59  Barb.  334  ; 
White  V.  Parker,  8  id.  48;  Genet  v.  TaUmadgey  1  Johns. 
Ch.  5 ;  Tlwmm  v.  Bennett,  56  Barb.  197 ;  Chapman  v.  Tib- 
hits,  33  N.  Y.  287;  Beecher  v.  Orouse,  19  Wend.  306.) 

Christian  G.  Moritz  for  respondent.  Tlie  plaintiff  had 
legal  capacity  to  sue.  {Segelken  v.  Meyer,  14  Hun,  593 ; 
Schouler  on  Domestic  Kelations,  462,  note,  463 ;  StraMons 
Case,  1  Johns.  508  ;  Bradley  v.  Amidon,  10  Paige,  235  ;  Por- 
ter V.  BUiler,  17  Barb.  149 ;  MacPherson  on  Infants,  354 ; 
Butchins  V.  Joh7is,  82  Conn.  376 ;  26  Me.  76 ;  11  111.  24.) 
Where  trust  and  confidence  are  reposed  by  one  party  in  an- 
other, and  such  other  accepts  the  confidence,  etc.,  equity  will 
convert  him  into  a  trustee  whenever  it  is  necessary  to  protect 
the  interest  of  the  confiding  and  do  justice  between  them.  ( Gen. 
Mnt,  Ins.  Co.  v.  Benson,  5  Duer,  168 ;  2  Bosw.  272 ;  Power 
V.  Hathaway,  43  Barb.  214 ;  Tiffany  and  BuUard  on  Trustees, 
480,481,482.) 

Eapallo,  J.  John  F.  Segelken  died  in  1864  intestate,  leav- 
ing a  widow,  Gesche  Segelken,  and  five  infant  children,  of 
whom  the  plaintiff  is  one.  The  widow,  who  was  also  mother 
of  the  children,  was  appointed  administratrix  of  the  estate  of 
her  husband,  and  general  guardian  of  the  children,  by  the  sur- 
rogate of  the  county  of  New  York,  and  the  defendant  acted 
afl  proctor  and  counsel  for  her  as  such  administratrix  and 
guardian,  in  the  settlement  of  the  estate,  as  well  as  in  her  other 
affairsy'and  continued  so  to  act  from  a  short  time  after  the  death 
of  the  intestate,  until  January,  1873.  A  settlement  of  her 
accounts  as  administratrix  was  had  before  the  surrogate  of  the 
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county  of  New  York,  and  on  such  accounting  tlie  defendant 
acted  as  her  proctor  and  counsel.  A  linal  decree  was  entered 
by  the  surrogate  on  such  accounting  in  May,  1870,  wliereby 
the  amount  in  the  hands  of  the  administratrix  for  distribution 
was  adjudged,  and  she  was  directed  to  pay  the  shares  of  her 
five  minor  children  to  herself  as  their  general  guardian. 

After  this  decree,  and  in  the  year  1871,  two  of  the  children 
died  intestate. 

It  was  found  by  the  court,  on  the  trial  of  this  action,  that 
during  the  time  the  defendant  was  attorney,  counsel  and  proc- 
tor of  the  widow  and  children  of  John  F.  Segelken,  the  de- 
fendant received,  in  a  fiduciary  capacity,  moneys  belonging  to 
his  estate,  and  to  which  said  widow  and  children  were  legally 
entitled,  and  that  on  or  about  the  2d  of  January,  1873,  he  liad 
an  accounting  with  the  widow,  whereupon  it  was  found  that  he 
was  indebted  to  her  as  guardian  of  her  children  Gesche,  John 
and  Carsten  in  the  sum  of  $1,500,  and  as  next  of  kin  of  Ade- 
line and  Sophie  (the  deceased  children)  in  the  sum  of  $1,000, 
payable  according  to  the  decree  of  the  surrogate,  all  of  which 
moneys  were  received  and  retained  by  the  defendant  as  the  attor- 
ney, counsel  and  proctor  of  said  widow  and  children. 

On  tbe  trial  a  written  acknowledgment,  signed  by  the  de- 
fendant, was  put  in  evidence,  which  reads  as  follows :  "  Due 
Mrs.  Gersche  Segelken  as  guardian  of  her  children  Gesche, 
John  and  Carsten  Segelken,  the  sum  of  $1,500,  and  as  next  of 
kin  of  Adeline  and  Sophie  Maria  the  sum  of  $1,000,  payable 
according  to  a  decree  of  the  surrogate  of  the  county  of  New 
York,  interest  to  be  paid  on  the  money  to  Mrs.  Segelken  July 
and  January  1  of  each  and  every  year.  Otto  Meyer,  January 
2,  1873." 

Gesche  Segelken,  the  widow  and  gnardian,  died  in  1876, 
and  Andrew  Koch  was  in  1877  appointed  by  the  surrogate  of 
Queens  county  general  guardian  of  the  plaintiff,  who,  being 
still  an  infant,  now  brings  this  action  by  said  Andrew  Koch  as 
his  guardian  ad  litem^  duly  appointed  for  that  purpose,  to 
recover  the  plaintiff's  share  of  the  before-mentioned  fund  in 
the  hands  of  the  defendant. 


1884.]  Seoelkek  v.  Meter.  479 

Opinion  of  the  Court,  per  Rapallo,  J. 

The  objection  is  taken  that  the  action  is  improperly  brought 
bj  the  infant  in  his  own  name,  by  his  guardian  ad  litem,  and 
that  it  should  have  been  brought  by  the  general  guardian  of 
the  infant  in  his  own  name  as  such  general  guardian. 

The  question  whether  an  action  to  recover  money  or  per- 
sonal property  belonging  to  an  infant  should  be  brought  by 
his  general  guardian  where  he  has  one,  or  by  the  infant  him- 
self through  a  next  friend  or  guardian  ad  litem,  has  been  dis- 
cussed in  several  cases,  but  does  not  appear  to  haVe  ever  been 
decided  by  this  court.  The  Ee vised  Statutes  prescribe  that  a 
testamentary  guardian  shall  have  the  custody  and  management 
of  the  personal  estate  of  the  minor,  and  of  the  profits  of  his 
real  estate,  and  may  bring  such  actions  in  relation  thereto  as  a 
guardian  in  socage  might  by  law  (2  R.  S.  150,  §  3),  and  that 
guardians  appointed  by  surrogates  have  the  same  powers  as 
testamentary  guardians.     (2  R.  S.  151,  §  10.) 

As  a  guardian  in  socage  has  to  do  only  with  the  real  estate 
of  the  infant,  it  has  been  claimed  in  some  cases  that  the  Revised 
Statutes  empower  a  general  guardian  to  bring  actions  only  in 
relation  to  such  real  estate  and  the  rents  and  profits  thereof ; 
and  as  to  such  actions  it  has  been  held  that  they  can  be  main- 
tained by  the  general  guardian  only.  (Seaton  v.  Da^is,  1  T. 
&  C.  91.) 

In  TlumwA  v.  BenneU  (56  Barb.  197),  it  was  held  in  an 
elaborate  opinion  by  Foster,  J.,  that  a  general  guardian  might 
maintain  an  action  in  his  own  name  to  compel  the  defendant 
to  pay  over  pension  moneys  belonging  to  the  infant,  which  the 
defendant  had  collected  under  a  contract  between  him  and  the 
general  guardian  for  the  benefit  of  the  infant.  This  decision 
is  placed  on  the  statute  (2  R.  S.  151,  §§  3  and  10),  which  the 
learned  judge  construes  as  empowering  the  general  guardian 
to  bring  actions  in  relation  not  merely  to  the  rents  and  profits 
of  the  real  estate  of  the  infant,  but  also  in  relation  to  his  per- 
sonal estate,  and  on  the  further  ground  that  the  guardian  could 
maintain  the  action  as  the  trustee  of  an  express  trust. 

But  in  Bradley  v.  Amidon  (10  Paige,  235,  239),  the  chan- 
eellor  decided  that  a  general  guardian  appointed  by  a  surrogate 
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was  not  authorized  to  file  a  bill  in  his  own  name  to  obtain  pos- 
session of  personal  property  of  his  infant  wards,  but  must  file 
it  in  the  name  of  the  infants  as  their  next  friend.  That  a 
decree  made  in  the  suit  brought  by  the  general  guardian  would 
not  protect  the  defendants  from  further  litigation  even  with 
the  infants  themselves,  and  that  the  bill  should  be  dismissed  on 
the  ground  that  it  was  filed  by  a  sole  complainant  who  had  no 
interest  in  the  subject-matter  of  the  suit. 

Notwithstanding  the  appointment  of  a  general  guardian,  the 
title  to  the  property  is  in  the  infant.  The  statute  gives  to  the 
guardian  the  custody  and  management  of  the  personal  estate, 
but  the  beneficial  interest  is  in  the  infant. 

The  Code  of  Civil  Procedure  (§  468)  contains  a  provision 
similar  to  that  contained  in  the  Revised  Statutes  authorizing 
infants  to  maintain  actions  by  guardian  ad  Utem^  and  it  recog- 
nizes this  right  in  cases  where  the  infant  has  a  general  guard- 
ian, for  it  authorizes  the  general  guardian  to  apply  for  the 
appointment  of  a  guardian  ad  litem^  and  section  476  shows 
that  it  is  contemplated  that  the  general  guardian  may  himself 
be  appointed  guardian  ad  litem^  and  sue  as  such  in  the  name 
of  the  infant.  By  section  1686  of  the  Code  of  1880,  it  is 
provided  that  real  actions  may  be  brought  by  infants,  and  that 
section  468  shall  apply  to  such  actions,  and  the  note  to  section 
1686  states  that  its  object  is  to  abolish  the  rule  laid  down  in 
Gojgger  v.  Lanmig  (64  N.  Y.  417),  and  Seaton  v.  Dams  (supra\ 
and  to  assimilate  ejectment  and  other  real  actions  in  tliis  respect 
to  the  general  rules  established  by  the  Code. 

We  think  that  the  action  was  well  brought  in  the  name  of 
the  infant  by  his  guardian  ad  litem,  and  that  a  good  cause  of 
action  in  the  plaintiflE  was  shown  for  the  $500  which  was  by 
the  instrument  of  January  2,  1873,  admitted  to  be  due  from 
the  defendant  to  plaintifiTs  mother  as  his  general  guardian. 
This  was  equivalent  to  an  admission  that  the  money  belonged 
to  the  plaintiff,  and  had  been  held  by  his  general  guardian  in 
trust  for  him,  and  even  if  not  originally  collected  and  received 
by  the  defendant  for  the  plaintiff,  but  paid  over  by  the  guard- 
ian to  the  defendant  as  he  contends,  it  was  received  by  him 
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with  knowledge  that  it  was  a  trust  fund.  If  loaned,  it  was 
improper!  J  placed  in  his  hands  without  security,  and  he  received 
it  impressed  with  the  same  trust  as  that  upon  which  the  guardian 
had  held  it,  and  the  share  of  the  plaintiff  in  the  fund  having 
been  ascertained  and  agreed  upon,  he  could  follow  the  fund 
and  maintain  an  action  for  his  share. 

But  in  addition  to  the  $500  to  which  the  plaintiff  became 
entitled  as  next  of  kin  of  his  father,  he  has  recovered  $250  for 
his  share  of  the  $1,000  which  belonged  to  his  two  sisters  who 
died  after  his  father,  and  after  the  decree  of  the  surrogate 
settling  the  accounts  of  the  administratrix.  This  $1,000  is 
stated  in  the  written  acknowledgment  to  be  due  to  Mrs.  Segel- 
ken  as  next  of  kin  of  the  two  deceased  children.  It  was  in  fact 
due  to  her  and  the  three  surviving  children  as  such  next  of 
kin,  and  in  this  action  it  was  so  adjudged.  It  was  admitted, 
however,  by  the  defendant  that  it  was  due  to  the  next  of  kin 
of  the  deceased  children,  and  Mrs.  Segelken  in  her  own  right 
and  as  guardian  of  the  three  surviving  children  was  ultimately 
entitled  to  it.  But  it  is  contended  that  thej  had  no  right  of 
action  directly  against  the  defendant  for  that  money,  and  that 
only  an  administrator  duly  appointed  to  administer  upon  the 
estates  of  the  two  deceased  children  could  legally  maintain  an 
action  for  it.  The  appellant  is  technically  correct  in  this  posi- 
tion. As  next  of  kin  simply,  the  plaintiff  could  not  sue  to 
recover  personal  property  of  his  deceased  sisters.  Woodin  v. 
Bagley  (13  Wend.  463)  and  Beecher  v.  Orowe  (19  id.  306) 
are  directly  in  point  on  that  question.  But  nevertheless  a 
recovery  by  next  of  kin  of  a  deceased  person,  of  personal 
property  left  by  the  deceased,  without  the  intervention  of  an 
administrator,  has,  under  special  circumstances,  been  permitted. 
In  Hyde  v,  SioiM  (7  Wend.  354),  the  plaintiff  after  becoming 
of  age  brought  an  action  of  trover  to  recover  the  value  of  cer- 
tain personal  property  of  which  his  father  had  died  possessed* 
The  plaintiff  was  the  only  child.  After  his  father's  death  the 
property  went  into  the  possession  of  his  mother.  She  married 
again  and  then  died,  and  her  second  husband  took  possession. 
The  general  guardian  of  the  plaintiff  then  demanded  the  prop- 
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erty  of  hia  step-father,  who  admitted  his  right  The  value  of 
the  property  was  estimated,  and  the  defendant  offered  to  the 
guardian  to  pay  it  if  he  would  giv^e  a  release.  The  son  when 
he  became  of  age  sued  his  step-father  in  trover  for  the  value 
of  the  property  converted  by  him.  The  court  said  that  it  could 
not  be  necessary  that  the  plaintiff  should  go  through  the  form 
of  taking  out  letters  of  administration  before  he  could  get  pos- 
session of  such  personal  estate ;  that  if  administration  had  been 
granted  to  any  other  person,  it  was  in  the  power  of  the  defend- 
ant to  have  shown  it,  but  that  the  defendant,  having  admitted 
the  right  of  the  plaintiff,  ought  not  to  object  that  he  was  re- 
sponsible to  the  administrator  of  the  estate  of  the  plaintiff's 
father,  and  not  to  the  plaintiff  himself,  who  was  the  only  person 
beneficially  interested  in  that  estate.  This  case  is  referred  to 
in  Woodm  v.  BagUy  and  Beecher  v.  Crouse  (supra\  and  is 
there  stated  to  rest  on  its  own  peculiar  circumstances,  and  on 
the  admission  by  the  defendant  of  the  plaintiff's  right ;  but  no 
disapproval  of  the  decision  is  expressed.  In  the  present  case  the 
deceased  sisters  of  the  plaintiffs  were  infants  when  they  died. 
It  is  not  to  be  presumed  that  they  had  any  creditors ,  at  the 
time  of  the  commencement  of  the  action,  upwards  of  six  years 
had  elapsed  since  their  death.  It  did  not  appear  that  their 
estates  had  ever  been  administered  upon,  and  the  defendant 
had  admitted  in  his  written  acknowledgment  that  he  was  in- 
debted to  their  next  of  kin  for  the  $1,000,  and  he  promised  to 
pay  it  according  to  the  decree  of  the  surrogate,  by  which  decree 
the  rest  of  the  fund  was  payable  to  the  mother  as  general 
guardian  of  her  children.  It  was  also  testified  to  on  tlie  trial 
by  Mr.  Van  Wyck,  the  attorney  for  the  plaintiff  in  this  action, 
that  he  demanded  of  the  defendant  the  plaintiff^  s  share  of  the 
money  in  his  hands,  and  the  defendant  promised  to  pay  it  as 
soon  as  Mr.  Koch  should  take  out  letters  of  guardianship  of  the 
plaintiff;  that  when  they  were  obtained  there  was  another 
excuse,  but  that  the  defendant  did  not  refuse  to  pay  on  the 
ground  that  no  administrator  had  been  appointed  for  the 
deceased  children ;  that  if  that  objection  had  been  made,  wit- 
ness would  have  had  an  administrator  appointed  immediately. 
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We  think  the  circumstances  of  this  case  bring  it  fairly  within 
the  case  of  Hyde  v.  Stoney  and  that  taking  that  case  as  a  pre- 
cedent, the  recovery  can  be  sustained. 

The  defendant  claimed  at  the  trial  that  two  items,  one  of 
$400,  loaned  to  Mrs.  Segelken  in  1869,  and  one  of  $160,  due 
him  in  the  same  year  for  professional  services,  had  been  by 
mistake  left  out  of  the  accounting  of  January  2,  1873,  when 
the  due  bill  for  $2,500  was  given.  Some  testimony  of  the 
defendant  bearing  on  these  items  was  stricken  out  by  the  court 
on  the  ground  that  it  related  to  personal  transactions  with  Mrs. 
Segelken,  who  was  deceased.  Whatever  question  there  may  be 
as  to  the  correctness  of  this  ruling,  we  cannot  consider  it  here, 
as  no  exception  appears  to  have  been  taken  at  the  trial.  The 
refusal  of  the  judge  to  allow  the  items  is  excepted  to,  but  it  is 
obvious  that  they  were  not  proved  by  uncontroverted  evidence. 

The  point  most  strenuously  urged  upon  the  argument  was, 
that  the  cause  of  action  alleged  in  the  complaint  was  receiving 
money  in  a  fiduciary  capacity  and  converting  it  to  defendant's 
own  use,  and  that,  therefore,  the  action  was  for  a  tort.  But 
that  even  if  it  should  be  held  to  be  an  action  ex  contractu^  the 
allegation  that  the  money  for  which  the  defendant  is  sued  was 
received  by  him  in  a  fiduciary  capacity,  was  essential  as  charac* 
terizing  the  nature  of  the  action,  and  a  judgment  against  the 
defendant  subjected  him  to  an  execution  against  the  person. 
That  consequently,  whether  the  action  was  in  tort  or  ex  co?ir 
tractUy  the  allegation  that  the  money  was  received  in  a  fiduciary 
capacity  was  essential,  and  if  not  established,  the  plaintiff  was 
not  entitled  to  recover. 

The  defendant  claims  that  the  evidence  not  oplj  fails  to 
prove  this  allegation,  but  that  it  was  disproved,  and  that  the 
finding  of  the  fact  by  the  court  is  erroneous,  being  not  only 
unsupported  by  the  evidence,  but  contrary  to  the  evidence,  and 
consequently  the  complaint  should  have  been  dismissed. 

We  have  examined  the  complaint  and  are  satisfied  that  it  is 
not  framed  in  tort.  It  alleges  that  the  defendant  was  employed 
as  attorney  and  counsel  of  Mrs.  Segelken,  and  her  children, 
and  while  so  employed,  received  in  a  fiduciary  capacity  moneys 
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belonging  to  the  estate  of  Frederick  Segelken,  deoeaeed,  and 
to  which  his  widow  and  children  were  entitled.  That  on  or 
about  the  2d  of  January,  1872,  he  had  an  accounting  with  the 
widow,  whereupon  it  was  found  that  he  was  indebted  to  her 
as  guardian  and  next  of  kin  as  before  stated,  and  that  all  of 
said  moneys  were  received  and  retained  by  the  defendant  as  the 
attorney,  counsel  and  proctor  of  said  widow  and  children ;  that 
the  plaintiff's  share  of  said  money  was  $750 ;  that  said  money 
so  due  him  was  received  in  the  fiduciary  capacity  aforesaid  and 
was  frequently  demanded  from  the  defendant,  but  that  he  had 
neglected,  and  still  neglected  and  refused  to  pay  the  same  to 
the  plaintiff,  and  had  converted  the  same  to  his  own  use. 

These  allegations  disclose  merely  a  cause  of  action  for  money 
had  and  received  by  an  agent  or  attorney  in  a  fiduciary  capac- 
ity which  were  the  subject  of  an  accounting,  and  tliat  he  had 
neglected  and  refused  to  pay  over  on  demand  the  balance  found 
due.  This  is  clearly  a  cause  of  action  ex  oantractu.  An  agent 
or  a  person  acting  in  a  fiduciary  capacity  is  not  subject  to  an 
action  of  tort,  for  mere  acts  of  omission,  such  as  not  paying 
over  money  due,  but  only  for  acts  of  misfeasance,  and  in  an 
action  against  an  agent  or  attorney  for  not  accounting,  or  not 
paying  over  a  balance  found  due  on  an  accounting,  the  plaint- 
iff does  not  by  adding  to  the  allegation  that  the  defendant  has 
refused  to  pay  over  the  money  due,  an'ass^lion  that  he  has 
converted  it  to  his  own  use,  convert  the  action  into  one  for 
a  tort.  The  addition  is  mere  surplusage  under  the  circum- 
stances. It  is  a  n^ere  deduction  from  the  facts  stated,  and  in 
the  connection  in  which  it  is  used  is  not  traversable.  (^Greenr 
tree  v.  RotenBtock^  61  N.  Y.  688 ;  Coruiughty  v.  Nichols^  42 
id.  83.)  The  action  must,  therefore,  be  treated  as  in  form  &i 
contractu.  Treating  it  in  that  form,  proof  that  the  defendant 
has  received  money  to  which  the  plaintiff  is  equitably  entitled, 
is  sufficient  to  sustain  the  action,  and  the  allegation  that  the 
defendant  received  the  money  in  a  fiduciary  capacity  is  not 
essential  to  entitle  the  plaintiff  to  recover  and  need  not  be 
I  proved,  unless  the  effect  of  a  judgment  for  the  plaintiff,  where 
the  complaint  contains  such  an  allegation,  would  be  to  subject 
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the  defendant  to  an  execution  against  his  person,  even  if  no 
order  of  arrest  had  been  granted  during  the  pendency  of  the 
action. 

The  solution  of  this  question  requires  a  critical  examination 
of  some  provisions  of  the  Code  of  Civil  Procedure,  as  to  which 
there  is  a  difference  of  opinion. 

This  Code  provides  (§  1487)  that  an  execution  against  the 
person  may  issue : 

jF^irgt.  Where  the  plaintiflPs  right  to  arrest  the  defendant 
depends  upon  the  natt^re  of  the  action. 

Second.  In  any  other  case  where  an  order  of  arrest  has  been 
granted  and  executed  and  not  vacated. 

Section  549,  as  it  stood  in  1877,  when  this  action  was  com- 
menced, enumerated  the  cases  in  which  the  right  to  arrest  de- 
pended upom  the  nature  of  the  action.  In  those  cases  the 
complaint  necessarily  alleged  the  facts  showing  such  right  of 
arrest,  for  they  were  identical  with  the  facts  constituting  the 
cause  of  action,  and  must  be  proved  to  entitle  the  plaintiff  to 
recover.  By  the  amendment  of  1879,  the  fourth  subdivision 
of  section  549  was  added,  which  authorizes  an  arrest  in  an  ac- 
tion on  contract,  where  the  defendant  was  guilty  of  fraud  in 
incurring  the  debt  or  liability  sued  upon.  But  in  reference  to 
that  particular  class  of  cases,  special  provision  is  made  that  the 
fraud  must  be  alleged  in  the  complaint  and  proved  upon  the 
trial,  or  the  plaintiff  cannot  recover. 

Section  550  enumerates  the  cases  in  which  the  right  to  arrest 
depends  upon  matters  extrinsic  the  cause  of  action,  and  in 
which  no  execution  against  the  person  can  issue,  unless  an  or- 
der of  arrest  has  been  obtained  and  executed  before  judgment. 
These  extrinsic  matters  need  not  be  alleged  in  the  complaint, 
and  if  alleged  are  immaterial  to  the  right  of  action  and  need 
not  be  proved  upon  the  trial.  The  confusion  which  exists  upon 
this  point  has  arisen  from  the  circumstance  that  in  the  enu- 
meration of  cases  in  this  section,  some  are  included  which  are 
also  substantially  included  in  section  549,  and  are  unnecessarily 
repeated  in  section  550.  Thisdif&culty  is  found  in  subdivision 
3  of  section  550.    All  the  other  subdivisions  of  that  section  re- 
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late  clearly  to  extrinsic  matters  exclusively,  but  subdivision  3 
is  rather  mixed.     Its  language  is : 

"  In  an  action  to  recover  for  money  received^  or  to  recover 
property y  or  damagea  for  the  conversion  or  misapphcatian  of 
property^  where  the  money  was  received,  or  the  property  was 
embezzled,  or  fraudulently  misapplied,  by  a  public  officer,  or 
by  an  attorney,  solicitor  or  counselor,  or  by  an  officer  or  agent 
of  a  corporation  or  banking  association,  in  the  course  of  his 
employment,  or  by  a  factor,  agent,  broker  or  other  person  in  a 
fiduciary  capacity.  But  this  subdivision  does  not  apply  to  an 
action  to  recover  a  chattel." 

By  analyzing  this  section  it  is  seen  that  it  applies,  ^r^,  to 
an  action  for  money  received^  where  the  money  was  received 
by  a  public  officer,  or  by  an  attorney,  solicitor  or  counselor,  or 
an  officer  or  agent  of  a  corporation  or  banking  association,  in 
the  course  of  his  employment,  or  by  a  factor,  agent,  broker  or 
other  person  in  a  fiduciary  capacity.  In  these  cases  it  is  ap- 
parent that  the  action  is  ex  contractu^  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiff,  and  that  the  fact  that  it  was 
so  received  by  the  defendant  in  a  fiduciary  capacity  is  an  ex- 
trinsic fact  not  necessary  to  be  alleged  or  proved,  to  entitle  the 
plaintiff  to  recover,  and  that  if  he  desires  to  arrest  the  defend- 
ant on  final  process,  he  must  obtain  an  order  of  arrest  before 
judgment.  On  the  other  hand,  subdivision  3  includes  an  ac- 
tion to  recover  damagea  for  the  conversion  or  misappropriation 
of  property  y  where  the  property  was  embezzled  or  fraudulently 
misapplied  by  any  of  the  specified  persons,  or  by  any  person 
in  a  fiduciary  capacity.  It  is  difficult  to  understand  for  what 
reason  the  fact  that  the  person,  against  whom  damages  are 
sought  to  be  recovered  for  the  conversion  of  property,  was 
acting  in  a  fiduciary  capacity,  should  be  required  to  be  added 
to  the  charge  of  conversion  to  entitle  the  plaintiff  to  an  order 
of  arrest.  But,  notwithstanding  this  peculiar  enactment,  it 
can  hardly  be  doubted  that  an  action  for  damages  for  conversion 
by  such  a  person  would,  under  the  provisions  of  section  549, 
be  of  such  a  nature  as  to  entitle  the  plaintiff,  if  successful,  to 
an  execution  against  the  person  without  any  previous  order  of 
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arrest,  and  that  it  would  be  necessary  to  prove  the  conversion 
in  order  to  maintain  the  action,  though  it  might  not  be  neces- 
sary to  allege,  in  the  complaint,  or  to  prove,  the  fiduciaiy  ca- 
pacity, which  would  be  a  fact  extrinsic  the  cause  of  action,  and 
that  a  failure  to  prove  that  allegation,  if  made,  would  not  de- 
feat the  action,  if  the  conversion  and  the  plaintiff's  right  to 
damages  were  proved.  A  third  class  of  cases  are  included  in 
subdivision  3,  viz.:  actions  to  recover  property,  where  the  prop- 
erty was  embezzled  or  fraudulently  misapplied  by  a  person  in 
a  fiduciary  capacity.  The  same  remarks  apply  to  this  class  of 
cases.  A  cause  of  action  to  recover  specific  property  might  be 
set  forth  in  the  complaint,  without  disclosing  a  cause  of  action 
in  its  nature  bailable,  and  in  that  case,  an  order  of  arrest  must 
be  obtained  on  aiSdavits  showing  the  extrinsic  facts  essential 
to  the  right  of  arrest.  In  all  the  cases  specified  in  section  550, 
the  allegation  of  the  capacity  in  which  the  defendant  received 
the  money  or  obtained  the  property,  is  immaterial  to  the  right 
of  action.  That  right  would  be  the  same,  whatever  the  capacity 
in  which  the  defendant  acted.  The  fact  affects  simply  the 
right  of  arreaty  and  is,  therefore,  a  fact  extrinsic  the  cause  of 
action,  which  need  not  be  alleged  in  the  complaint,  and,  if  al- 
leged, need  not  be  proved. 

Subdivision  3  of  section  550  was  not  changed  by  the  amend- 
ment of  1879,  but  -was  in  force  as  it  now  stands,  when  this  ac- 
tion was  brought. 

Section  567  requires  that  to  obtain  an  order  of  arrest  under 
section  549,  it  must  be  made  to  appear  by  affidavit  that  a  suf- 
ficient catise  of  action  exists  against  the  defendant  as  prescribed 
in  that  section.  That  is  the  only  requirement,  because  the 
cause  of  action  and  the  cause  of  arrest  are  identical  (the  only 
exception  being  tlie  case  of  fraud  which  is  specifically  pro- 
vided for  by  subdivision  4).  But  such  is  not  the  case  in  respect 
to  section  550 ;  the  application  for  an  order  under  that  section 
must  show,  not  only  a  sufficient  right  of  action^  as  prescribed 
in  that  section,  but  also  the  other  matters  extrinsic  the  cause  of 
action  specified  in  that  section.  And  section  558  requires  that 
the  complaint  set  forth  a  sufficient  catcse  qfaotiony  as  required 
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by  sectioa  557.  There  is  no  reqairement  that  any  of  the  ex- 
trinsic facts  be  set  forth  in  the  complaint,  except,  as  before 
stated,  in  the  dDgle  instance  of  fraad  in  contracting  the  lia- 
bility. 

It  cannot  be  argned  that  the  reqairement  that  the  complaint 
set  forth  a  sufficient  cause  of  (kotiony  as  required  by  section 
557,  has  any  reference  to  the  fiduciary  capacity  in  which  the 
defendant  was  acting  when  he  incurred  the  liability.  SeetioQ 
550  defines  several  classes  of  actions,  and  the  requirement  is 
that  the  complaint  show  a  right  in  the  plaintiff  to  maintain  an 
action  belonging  to  one  of  those  classes.  Subdivision  1  refers 
to  am,  action  for  the  recovery  of  a  c/uUtdj  analogous  to  the 
common-law  action  of  replevin.  Subdivision  2  refers  to  an 
action  on  corUractj  express  or  implied.  Subdivision  4,  to  an 
action  for  specific  performance.  Subdivision  8  refers,^?^,  to 
an  action ybr  money  had  and  received;  eecondh/y  to  an  action 
for  the  recovery  of  property;  and  thirdly^  to  an  action  for 
damages  for  the  conversion  of  property.  In  each  of  these  sub- 
divisions the  natwreofths  auction  is  first  stated,  and  then,  after 
the  word  ^'where^^  the  extrinsic  facts  which  subject  the  defend- 
ant to  arrest  are  set  forth.  To  sustain  an  order  of  arrest  under 
either  of  these  subdivisions,  the  complairU  most  state  facts 
sufficient  to  show  a  cause  of  action  of  one  of  the  classes  speci- 
fied in  the  subdivision  under  whidi  the  plaintiff  proceeds.  If 
a  plaintiff*,  obtaining  an  order  of  arrest,  under  subdivision  3, 
should  set  forth  in  his  complaint  only  a  caase  of  action  for 
money  lent,  or  on  a  promissory  note,  or  for  goods  sold  aud 
delivered,  or  the  like,  the  complaint  would  be  so  inconsistent 
with  the  grounds  of  arrest  that  the  ord^r  ought  to  be  vacated. 
We  do  not  think  that  any  thing  further  was  intended  than  that 
the  complaint  should  show  that  the  action  is  one  in  which,  on 
proof  of  the  necessary  extrinsic  facts,  an  order  of  arrest  may 
properly  be  granted.  The  object  was  not  the  same  as  that 
of  subdivision  4  of  section  5^9,  viz.:  To  allow  the  defendant 
the  benefit  of  a  trial  upon  the  allegations  of  the  affidavits  upon 
which  his  arrest  was  ordered,  and  to  make  the  plaintiff's 
recovery  depend  upon  his  maintaining  those  allegations.    If 
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such  had  been  the  intention^  explicit  and  unambiguons  language^ 
similar  to  that  used  in  Biibdivision  4  of  section  549,  woald  have 
been  adopted,  and  we  should  not  have  been  left  to  spell  oat  the 
intention  by  giving  to  the  language  used  a  more  comprehensive 
meaning  than  that  which  its  literal  interpretation  admits. 

There  is  not  the  same  reason  for  requiring  the  grounds  of 
arrest  to  be  tried  in  the  action,  where  the  allegation  is  of  a 
fiduciary  capacity,  as  where  it  charges  fraud.  A  charge  of 
fraud  is  essentially  a  question  of  fact,  proper  to  be  determined 
by  a  jury,  while  the  question  of  fiduciary  capacity  is  ordinarily 
one  of  law  which  the  court  is  more  competent  to  dispose  of. 
It  might  well,  therefore,  be  left  as  it  was  before  the  amend- 
ment of  1879,  to  be  determined  on  a  motion  to  vacate  the 
order  of  arrest.  (See  Repvhlio  of  Mexico  v.  DeArangoiz^  5 
Duer,  634;  Wood  v.  Henry,  40  N.  T.  124.)  As  to  the 
grounds  of  arrest  specified  in  subdivisions  1,  2  and  4,  it  is 
manifest  that  they  have  no  proper  place  in  the  complaint 

It  is  suggested  that  the  amendment  made  in  1879  to  section 
658  shows  that  it  was  intended  to  give  to  that  section  a  broader 
meaning  than  that  which  I  have  attributed  to  it.  The  section, 
as  it  stood  in  1877,  provided  that  the  order  of  arrest  should  be 
vacated  if  the  complaint,  when  served,  showed  that  the  cause 
of  action  w<i8  not  one  of  those  specified  in  sections  549  and 
550.  The  amendment  of  1879  changed  this  language  so  as  to 
require  the  order  to  be  vacated  if  the  complaint  should  fail  to 
show  a  sufficient  catcse  of  custion  as  prescribed  by  those  sections. 
I  do  not  think  that  this  amendment  was  intended  to  make  any 
substantial  change ;  certainly  not  to  require  that  any  thing 
extrinsic  the  cause  of  action  should  be  set  forth.  A  very 
strong  argument  to  the  contrary  is  to  be  found  in  the  circum- 
stances that  while  the  amendatory  act  of  1879  provides  that 
the  amendment  of  section  549  (being  the  amendment  requiring 
that  when  fraud  is  made  the  ground  of  arrest  it  must  be  alleged 
in  the  complaint)  shall  not  apply  to  existing  suits  (Laws  of 
1879,  chap.  542,  §  2),  there  is  no  such  saving  clause  in  regard 
to  the  amendment  of  sections  557  and  558.  If  this  last 
amendment  was  intended  to  put  the  allegation  of  fiduciary 
SicKELs  — Vol.  XLIX       62 
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capacity  on  the  same  footing  as  the  allegation  of  fraud,  there 
was  the  same  reason  for  saving  existing  suits  from  the  effect 
of  the  amendment  as  there  was  in  the  case  of  the  amendment 
to  section  549.  The  omission  of  such  a  saving  clause  clearly 
shows  that  no  important  change  was  intended. 

The  judgment  should  bo  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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94   490     The  People  op  the  State  of  New  York,  Respondent,  v. 
167   396  Edwaed  J.  CouRTNBY,  Appellant. 

The  act  of  1869  (Chap.  678,  Laws  of  1869),  declaring  that  on  a  criminal 
trial  the  accused  "  shall,  at  his  own  request,  but  not  otherwise,  be 
deemed  a  competent  witness/'  is  not  violative  of  the  provision  of  the 
State  Constitution  (Art.  1,  §  6),  declaring  that  no  person  shall  "  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself."  The  sup- 
posed mora]  coercion  by  reason  of  the  adverse  inference  which  might  be 
drawn  from  the  omission  of  the  accused  to  testify  is  not  oompolsion 
within  the  meaning  of  the  Constitution. 

It  seems  that,  had  the  statute  authorized  a  presumption  of  guilt  from  an 
omission  to  testify,  and  so  reversed  the  presumption  of  innocence,  it 
would  violate  fundamental  principles  binding  alike  upon  the  legislature 
and  the  courts ,  but  as  it  expressly  precludes  any  presumption  against 
the  accused  it  is  not  subject  to  this  objection. 

Perjury  may  be  assigned  upon  false  testimony  going  to  the  credit  of  a 
witness  who  has  given  material  evidence  on  a  trial. 

i2  seems  that  false  swearing  is  perjury  whenever  the  testimony  is  relevant 
to  the  case,  although  it  may  not  directly  bear  upon  the  issue. 

(Argued  January  14,  1884 ;  decided  January  23, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  of  the  first  judicial  department,  entered  upon  an  order 
made  December  21,  1883,  which  affirmed  a  judgment  of  the 
Court  of  General  Sessions  of  the  peace  in  and  for  the  city 
and  county  of  New  York,  entered  upon  a  verdict  convicting 
defendant  of  the  crime  of  perjury. 

The  indictment  charged,  in  substance,  that  defendant,  on  the 
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trial  of  an  indictment  against  him  for  forgery,  testified  in  his 
own  behalf,  and  gave  material  testimony ;  that  in  answer  to 
questions  put  to  him  on  cross-examination,  he  falsely  testified 
that  he  never  went  by  any  other  name  than  that  of  Edward  J. 
Courtney ;  that  he  never  was  an  inmate  of  the  Eastern  peniten- 
tiary of  Pennsylvania ;  and  that  he  never  served  a  term  of 
imprisonment  in  any  prison.  Defendant  demurred  to  the  in- 
dictment on  the  ground  "  that  the  facts  stated  in  the  indictment 
do  not  constitute  a  crime."  The  demurrer  was  disallowed. 
On  the  trial,  after  proving  the  giving  of  the  testimony  as  set 
forth  in  the  indictment,  the  prosecution  proved  that  defend- 
ant had  been  convicted  and  sentenced  to  imprisonment  for 
three  years  in  the  Eastern  penitentiary  of  Pennsylvania,  under 
the  name  of  Christopher  Bichards;  and  that  he  served  his 
term  in  that  penitentiary.  At  the  close  of  the  evidence,  defend- 
ant's  counsel  asked  the  court  to  direct  an  acquittal,  upon  the 
ground  that  the  alleged  false  statements  *'  were  immaterial,  ir- 
relevant and  in  no  way  aflecting  the  issue,  and  not  the  subject 
of  an  indictment."    The  court  denied  the  request. 

William  F.  Eintzmg  for  appellant.  The  court  erred  in 
disallowing  the  demurrer,  for  the  reason  that  chapter  678  of 
the  Laws  of  1869,  allowing  defendant  to  testify,  was  and  is 
unconstitutional,  and  the  defendant  was  not,  therefore,  a 
competent  witness.  (Constitution,  art  1,  §  6;  Erhen  v. 
I/mOard,  19  N.  Y.  299;  People  v.  Gordon,  33  id.  508; 
People  V.  Hovet/y  92  id.  554:;  People  y.  Rvloff,  45  id.  213, 
221 ;  Conn&rs  v.  People,  50  id,  240,  242,  243.)  The  court 
erred  in  refusing  to  allow  the  demurrer  to  the  indictment, 
upon  the  further  ground  that  the  testimony  alleged  to  have 
been  false  wag  not  material  to  the  issue.  (3  Institutes,  164 ; 
Coke  [3  Inst.  0.  74] ;  1  Hawkins'  P.  C.  429 ;  1  Wharton's 
Am.  Crim.  Law  [7th  ed.],  §  2198;  2  Bishop's  Crim.  Law 
[7th  ed.],  §  1030;  2  Wharton's  Am.  Law  [7th  ed.],  §  2226; 
2  Russell  on  Crimes  [3d  Eng.  ed.],  596;  4  Blackst.  Com.  137; 
1  Gabbet's  Crimu  Law,  791 ;  1  Hume's  Crim.  Law  [2d  ed.], 
860;  1  Allison's  Crim.  Law,  465 ;  Bacon's  Abr.,  title  Perjury ; 
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2  Euasell  on  CrimeB  [6th  Am.  ed.],  600 ;  Campbell  v.  People^ 
8  Wend.  636;  BvHook  v.  Eoon,  4  id.  531 ;  Emch  v.  &ats^ 
a  Mo.  158;  Comm.  y.  Knight^  12  Mafis.  274;  Comm.  v. 
Ford!,  116 id.  17;  <?t&w»y.  .Sto^,**  Ala.  17;  EoodY.State, 
id.  81 ;  State  v.  Aikens^  23  Iowa,  403 ;  StaU  t.  Flagg  25  Lid. 
243;  l^ate  v.  Trash,  42  Vt.  152;  NeUon  r.  State,  47  Mias. 
621;  GaOoway  v.  ^S^^o^,  29  Ind.  442;  State  r.  Eobbe,  40  K 
H.  229 ;  Emnbree  v.  State,  52  Ga.  242 ;  State  v.  Eail&y,  34  Ma 
350 ;  Comm,  v.  /Smt^A,  11  Allen,  243 ;  State  v.  Eathaway,  3 
N.  &  M.  113 ;  Connor  v.  Comm.,  2  Virginia  Cases,  80 ;  -fiifisy. 
V.  Ow^^n,  6  Cox's  Cr.  Gas,  105 ;  Rex  v.  Naylor,  11  id.  13 ; 
Beg,  V.  Murray,  1 F.  &  F.  80 ;  -ff«»  v.  Griepe,  1  Ld.  Baym. 
258;  12  Moo.  159;  Eex  v.  J[fw«»^,  10  Mod.  195;  Eex  v. 
Dunetan,'Rj.  &  Moo.  109;  5«»  v.  NichoU,  1  B.  &  A.  21; 
jB^.  v.  BarOalemew,  1  0.  &  K  366  ;  Eeg.  v.  Ma/nton,  PjI- 
mer,  382 ;  Beg.  v.  ZoiJ^,  3  C.  &  K  26  ;  5  Cox's  Cr.  Cas.  259 ; 
Bex  V.  Mwion,  6  0.  &  P.  562 ;  Bex  v.  Bobbme,  2  M.  &  E. 
512 ;  Bex  v.  uAZwp,  II  Cox's  Cr.  Cas,  264 ;  Beg.  v.  State,  12 
id.  7 ;  i2^.  v.  Earvey,  8  id.  99 ;  jfi?^.  v.  Berry,  id.  121 ; 
Beg.  V.  To2/wi«07wJ!,  10  id.  156;  Beg.  v.  J?aiZ,  6  id.  360;  2 
Bishop  on  Crim.  Law,  §  1038  [7th  ed.] ;  Brandon  v.  People,  42 
N.  Y.  265  ;  Connors  v.  People,  50  id.  240;  P^etjp^^  v.  Casey, 
72  id.  393  ;  People  v.  Brown,  id.  574 ;  People  v.  Crapo,  76  id. 
290.)  The  judgment  herein  should  be  reversed  and  defendant 
discharged.    (Code  of  Crun.  Pro.,  §  545.) 

John  Vmoent  for  respondent.  The  line  of  cross-examination 
pursued  in  this  case,  and  which  brought  out  the  statements 
upon  which  the  several  assignments  of  perjury  are  herein  pre- 
dicated, is  expressly  authorized.  (Penal  Code,  §  714.)  The 
evidence  was  material,  as  it  went  to  the  credibility  of  the  wit- 
ness, who  was  at  the  time  testifying  on  his  own  behalf,  and  the 
people  on  his  cross^xamination  had  the  right  to  an  answer  to 
any  question  relevant  to  the  conviction,  for  the  purpose 
of  affecting  the  weight  of  his  testimony.  (Hawkins*  PI.  Cr., 
b.  1,  chap.  69 ;  United  States  v.  LandsJmrg,  MSS.  Op. ;  Archh. 
Prac.  and  Pleas,  817;  Beg.  v.  Gibbons,  9  Cox's  Cr.  Cas.  108) 
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The  Law  of  1869  (Chap.  678)  is  constitntional.  (1  Sup.  U.  S. 
E.  S.,  chap.  87;  People  v.  JBrcmdon^  42  N.  T.  265 ;  People  v. 
Comm^rsy  50  id.  252.) 

Andebws,  J.  The  argument  in  support  of  the  demurrer 
to  the  indictment  rests  upon  three  propositions :  firsty  that  by 
section  6,  article  1  of  the  Constitution,  no  person  can  be  com- 
pelled in  a  criminal  case  to  be  a  witness  against  himself ;  second^ 
that  the  act  chapter  678  of  the  Laws  of  1869,  violates  this  con- 
stitutional provision;  and  thirds  that  false  swearing  on  the 
trial  of  an  indictment,  by  the  party  indicted,  on  his  examina* 
tion,  under  the  act  of  1869,  is  not,  therefore,  legal  perjury. 

Whether  the  conclusion  is  a  logical  or  legal  deduction  from 
the  premises,  need  not  be  considered,  for  the  reason  that  the 
minor  premise  is  not  well  founded.  The  act  of  1869  is  per- 
missive, and  not  compulsory.  It  permits  a  person  charged  with 
crime  to  be  a  witness  in  his  own  behalf.  But  it  does  not  com- 
pel him  to  testify,  nor  does  it  permit  the  prosecution  to  call 
him  as  a  witness.  He  can  be  sworn  only  at  his  election,  and 
the  statute  declares  that  his  omission  or  refusal  to  testify  shall 
create  no  presumption  against  him.  The  policy  of  the  act  of 
1869  has  been  criticised  in  some  cases  in  this  court.  But  the 
policy  or  propriety  of  a  law  is  a  legislative,  and  not  a  judicial 
question.  The  supposed  moral  coercion  upon  a  person  accused 
of  crime  to  offer  himself  as  a  witness  by  reason  of  the  adverse 
inference  which  might  be  drawn  from  his  omission  to  testify, 
when  presumbly  all  the  facts  are  known  to  him,  is  not  compul- 
sion within  the  meaning  of  the  Constitution. 

The  Constitution  primarily  refers  to  compulsion  exercised 
through  the  process  of  the  courts,  or  through  laws  acting  di- 
rectly upon  the  party,  and  has  no  reference  to  an  indirect  and 
argumentative  pressure  such  as  is  claimed  is  exerted  by  the 
statute  of  1869.  A  law  which,  while  permitting  a  person 
accused  of  crime  to  be  a  witness  in  his  own  behalf,  should  at 
the  same  time  authorize  a  presumption  of  guilt  from  his 
omission  to  testify,  would  be  a  law  adjudging  guilt  without 
evidence,  and  while  it  might  not  be  obnoxious  to  the  constitu- 
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tional  provision  against  compelling  a  party  in  a  criminal  case  to 
be  a  witness  against  himself,  would  be  a  law  reversing  the  pre- 
sumption of  innocence,  and  would  violate  fundamental  prin- 
ciples, binding  alike  upon  the  legislature  and  the  courts.  The 
act  of  1869  expressly  precludes  such  a  presumption  from  the 
silence  of  the  accused,  and  while  it  may  be  difficult  for  a  jury 
in  many  cases  to  exclude  the  inference  of  guilt  from  an  omis- 
sion of  a  defendant  to  be  sworn,  we  cannot  assume  that  it  may 
not  be  done.  The  statute  assumes  it  to  be  possible,  and  we 
cannot  say,  judicially,  that  such  assumption  is  unfounded. 
The  demurrer  was,  therefore,  properly  overruled. 

The  only  remaining  question  worthy  of  notice  arises  on  the 
motion  of  the  prisoner's  counsel  on  the  trial  that  the  court 
should  direct  an  acquittal  on  the  ground  that  the  matters  on 
which  the  perjury  was  assigned  were  immaterial.  It  is  true 
that  the  false  testimony  did  not  bear  directly  upon  the  main 
issue  on  the  trial  for  forgery,  but  only  upon  the  credit  of  the 
witness  who  gave  material  evidence  on  the  merits.  Evidence 
going  to  the  credit  of  a  witness  who  has  given  material  evidence 
is  relevant,  because  it  helps  the  jury  in  determining  the  main 
issue.  The  recent  cases  sustain  the  view  that  perjury  may  be 
assigned  upon  false  testimony,  going  to  the  credit  of  a  witness. 
(Eeg.  V.  Glover  9  Cox's  Grim.  Gas.  501 ;  Heg.  v.  Zavey, 
3  C.  &  K.  26 ;  Arch.  Grim.  Pr.  817.)  False  swearing  in 
respect  to  such  matter  is  not  distinguishable  in  respect  to 
moral  turpitude  from  false  swearing  upon  the  merits,  and,  we 
think,  there  is  no  just  reason  for  refusing  to  treat  false  swear- 
ing as  perjury  whenever  the  testimony  is  relevant  to  the  case, 
although  it  may  not  directly  bear  upon  the  issue  to  be  found. 
The  questions  are  carefully  considered  in  the  opinions  at 
General  Term,  and  further  elaboration  is  unnecessary. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Nelsok  B.  KiLiifBB,  for  Appellant,  v.  The  New  York  Okn- 
TBAL  AND  HuDsoK  RrsTER  Railboad  Company,  Bespondeiit. 

An  appellant  is  simply  bound  to  present  his  case  to  the  General  Term  npon 
the  case  as  settled,  and  to  this  court  ppon  the  same  record  ;  he  is  not 
bound  to  print  matter  proposed  by  the  respondent  as  an  amendment  to 
the  case  but  disallowed  by  the  trial  judge. 

Plaintiff,  the  appellant  herein,  in  his  proposed  case  set  forth  portions  of 
certain  tariffs  and  schedules,  prepared  and  issued  by  defendant,  which 
were  exhibits  on  the  trial;  the  portions  omitted  were  not  referred  to  on 
the  trial,  and  in  the  opinion  of  the  trial  Judge  were  not  material.  Defend- 
ant proposed  as  an  amendment  that  the  whole  of  the  exhibits  should  be 
inserted.  Said  judge  in  settling  the  case  disallowed  the  amendment, 
but  required  plaintiff  to  paste  the  exhibits  in  the  appeal-book,  if  copies 
were  furnished  by  defendant,  or  in  lieu  thereof  that  the  original  exhib- 
its might  be  referred  to  on  the  argument.  Defendant  furnished  the 
copies.  On  motion  by  defendant  that  plaintiff  be  required  to  print  the 
exhibits  as  part  of  the  return  to  this  court  plaintiff  offered  to  attach 
copies  to  the  appeaUbook,  if  furnished  by  defendant.  Held,  that  he 
should  not  be  required  to  do  more ;  that  the  order  of  the  trial  judge  held 
good  until  the  final  determination  of  the  action. 

It  aeems,  that  such  a  practice  is  not  to  be  encouraged,  but  as  the  permis- 
sion to  bring  in  the  exhibits  was  in  favor  of  respondent  he  could  not 
complain. 

(Argued  January  15, 1884  ;  decided  January  22,  1884.) 

This  was  a  motion  to  compel  appellant  to  print  certain 
papers,  which  were  exhibits  on  the  trial,  as  part  of  the  return 
to  this  court. 

The  facts  are  stated  in  the  opinion. 

Frcmk  Loomia  for  motion. 
Cha/rleB  B.  Meyer  opposed. 

Danfobth,  J.  The  plaintiff  failed  to  recover,  and  in  the 
case  prepared  for  his  appeal  set  out  such  portions  of  certain 
exhibits  as  he  thought  material,  and  as  had  been  referred  to  on 
the  trial.  The  defendant  proposed  as  an  amendment  that  the 
whole  of  the  exhibits  should  be  inserted.     The  trial  judge  dis- 
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allowed  the  amendment,  but  in  settling  the  case  required  the 
appellant  to  paste  the  exhibits  in  the  appeal-book,  if  copies  were 
famished  bj  the  defendant,  or  in  lieu  thereof,  directed  that  the 
original  exhibits  might  be  referred  to  on  the  argument  by  either 
party.  The  defendant  furnished  copies  for  the  General  Term, 
and  the  decision  of  that  court  being  appealed  from«  now  moves 
that  the  plaintiff  print  those  exhibits  as  part  of  the  return  to 
this  court.  The  plaintiff  offered  to  attach  them  to  the  appeal- 
books  if  copies  were  furnished  by  the  defendant. 

He  should  not  be  required  to  do  more.  The  order  of  the 
trial  judge  holds  good  until  the  final  determination  of  the  case. 
The  papers  in  question  are  shown  to  be  printed  tariffs  and 
schedules,  prepared  and  issued  by  the  defendant,  full  of  figures 
and  matter,  which,  in  the  opinion  of  the  trial  judge,  were  not 
material  upon  the  trial,  and  to  which  it  is  said  no  reference  was 
made  by  the  respondent  in  the  court  below.  The  appellant 
was  bound  to  present  his  case  to  the  General  Term  upon  the 
case  as  settled,  and  to  this  court  upon  the  same  record.  It 
appears  that  the  return  actually  on  file  accords  with  this  rule^ 
and  the  appellant  is  .under  no  obligation  to  print  matter  pro- 
posed by  the  respondent  as  an  amendment,  but  disallowed  by 
the  trial  judge. 

No  doubt  there  is  a  difficulty  growing  out  of  the  fact  that, 
while  the  trial  judge  refused  to  introduce  the  exhibits  into  the 
case,  he  allowed  them  to  be  referred  to  by  either  party  on  the 
argument  of  the  appeal,  and  the  record  will  not  show  whether 
any  part  was  so  referred  to.  This  practice  might  easily  lead  to 
embarrassment,  and  is  not  to  be  encouraged.  But  in  this  case 
it  is  in  favor  of  the  respondent,  and  complaint  by  him  is  with- 
out merit. 

The  motion  should,  therefore,  be  denied,  with  $10  costs. 

All  concur. 

Motion  denied. 
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In  the  Matter  of  the  Application  of  David  A.  Paul  for  a       l^i^m 
Writ  of  Habeas  Corpns. 

The  words  ''tenement.hoaflert'*  in  the  title  of  the  act  entitled  **  An  act  to 
improve  the  pubUc  health  in  the  citj  of  New  York  by  prohibiting  the 
manufacture  of  cigars  and  preparation  of  tobacco  in  any  form  in  the 
tenement-houses  of  said  city  "  (Chap.  93,  Laws  of  1883),  refer  to  a  dis- 
tinct class  of  houses  recognized  and  defined  by  law,  and  the  subject  of 
the  act  as  expressed  in  the  title  is  limited  to  tliat  class  of  buildings. 

The  subject  of  the  section  of  said  act  (§  1)  prohibiting  the  manufacture  of 
cigars  or  preparation  of  tobacco  "  in  any  rooms  or  apartments  which  in 
the  city  of  New  York  are  used  as  dwellings,  for  the  purpose  of  living, 
sleeping  or  doing  any  household  work  therein/'  is  not  embraced  in  the 
title ;  its  inclusion,  therefore,  in  the  act  is  violative  of  the  provision  of 
the  State  Ck>nstitution  (Art.  3,  §  16)  declaring  that  no  private  or  local 
bill  "  shall  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title,^'  and  said  section  is  void. 

The  court  has  no  power  to  change  and  narrow  the  terms  of  an  act  for  the 
purpose  of  bringing  its  subject  within  the  title,  and  so  saving  it  from 
the  constitutional  objection. 

Jt  seems  that,  striking  out  said  section,  the  act  does  not  prohibit  the  manu- 
facture of  cigars  or  preparation  of  tobacco  in  tenement-houses  ;  the 
only  other  prohibition  is  (§  2)  against  the  use  "for  dwelling  purposes" 
of  *'  any  part  of  any  floor  of  any  tenement-house "  where  such  manu- 
facture or  preparation  is  carried  on. 

(Argued  December  6, 1883 ;  decided  January  29,  1884.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  October  19, 1883,^ 
which  aflSrmed  an  order  of  Special  Term,  granted  upon  a 
hearing  on  return  to  a  writ  of  habeas  corpus^  which  remanded 
the  petitioner  to  custody. 

The  facts  pertinent  to  the  questions  presented  are  stated  in 
the  opinion. 

William  M.  Evarta  for  appellant.  Chapter  93,  Laws  of 
1883,  authorizes  such  an  interference  with  personal  freedom 
and  private  property  as  is  forbidden  by  section  6  of  article  1  of 
the  Constitution  of  the  State.  {People  v.  Otis,  90  N.  Y.  62 ; 
FertUizi/ng  Co.  v.  Hyde,  97  U.  S.  659-661 ;  Slaughter- HoMse 
SiCKELS — Vol.  XLIX.        63 
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Casesj  16  Wall.  62 ;  Rockwell  v.  Jfearin^  35  N.  Y.  302 ; 
Wynehamer  v.  People^  13  id.  378 ;  Craig  v.  Klein^  65  Penn. 
St.  399  ;  Herdic  v.  Youngy  6  P.  F.  Smith,  176 ;  Thorpe  v. 
RuOand,  27  Vt.  149 ;  C'/^y  of  St.  Louis  v.  i^ife,  53  Mo.  582.) 
The  courts  have  a  right  to  protect  the  individual  from  unwar- 
rantable interference  with  his  property  under  the  pretense  of 
the  exercise  of  the  police  power.  (  Wynehamer  v.  People^  13 
N.  Y.  278  ;  Coe  v.  SchuUz^  47  Barb.  64;  Rochwell  v.  Nearin, 
35  K  Y.  302;  Thorpe  v.  Rudand,  27  Vt.  149;  Craig  v. 
jr;«';i,  65  Penn.  St.  399 ;  Herdic  v.  Young^  6  P.  F.  Smith, 
176;  Auntin  v.  Murray^  16  Pick.  126  ;  Greene  v.  Savannah, 
6  Ga.  1 ;  People  v.  Uawley^  3  Pick.  330  ;  -dm^  v.  County^ 
11  Mich.  139 ;  Vanderhilt  v,  AdamSy  1  Cowen,  349 ;  Water- 
toion  v.  MayOy  109  Mass.  315-319  ;  7bi^?;»  <?/'  Za£^  Ft^ii^  v. 
i?Md  ^I'K  Ci?.,  70  111.  191).  The  act  of  1883  is  in  contravention 
of  section  19,  article  1  of  the  Federal  Constitution  in  that  it 
impairs  the  obligation  of  contracts.  (  WyTk^ehamer  v.  People^ 
13  N.  Y.  371.)  The  act  is  local  and  embraces  more  than  one 
subject.  (§  16,  art,  3  of  the  Constitution;  Gaskin  v. 
Meeky  8  Abb.  Pr.  [N.  S.]  312 ;  People  v.  O'Brien^  39  N.  Y. 
132.)  The  court  will  look  at  the  act  and  not  at  its  title  to 
determine  whether  it  encroaches  upon  rights  and  privileges 
secured  by  the  Constitution.  (16  Wall.  39, 88,  97, 105,  111,  116, 
119,  122.)  The  right  and  privilege  of  the  relator  to  pursue 
his  trade,  and  to  order  the  employment  of  his  family  therein 
in  his  own  house,  was  a  valuable  right  and  privilege  in  the 
sense  of  natural  and  inalienable  right,  and  in  the'  sense  of 
article  1,  section  1  of  the  Constitution,  as  well  as  in  the  sense 
of  "  liberty  and  property,"  as  used  in  section  6  of  the  same 
article.  (  Smith's  Wealth  of  Nations,  b.  1,  chap.  10,  pt.  2 ; 
Edict  of  Louis  XVI,  1776;  2  Kent's  Commentaries,  ],  8; 
Bertholf  v.  O'Reilly ^  74  N.  Y.  515  ;  Wynehamer  Case^  13  id. 
420 ;  Live  Stocky  etc.,  Aein  v.  Crescent  Cityy  etc.y  Co.y  1  Abb. 
[U-S.]  398 ;  16  Wall.  106;  Cor^ld  v.  Coryelly  4  Wash.  C. 
C.  880;  Mayory  etc.y  v.  ThomCy  7  Paige,  263.) 

Samuel  Hand  for  respondent.    Whether  or  not  the  manu- 
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facturing  of  cigars  or  preparation  of  tobacco  in  any  form  in 
tenement-houses  in  the  city  of  New  York  is  prejudicial  to  the 
public  health  and  the  prohibition  thereof  expedient,  is  a  ques- 
tion solely  for  the  legislature,  and  it  will  not  be  reviewed  by 
the  courts.  (2  Kent's  Com.  [Holmes'  12th  ed.]  340 ;  jff^- 
tkolf^.  O'ReiRy,  74  N.  Y.  509,  614,  515,  520,  621,  522,  523, 
624 ;  The  Slaughtei*^H(mse  disea,  16  Wall.  36 ;  VcmderUU 
V.  AdcmiSj  7  Cow.  349  ;  Stuyveaant  v.  Mayor ^  id.  585  ;  Phelps 
V.  Bacey,  60  N.  Y.  10,  14;  City  of  New  YorkY.  MUn,  11 
Peters,  102;  Cromn  v.  People,  82  N.  Y.  323;  2  Kent's  Com. 
840  [Holmes'  12th  ed.] ;  Cooley  on  Const.  Lim.  [5th  ed.]  739, 
743,  744,  745 ;  Potter's  Dwarris  on  Stat.  444 ;  Dillon  on  Muq. 
Corp.,  §  95.)  The  exercise  of  the  police  power  of  the  State 
and  its  power  of  eminent  domain  are  distinct  powers  and  differ 
substantially  in  their  essence,  and  the  constitutional  conditions 
as  to  their  exercise.  {Cooper  v.  Shtdtz,  32  How.  107-121 ; 
Ooe  V.  ShtdtZj  47  Barb.  64-70 ;  Cooley  on  Const.  Lim.  [5th  ed.] 
707 ;  Potter's  Dwarris  on  Stat.  463 ;  Dillon  on  Mun.  Corp., 
§  93  ;  Sedgwick  on  Const.  Law,  423 ;  State  v.  Blake,  36  K  J. 
Law,  442-447 ;  Gordon  v.  Comes,  47  N.  Y.  608, 611 ;  Pecfple 
V.  Mayor,  8  Comst.  419 ;  Darlington  v.  Mayor,  etc.,  31  N.  Y. 
190 ;  JB'k  of  Borne  v.  ViL  of  Borne,  18  id.  38,  43  ;  Wyne- 
hamer  v.  People,  3  Kern.  378 ;  Bridgeport  v,  Jl.  B.  B.  Oo,, 
6  Conn.  475  ;  Clarke  v.  Bochester,  24  Barb.  474 ;  Metropoli- 
tan  Bd  of  Eecise  v.  BarHe,  34  N.  Y.  657,  666.)  The  ques- 
tion of  expediency  in  cases  of  eminent  domain  is  purely  a  leg- 
islative and  not  a  judicial  one.  {In  re  Townsend,  39  N.  Y. 
171-174 ;  People  v.  Smith,  21  id.  595,  598  ;  Lindenmuller  v. 
People,  33  Barb.  548,  575 ;  Neuendorf  v.  Duryea,  69  N.  Y. 
557,  563  ;  Coatee  v.  Mayor,  etc.,  7  Cow.  585  ;  Martina.  Mott, 
12  Wheat.  19.)  The  courts  never  declare  acts  of  the  legisla- 
ture void  and  unconstitutional  except  they  be  clearly  so.  {Peo- 
ple V.  AUen,  42  N.  Y.  378,  381 ;  People  v.  Sup'vra  of  Orange 
Co.,  17  id.  235,  241 ;  Met.  B'd  of  Excise  v.  Barrie,  34  id. 
657,  668 ;  Bloomfidd  v.  Bichardson,  63  Barb.  437, 450 ;  Mills 
on  Eminent  Domain,  §  10;  W.  P.  Inst.  v.  E,  B.  B.,  79  Peim. 
St.  257 ;  S.  B.  B.  v.  Stockton,  41  Cal.  147 ;  PiUsburg  v.  ScoU^ 
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1  Penn.  St  309 ;  jEp  parte  Smith  v.  Keating j  38  Cal.  702, 709 ; 

Hx  parte  DeLaatcey^  43  id.  478 ;  The  Iniendant,  eto.y  v.  Chand- 

ler,  6  Ala.   899,   902 ;    St.  Paul  v.    CoUere,  12  Minn.  41, 

48;    St.    Louie  v.     WMer,    44  Mo.   647,  550;    Paaocm  v. 

Sweety  1  Green  [N.  J.],  196 ;  City  of  Brooklyn  v.  'Breditij 

57   N.    Y.    591,    596;   People  v.   Mayor,  32    Barb.   102; 

B.  dk  N.  R.  JR.  Co.  V.  Bufaloj  5  Hill,  209,  211 ;  People  v. 

B'd  of  Aldermeii,  11  Abb.  Pr.  289  \  N.  T.<&  H.  R.  R.   Co. 

V.  Mayor,  1  Hilt.  562  ;  Schanch  r.  Mayor,  10  Han,  124 ;  69 

N.  Y.  444 ;  Brinhmayer  v.  Eva/neviUe,  29  Ind.  187 ;  Brewster 

V.  City  of  Da/oenportj  51  Iowa,  428;  Iron  R.  R.   Co.   v. 

Iron-ton,  19  Ohio  St.  299;    City  Council  v.    Goldsmith,  2 

Spears  [S.  C],  428  ;  Hill  v.  Charlotte,  72  K  C.  55 ;  Fishery. 

Harrishurg,  2  Grant's  [Penn.]  Cases,  291 ;  Baker  v.  Boston, 

12  Pick.  184;  Commw.  v.  Robertson,  5  Gush.  338.)     The  act 

of  1883  is  not  unconstitutional  as  in  contravention  of  section  10, 

article  1  of  the  Federal  Constitution ;  it  does  not  impair  the 

obligation  of  contracts;  nor  does  it  violate  article  5  of  the 

amendments  to  the  said  Constitution ;  it  does  not  deprive  any 

one  of  property  without  due  process  of  law ;  nor  does  it  take 

private  property  for  public  use  without  due,  just  compensation. 

(  VanderUlt  v.  Adams,  7  CoV.  349  ;  In  re  Ryer,  72  N.  Y. 

1,  7 ;  Stuyvesa/nt  v.  Mayor,  7  Cow.  585 ;  Cooley  on  Const. 

Lim.   [5th   ed.J  710;    LindenmvUer    Case,    33    Barb.    648, 

577;  Met.  B'd  of  Beoise  v.    Barrie,  34  N.  Y.  667,  667, 

668;  Neuendorf  v.  Duryea^  69  N.  Y.  557,  563;  Be^  Co. 

V.  Massachusetts,  97  U.  S.  25.)    The  act  is  not  violative  of 

section  16,  article  3  of  the  Constitution  of  this    State.     It 

embraces    only  one    subject,   the    protection   of  the  public 

health    against    dangers    arising    from    the    manu£icture  of 

cigars  and  the  preparation  of  tobacco  in  tenement-houses  in 

New  York  city.    {Tifft  v.  City  of  Buffalo,  82  N.  Y.  204,  211 ; 

In  re  Volkening,  52  id.  650  ;  In  re  Mayor,  50  id.  504 ;  Harris 

V.  People,  59  id.  599 ;    Village  of  GloversviUe  v.  Howell^ 

70  id.  287,  290;  Matter  of  Z.  and  W.  Orphan  Home,  92  id. 

116, 120;  In  re  ViUage  of  Middletimn,  82  id.  196,  202-204  ; 

People,  ex  rel.  City  of  Rochester,  v.  Briggs,  50  id,  553,  666, 
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566 ;  Kerrigan  v.  Force,  68  id.  381,  383,  384 ;  In  re  Met. 
Gas  Co.,  85  id.  526 ;  In  re  Ketchum,  31  How.  Pr.  346,  347- 
352 ;  Cooley  on  Const.  Lim.  [5th  ed.]  211,  212 ;  In  re  Ryer, 
72  N.  Y.  1,  3,  3.) 

Finch,  J.  The  relator  was  arrested  upon  a  warrant  issued 
by  a  police  justice  of  the  city  of  New  York,  which  recited  an 
accusation  upon  sworn  information  that  "  David  A.  Paul  com- 
mitted the  crime  of  manufacturing  cigars  and  preparing  tobacco 
in  the  house  No.  375  East  Eighth  street,  the  same  b6ing  a 
tenement-house,  occupied  by  more  than  three  families  living 
independent  of  one  another  therein,  in  rooms  in  said  tenement- 
house,  which  at  the  time  were  occupied  by  said  David  A.  Paul 
and  his  family  as  a  dwelling  for  the  purpose  of  living,  sleeping 
and  the  doing  of  household  work ;  said  rooms  or  apartments 
being  on  the  east  or  right  hand  section  of  the  fourth  floor  in 
said  tenement-house,  adjoining  each  other  in  a  contiguous  line 
from  the  windows  opening  into  the  street  to  the  windows  open- 
ing into  the  yard  of  said  tenement-house."  The  precise  offense 
charged  is  somewhat  obscured  by  the  words  describing  the 
character  of  the  house  and  the  location  of  the  rooms,  but  is 
nevertheless  a  specific  accusation  of  manufacturing  cigars  in  a 
room  or  rooms,  which  room  or  rooms  were  at  the  same  time 
used  as  living  or  household  rooms.  In  other  words,  the  charge 
asserts  the  co-existence  at  the  same  time  and  in  the  same  room 
or  rooms  of  cigar  manufacturing  and  household  use. 

Precisely  this  offense  is  described  in  the  first  section  of  the  act 
under  which  the  prosecution  was  instituted.  (Laws  of  1883, 
chap.  93.)  That  section  i-eads :  "  The  manufacture  of  cigars 
or  preparation  of  tobacco  in  any  form  in  any  rooms  or  apai-t- 
.  ments,  which  in  the  city  of  New  York  arp  used  as  dwellings 
for  the  purpose  of  living,  sleeping  or  doing  any  household  work 
therein  is  hereby  prohibited."  The  scope  of  this  section  seems 
quite  clear.  It  is  not  so  broad  as  it  appeared  to  us  on  the  argu- 
ment. It  does  not  forbid  the  manufacture  of  cigars  in  a  dwell- 
ing-house. It  forbids  it  only  in  such  rooms  or  apartments  within 
the  house  as  are  at  the  same  time  used  for  the  purpose  of  "  living. 
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sleeping  or  doing  any  household  work  therein."  So  tliat,  under 
this  sectioti,  in  any  dwelling-house,  the  same  room  or  apartment 
must  not  at  the  same  time  be  used  for  cigar  making  and  for 
family  purposes.  But  the  owner  or  occupant  of  a  house  may 
manufacture  cigars  in  one  or  more  rooms  therein,  provided  that 
he  uses  them  for  no  household  purposes,  and  separates  com- 
pletely the  domestic  from  the  business  uses.  The  prohibitioo  is 
aimed  entirely  at  the  co-existence  of  the  cigar  making  and  the 
sleeping  or  living  of  the  family  in  the  same  room  or  apartment. 
If  they  are  kept  separate,  and  in  separate  and  distinct  apartments, 
it  is  no  offense  under  this  first  section  that  the  budness  use  and 
the  domestic  use  go  on  under  the  same  roof,  or  in  the  same 
house. 

That  the  relator  did  not  preserve  such  separation  is  the  gist 
of  the  charge  in  the  warrant.  It  accuses  him  of  manufacturing 
cigars  "in  rexww"  which  "at  the  time"  "were  occupied"  by 
him  and  his  family  "  for  the  purpose  of  living,  sleeping  and 
the  doing  of  household  work."  Just  this  offense  wbs  charged  in 
the  information.  The  deposition  of  the  complainant  averred 
that  Paul  manufactured  cigars  "  in  rooms  or  apartments"  which 
"  were  then  and  there  used  by  the  said  David  A.  Paul  as  a 
dwelling  for  the  purpose  of  living  and  sleeping  and  doing  house* 
hold  work  therein."  So  that  the  complaint  and  the  warrant 
alike  charged  the  offense  described  in  section  one. 

But  upon  the  hearing  before  the  magistrate  the  complainant 
was  examined  as  required  by  law.  (Code  of  Crim.  Proc,  §  194.) 
The  witness  was  cross-examined  on  behalf  of  the  defendant 
(§  196.)  The  examination  was  signed  by  the  witness  and  cer- 
tified by  the  magistrate,  and  is  before  us,  returned  as  part  of 
the  record.  It  tended  to  show  that  an  offense  had  been  com- 
mitted under  section  1,  and  that  there  was  probable  cause  for 
believing  the  relator  guilty  of  violating  that  section.  After 
describing  the  location  of  the  rooms  as  consisting  of  four,  ex- 
tending through  from  front  to  rear,  the  two  middle  rooms 
occupied  as  bed-rooms  and  the  rear  room  as  a  kitchen,  which 
left  the  front  room  capable  of  use  as  a  sitting  or  living  room, 
he  said,  "  there  are  residers  in  front  facing  the  street,  and  re- 
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Biders  in  the  rear  facing  the  yard."  Other  statements  tended 
in  the  ^aine  direction,  and,  while  the  evidence  was  weak  and 
lacked  precision,  there  was  enough  to  call  into  plaj  the  dis- 
cretion and  judgment  of  the  magistrate.  He  held  the  prisoner 
for  trial.  Presumably  the  commitment  was  upon  the  charge 
made  by  the  complainant,  stated  in  the  warrant,  and  investi- 
gated upon  the  hearing.  But  two  facts  make  it  possible  that 
such  presumption  is  ill-founded.  The  magistrate  apparently 
had  authority  to  issue  process  of  commitment  for  a  crime 
developed  on  the  examination,  although  not  charged  in  the 
original  warrant  (Code  of  Crim.  Pro.,  §  208) ;  and  the  evidence 
tended  to  prove  a  violation  of  section  2  of  the  act.  The 
magistrate  might  have  held  the  prisoner,  therefore,  for  a  viola- 
tion of  either  section,  or  of  both.  But  if  not  satisfied  by  the 
evidence  that  section  2  had  been  probably  violated,  and  yet 
of  opinion  that  section  1  had  been,  he  was  at  liberty  to  com- 
mit the  prisoner  for  a  violation  of  section  1  only,  which  was 
precisely  tlie  crime  charged  in  the  complaint  and  warrant  of 
arrest.  That  is  exactly  what  the  magistrate  did.  To  be  quite 
sure  of  it  requires  an  analysis  of  section  2. 

That  provides  that  "  no  part .  of  any  section  of  any  floor 
in  any  tenement-house  in  the  city  of  New  York,  in  which 
the  manufacture  of  cigars  or  the  preparation  of  tobacco  is 
carried  on,  shall  he  vsed  for  dweUiiig purposes?'^  There  is  no 
mistaking  what  is  not,  and  what  is  the  misdemeanor  here  pro- 
hibited. It  is  not  the  manufacture  of  cigars  in  the  tenement- 
house,  or  the  room  therein  devoted  to  that  purpose.  That  is  not 
prohibited.  On  the  contrary  the  section  treats  it  as  a  lawful  and 
proper  trade,  lawfully  carried  on  in  the  locality  adopted.  The 
prohibition  and  the  crime  consists  in  one  of  two  things,  viz. : 
either  in  beginning  an  occupation  for  family  use  of  the  three 
rooms  in  the  present  case,  where  the  front  room  was  already 
occupied  for  cigar  making ;  or  in  continuing  the  family  use  of 
three  rooms,  after  the  front  room  had  become  a  cigar  manu- 
factory. The  person  guilty  of  this  somewhat  novel  crime 
might  or  might  not  be  the  cigar  maker  himself.  If  Paul  had 
rented  the  front  room   and  began  his  manufacture,  and  then  a 
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third  person  had  moved  his  family  into  the  three  rooms,  that 
third  person  would  have  been  the  criminal  and  not  Paul.  The 
latter  could  not  have  been  lawfully  arrested,  nor  his  honest  par. 
suit  of  a  lawful  trade  interfered  with.  If  Paul  himself  moved 
his  family  into  tho  three  rooms  he  could  have  been  arrested, 
but  for  that  ofEense  and  that  only.  His  crime  would  not  have 
been  the  manufacture  of  cigars  in  the  house,  for  no  law  for- 
bade ;  nor  in  the  room  selected,  for  that  too  was  lawful ;  but 
would  have  been  the  entirely  distinct  and  separate  act  of  mov- 
ing  his  family  into  three  rooms  notwithstanding  his  lawful 
manufacture  in  the  frolht  room.  It  becomes  thus  apparent, 
that  under  the  act  of  1883  the  manufacture  of  cigars  never 
violates  its  terms  and  never  becomes  a  crime,  save  in  the  single 
instanoe  named  in  the  first  section,  where  it  is  carried  on  in 
the  iK>om  or  rooms  used  at  the  same  time  for  family  purposes. 
Turning  now  to  the  commitment  to  see  for  what  offense  the 
prisoner  was  held  for  trial  we  find  it  to  be  "  willfully  violating 
chapter  93  of  the  Laws  of  1883,  of  the  State  of  New  York, 
in  momufacturing  cigars^  at  and  within  a  tenement-house  at 
375  East  Eighth  street  in  said  city."  The  warrant  of  commit- 
ment is  required  to  state  briefly  the  nature  of  the  crime.  (Code 
of  Crim.  Pro.,  §  214.)  This  warrant  does  so,  making  every 
allowance  for  brevity ;  it  does  not  state  any  offense  under  the 
second  section,  since  the  manufacture  of  cigars  is  in  no  case 
under  that  section  a  crime  ;  but  it  does  state  one,  and  the  only 
one  which  can  possibly  answer  that  description  under  the  first 
section.  As  it  was  of  such  offense  that  the  prisoner  was  accused 
and  for  sucli  offense  that  he  was  arrested,  and  the  commitment 
describes  that  and  no  other,  we  cannot  say  that  lie  was  arrested 
for  one  crime  and  committed  for  another.  If  that  were  true 
the  warrant  of  commitment  should  at  least  have  briefly  stated 
what  that  new  and  distinct  offense  was ;  tlie  nature  of  the  crime. 
It  thus  appears  that  the  relator  is  held  for  violation  of  section 
1,  and  that  alone.  Why  the  magistrate  did  not  detennine 
that  section  2  had  been  violated  we  may  not  inquire.  Even 
if  both  the  complaint  and  warrant  of  arrest  may  be  read 
as  charging  such  a  violation,  which  is  difficult,  but  perhaps  not 
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wholly  impoesible,  there  is  no  ambiguity  in  the  warrant  of 
oommitmeut.  It  holds  the  prisoner  for  a  criminal  manof acture 
of  cigars,  and  no  snch  offense  exists  under  section  2. 

It  is  then  claimed  on  the  part  of  the  appellant,  that  at  least 
section  1  is  nnconstitutional  because  of  a  defect  in  the  title 
of  the  act  within  the  provisions  of  section  16,  article  3  of 
the  Constitution  of  the  State.  The  title  of  the  act  is,  '^  An 
act  to  improve  the  public  health  in  the  city  of  New  York,  by 
prohibiting  the  manufacture  of  cigars  and  preparation  of 
tobacco  in  any  form,  in  the  tenement-houses  of  said  city."  It 
is  not  denied  that  the  act  is  "  local,"  since '  its  operation  is  lim- 
ited to  the  city  of  New  Tork ;  and  being  Buch  it  is  said  that  it 
relates  to  two  distinct  subjects,  only  one  of  which  is  mentioned 
in  the  title.  We  think  the  objection  is  well  founded.  The 
subject  referred  to  in  the  title  is  the  manufacture  of  cigars  in 
tenement-houses.  These  houses,  as  a  known  and  distinct  class, 
are  recognized  and  defined  by  law.  (Laws  of  1873,  chap.  385 ; 
Sanitary  Code  of  N.  Y.,  §  3.)  They  are  apt  to  be  ill- ventilated, 
unclean  and  packed  full  of  inmates,  and  to  become  centers  or 
radiating  points  of  contagious  disease.  As  such  they  might 
be  the  proper  subjects  of  sanitary  regulation  in  the  interest  of 
the  public  health.  To  such  regulation  in  one  specific  respect 
the  title  of  the  bill  fairly  relates,  but  no  one  would  suspect 
from  such  title  that  the  bill  alsg  undertook  to  regulate  the 
occupation  of  every  dwelling  house  in  the  city,  f  Two  new 
crimes  are.  created  by  the  act.  One  of  them  has  relation  to 
the  tenement-houses  alone;  the  other  to  the  dwellings  of  the 
whole  city.  One  of  them  is  committed  by  a  mode  of  occupy- 
ing rooms  in  a  tenement-house;  the  other  by  manufacturing 
cigars  in  any  family  rooms.  The  two  offenses  are  unlike, 
different,  and  entirely  distinct  and  separate.  The  latter  is  not 
at  all  stated  in  the  title,  because  that  is  narrowed  so  that  it  does 
not  embrace  it.  Practically,  the  limited  and  specific  title  con- 
fined entirely  to  tenement-houses,  a  class  of  buildings  known 
to,  and  defined  by  the  law,  operated  as  a  fraud  and  deception 
upon  the  people  of  the  city.  In  Ilcmns  v.  People  (59 
N.  Y.  600)  citing  also  People  v.  Supervisors  of  Chautauqua 
SiCKELS  — Vol.  XLIX.        64 
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(43  id.  10)  it  was  declared  to  be  one  definite  purpose  of  the 
constitutional  provision  to  advise  tlie  public,  and  the  locality, 
and  the  representatives  of  the  locality  and  of  other  parts  of  the 
general  purpose  of  the  bill,  so  that  those  interested  might  be  on 
their  guard  as  to  the  whole  or  as  to  the  details  of  the  bill.  The 
citizens  of  New  York,  jealous  of  interference  with  their  homes, 
reading  the  title  of  this  bill,  would  be  deceived,  misled,  and 
thrown  off  their  guard.  Assuming  that  the  measure  pro- 
posed related  to  the  sanitary  condition  of  crowded  tenement- 
houses,  each  citizen  would  take  no  heed,  and  find  in  the 
end  that  his  own  dwelling-house  had  been  regulated.  The 
legislator  who  should  judge  of  the  bill  by  its  title  might 
deem  it  proper  or  harmless,  and  find  too  late  that  the  period 
of  objection  or  resistance  was  gone.  If  the  law  had  borne 
a  tnie  and  not  a  false  label,  warning  would  have  been  given. 
Where  the  title  is  such  diat  it  gives  no  hint  of  the  real 
subject  of  the  enactment ;  where  it  furnishes  no  paH;icle  of 
truthful  information,;  and  he  who  reads  it  is  not  bound  to 
know  or  suspect  that  the  actual  enactment  does  or  may  exist ; 
and  where,  as  a  consequence,  the  title  is  misleading  and  decep- 
tive, it  is  safe  and  right  to  apply  the  constitutional  prohibition. 
Most  of  the  cases  in  which  the  question  has  arisen  have  been 
the  precise  reverse  of  the  one  before  us.  They  have  been  those 
in  which  the  title  was  so  broad  and  general  that  a  multitude  of 
various  details  could  be  fairly  deemed  embraced  within  it.  Of 
this  cliaracter  have  been  titles  to  legalize  certain  proceedings; 
in  relation  to  certain  contracts  or  local  improvements,  and  to 
organize  or  amend  the  charters  of  municipal  corporations. 
{Tifft  V.  City  of  Buffalo,  82  N.  Y.  211 ;  In  re  Volkeniny,  52  id. 
650 ;  ViUdge of  GloveraviUe  v.  Howdlj 70 id.  290 ;  Inre  Mayer, 
50  id.  505 ;  People,  ex  rd.  City  of  Rochester^  v.  Brigga,  id.  553 ; 
MaUer  ofL.  <&  W.  Orphan  Home,  92  id.  120 ;  Harris  v.  Fecple, 
59  id.  600.)  The  title  here  is  not  broad,  but  narrow ;  not  general 
but  specific ;  not  reasonable  and  fair  but  deceptive  and  mis- 
leading. Nobody  would  infer,  and  nobody  was  bound  to  im- 
agine, that  under  a  title  relating  to  tenement-houses  alone, 
there  was  enacted  in  the  first  section  a  law  aflEecting  not  tenement- 
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houses  as  such^  but  all  th^  dwelling-bouses  in  the  city ;  a  law 
as  to  which  the  title  not  only  did  not  relate,  but  by  its  narrow 
terms,  affirmatively  and  positively  excluded  it.  Nor  is  section 
1  of  the  act  before  us  saved  by  the  doctrine  which  we  have 
several  times  applied,  that  if  a  local  act  contains  a  subject 
whidi  is  properly  expressed  in  the  title  it  is  valid  as  to  that 
subject,  although  invalid  as  to  a  subject  not  expressed,  for  the 
doctrine  applies  only  where  there  are  two  or  more  subjects, 
some  expressed  and  some  not  expressed,  while  in  section  1 
there  is  but  one  subject,  and  that  not  expressed  in  the 
title  at  all.  {In  re  SackeU  Street,  74  N.  Y.  103 ;  In  re 
Van  Aniwerpy  66  id.  261;  People,  ex  rd.  City  of  Roches- 
ter, V.  Bngga,  50  id.  553.)  Nor  will  it  do  to  avoid  the 
difficulty  by  saying  that  as  the  phrase  "dwelling"  includes 
within  it  tenement-house  we  may  hold  the  section  good  as  to 
a  part  of  its  meaning,  and  repudiate  it  as  to  the  balance,  for  that 
in  this  case  woufd  be  an  act  of  legislation.  It  would  require 
us  to  amend  the  section  by  striking  out  the  general  word  "  dwell- 
ing" and  substituting  the  phrase  "  tenement-house,"  and  then  to 
hold  the  section  good  as  amended  by  the  court.  The  constitu- 
tional provision  deals  with  the  law  itself  as  it  came  from  the 
legislature.  We  cannot  change  and  narrow  its  terms  to  save 
it.  In  the  room  of  the  subject  plainly  stated  we  cannot  put 
one  narrower  and  different  in  order  to  get  it  within  the  title. 
The  section  must  stand  or  fall  just' as  it  was  enacted,  and  with- 
out reference  to  extrinsic  facts  developed  in  cases  under  it. 
But  all  the  reasons  for  holding  it  not  within  the  title  culmi- 
nate in  this,  that  such  title  not  only  failed  to  express  the  subject 
of  the  section,  but  by  its  frame  and  phrase  expressly  and  af- 
firmatively excluded  that  subject;  for  when  it  professed  to 
relate  to  tenement-houses  it  substantially  declared  that  it  did 
not  relate  to  dwelling-houses  generally,  which  was  precisely  the 
one  subject  to  which  it  did  relate.  Where  the  title  thus  de- 
ceives and  misleads  the  constitutional  provision  should  apply 
if  it  is  ever  to  be  enforced. 

For  this  reason  we  hold  section  1  to  be  .unconstitutional, 
and  that  being  so  it  follows  that  the  relator  is  held  for  an  al- 
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leged  crime  which  did  not  exist  and  which  he  conld  not  com- 
mit, and  that  he  should  be  discharged. 

It  is  not  necessary  to  consider  further  the  effect  of  this  con- 
clusion upon  the  remaining  sections  of  the  act,  nor  the  very 
grave  and  serious  argument  upon  the  question  whether  the  act 
as  a  whole  is  within  the  police  power  of  the  State,  and  capable 
of  being  sustained  under  the  Constitution.  Those  questions 
should  be  reserved  for  an  occasion,  if  it  shall  arise,  when  their 
determination  is  essential  and  necessary  to  the  conclusion  to  be 
reached. 

The  order  appealed  from  should  be  reversed,  and  the  relator 
discharged. 

All  concur. 

Order  accordingly. 


|-94— 508  William  B.  Soott  et  al.,  Appellants,  v.  Chables  Mokoan, 

I*'*  ^  Respondent. 

It  is  not  the  object  of  the  clerk's  minatee  to  indicate  the  legal  qnestions 
raised  upon  a  trial  and  determined  bj  the  coart,  and  they  cannot,  there- 
fore, be  properly  referred  to  to  ascertain  the  grounds  of  decision. 

Where,  therefore,  a  case  as  settled  stated  the  grounds  upon  which  a  motion 
to  dismiss  the  complaint  was  made  and  granted,  held,  that  this  was 
controlling  and  respondent  could  not  refer  to  the  minutes,  althoug:h  in- 
corporated in  the  record,  to  show  that  the  motion  was  also  based  upon 
other  grounds  than  those  stated  in  the  case. 

But  Jield,  that  respondent  had  the  right,  in  support  of  the  judgment,  to 
urge  any  sufficient  ground  appearing  from  the  record  which  he  might 
have  raised  in  the  court  below,  provided  it  could  not  have  been  obviated 
had  it  been  raised  on  the  trial. 

The  provision  of  the  Code  of  Civil  Procedure  (Subd.  8,  g  708),  declaring  that 
a  person  who  willfully  conceals  or  withholds  from  the  sheriff  property 
whidi  he  has  attached,  but  which  has  passed  out  of  his  hands,  shall  be 
liable  to  double  damages  "  at  the  suit  of  the  party  aggrieved,"  gives  to 
the  attachment  and  execution  creditor  a  right  of  action  when  aggrieved. 

As,  however,  the  remedy  thus  given  exists  solely  by  force  of  the  statute,  it 
must  be  confined  to  the  cases  provided  for,  and  can  be  resorted  to  only 

:    where  injury  has  been  occasioned  to  the  creditor  by  such  willful  with- 
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holding  and  concealment.  Such  an  iojory  can  onlj  be  shown  by  a  return 
of  the  process  onsatisfied. 

The  right  of  action  also  does  not  exist  save  where  property  has  been  once 
taken  in  execution  bj  the  sheriflP*,  has  passed  oat  of  his  hands  and  he  is 
unable  to  regain  poasession,  and  dispose  of  it  under  the  authority  conferred 
by  the  execution.  i 

Where  possession  is  regained,  the  mtute  does  not  give  a  remedy  for  an 
injury  to  the  property  while  in  possession  of  the  wrong-doer. 

It  must  appear  also  that  the  concealment  and  withholding  was  willful. 
One  who  dispossesses  the  sheriff  under  a  claim  of  right,  and  detains  the 
property  under  a  belief  that  he  has  a  superior  title  thereto,  may  not  be 
made  liable. 

Where,  therefore,  the  complaint  in  such  an  action  failed  to  allege  that  the 
taking  of  the  property  by  the  defendant  was  willful,  and  plaintiffs  coun. 
ael  admitted  in  his  opening  on  the  trial  that  defendant  acted  as  tax  col- 
lector  and  by  virtue  of  a  levy  under  a  tax  warrant,  by  which  he  claimed 
to  have  acquired  a  right  superior  to  that  of  the  sheriff,  and  it  also  ap- 
peared from  the  complaint  and  the  opening  that  after  the  alleged  tres- 
pass by  defendant,  the  sheriff  regained  possession  and  sold  the  property 
under  his  process ;  held,  that  the  complaint  was  properly  dismissed. 

(Argued  December  18, 1888  ;  decided  January  29, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
made  September  14, 1880,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  an  order  dismissing  the  complaint 
on  trial. 

The  complaint  in  this  action  alleged  the  commencement  of 
an  action  in  plaintiffs  favor  against  one  Bonner,  the  issuing  of 
an  attachment  therein  and  the  levy  thereof  upon  certain  specified 
property  of  the  attachment  debtor ;  the  recovery  of  judgment 
in  said  action  and  the  issuing  of  execution  thereon  to  the 
sheriff,  and  the  advertisement  by  him  for  sale  of  the  property 
levied  on,  on  February  23,  1878.  The  complaint  then  averred 
that  on  or  about  the  day  advertised  for  such  sale,  defendant 
wrongfully  took,  from  the  possession  of  the  sheriff,  removed 
and  converted  to  his  own  use  the  said  property ;  that  on  March 
6, 1878,  defendant  returned  the  property  to  the  sheriff,  but  that 
the  isame,  while  in  defendant's  possession,  and  by  such  unlaw- 
ful removal  and  retention,  was  injured  and  damaged ;  that 
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said  property  was,  thereafter,  sold  by  the  sheriff,  but  in  conse. 
quence  of  snch  injuries  did  not  bring  so  large  a  price  as  it 
would  have  done,  and  that  the  avails  of  the  sales  were  in- 
safficient  to  satisfy  the  execution,  and  the  balance  thereof 
remaining,  after  applying  such  proceeds,  remains  unpaid. 
The  further  material  facts  appear  in  the  opinion. 

Henry  P.  StarbrAch  for  appellants.  An  action  lies  in  the 
name  of  an  attachment  and  execution  creditor  against  a  wrong- 
doer for  interfering  with  property  held  by  the  sheriff  under 
the  attachment  and  execution.  (Code  of  Civil  Procedure, 
§  708,  subd.  3.)  By  the  levy  of  his  attachment  the  plaintiff 
acquires  a  conditional  specific  lien  upon  the  goods  attached  as 
security  for  his  debt.  This  lien  is  perfected  and  made  abso- 
lute by  the  subsequent  judgment  and  execution.  {Rinchey  v. 
Strylcer,  28  N.  Y.  45-54 ;  Frost  v.  Moit,  34  id.  253-255  ;  Thur- 
ler  V.  Blarhck,  50  id.  80-83-86  ;  Drake  on  Attachment,  §§  224, 
224a ;  M.  and  T.  Bank  v.  DaUn,  51  N.  T.  515-524 ;  Orippm 
V.  Hudaon^  13  id.  161-166;  Orem  v.  Burke,  23  Wend.  490- 
498  ;  People  v.  Ropson,  1  Denio,  574-578.)  By  the  wrongful 
act  of  the  defendant  not  only  has  the  plaintiff's  security  or  lien 
for  his  debt  been  diminished  in  value,  but  the  debt  itself  has 
been  pro  tanto  satisfied  and  lost  as  between  the  plaintiff  and 
his  debtor  in  the  attachment  and  execution.  {Micklea  v.  Haskiny 
11  Wend.  125 ;  Rolhrook  v.  Champlin,  1  Hoff.  149  ;  Green  v. 
Burke,  23  Wend.  490 ;  Ostrander  v.  Walter,  2  Hill,  329 ;  Peo- 
ple V.  Hopson,  1  Denio,  574-578 ;  Voorhees  v.  Gros,  3  How. 
262 ;  WaddeU  v.  Elmendarf,  5  Denio,  447 ;  Peck  v.  Tiffany,  2 
N.  T.  451 ;  liadde  v.  Whitney,  4  E.  D.  Smith,  378  ;  Ex  parte 
Lawrence,  4  Cow.  417 ;  Jackson  v.  Bowen,  7  id.  13 ;  Wood  v. 
Torrey,  6  Wend.  562 ;  People  v.  Onondaga  C.  P.,  19  id. 
79;  Ilayden  v.  Agent  of  State  Prison,  1  Sandf.  Ch.  195; 
Zadd  v.  Blunt,  4  Mass.  402 ;  Hoyt  v.  Hudson,  12  Johns. 
207 ;  Shepard  v.  Bowe,  14  Wend.  260 ;  Miller  v.  Adsit,  16 
id.  335, 349, 350 ;  People  v.  Reeder,  25  K  Y.  302-304 ;  iZbw- 
land  V.  Willetts,  9  id.  170.)  It  is  the  plaintiff,  and  not  the 
sheriff,  in  whose  name  actions  lie  to  subject  property  to  the 
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levy  of  an  execution.  (McElwavn  v.  Willis,  9  Wend.  648 ; 
O'Brien  v.  GlenviUe  Woolen  Co.,  50  N.  Y.  128 ;  M.  and  T. 
Bank  v.  Dakin,  61  id.  519,  525.)  Sections  656,  677  and  679 
of  the  Code,  which  provide  for  the  collection  by  the  sheriflE  of 
choees  in  action  attached,  and  for  his  obtaining  possession  of 
property  attached,  concern  "  such  actions  only  as  might  be 
commenced  in  the  name  of  the  defendant "  in  the  attachment, 
and  relate  strictly  to  the  enforcement  of  the  possessory  rights 
of  the  sheriff  acquired  by  the  writ.  {Thurher  v.  Blanch,  50 
N.  T.  80-86 ;  Bliss's  Annotated  Code,  §  677,  note ;  Throop's 
Code,  §  677,  note.)  The  liability  of  the  sheriff  to  the  plaintiff 
depends  upon  the  question  of  negligence.  He  is  responsible 
for  such  care  only  as  a  prudent  man  would  take  of  his 
own  property.  (Moore  v.  WesterveU,  27  N.  Y.  234.)  It  is  no 
objection  to  the  plaintiff's  action  to  say  that  the  defendant 
may  also  be  sued  by  the  sheriff;  for  a  recovery  by  .the  sheriff 
would  be  a  bar  to  the  plaintiff's  recovery,  and,  vice  versa,  a 
recovery  by  the  plaintiff  would  be  a  bar  to  the  sheriff's  re- 
covery so  far  as  the  plaintiff  is  concerned.  {Mynn  v.  Cough- 
ton,  Cro.  Car.  109 ;  Lynne  v.  Coningham,  Hetley,  95 ;  Ciw^- 
Jiam's  Case,  Hutton,  98  ;  WheaUey  v.  Stone,  Hobart,  180.)  The 
action  lay  in  favor  of  the  plaintiff  and  against  the  defendant  at 
coifemon  law.  (Fitzherbert's  Natura  Brevium,  102 ;  Kent  v. 
Keilxoay,  Lane,  70 ;  S.  C,  Jenk.  282,  Ca.  X ;  Mynn  v.  CoughUm, 
Cro.  Car.  109 ;  Lynne  v.  Coningham,  Hetley,  95 ;  Cougham^s 
Case,  Hutton,  98 ;  WheaOey  v.  Stone,  Hobart,  180 ;  Esp.  N.  P. 
610 ;  Sheather  v.  Holt,  Strange,  531.)  An  action  on  the  case  also 
lay  in  the  name  of  the  plaintiff  against  the  wrong-doer  for  inter- 
fering, as  in  the  case  at  bar,  with  goods  taken  by  the  sheriff  in 
execution.  (Sheriff  of  Surrey  v.  Alderton,  Hetley,  145 ;  S,  C, 
Lit.  296 ;  Bacon's  Abridg.,  title  Eescue,  A ;  Lynne  v.  Coning- 
ham, Hetley,  95 ;  Yate  <&  Alexander's  Case,  Godbolt,  284 ; 
Smith  V.  TonstaU,  Carth.  3 ;  Adams  v.  Paige  <&  Orami,  7  Pick. 
542.)  As  the  case  as  settled  stated  the  general  grounds  of  motion 
to  dismiss  the  complaint  it  was  controlling,  and  the  clerk's  min- 
utes could  not  be  resorted  to,  although  incorporated  in  the 
record..    {WiUis  v.  De  Forrest,  16  Barb.  61;  Code  of  Civil 
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Procedure,  §  490 ;  Loienabury  v.  Purdy^  18  N.  Y.  515 ;  ShoU 
well  V.  Malij  38  Barb.  445 ;  Bi^isae  v.  Woody  37  K  T.  526  ; 
MaJlory  v.  Trav,  In%,  Co^  47  id.  52 ;  Thayer  v.  Marshy  75 
id.  840 ;  Belknap  v.  Sealeyy  14  id.  143.)  The  point  is  one 
which  could  have  been  met  by  amendment  if  it  had  been 
raised.  {Oardner  v.  Heai'Uy  3  Denio,  232;  Lounahury  v. 
Purdyy  18  N.  T.  515 ;  Thayer  v.  Marshy  75  id.  340.)  &ich 
a  point  is  not  available  before  this  court,  either  to  reverse  or 
sustain  a  judgment.  (Hofheimer  v.  Campbelly  57  N.  Y.  269 ; 
Smith  V.  Bodinsy  74  id.  30 ;  Thayer  v.  Marshy  75  id.  340 ; 
Cook  V.  WhippUy  55  id.  150,  157.)  The  motion  to  dismiss  is 
not  like  a  demurrer  in  respect  of  being  supported  on  appeal 
npon  grounds  not  mentioned  at  the  trial.  (Code  of  Civil  Pro- 
cedure, §  497 ;  jE^glis  v.  FumisSy  3  Abb.  82 ;  Brown  v.  Cdie^ 
1  E.  D.  Smith,  265,  270;  Gasper  y.  AdamSy  24  Barb.  287; 
Williams  v.-  Birchy  6  Bosw.  674 ;  Star  8.  S.  Co.  v.  Mitchelly 
1  Abb.  [N.  S.]  396.)  It  was  not  necessary  to  allege  in  the  com- 
plaint the  insolvency  of  Bonner.  {Bank  of  Home  v.  Curtisy 
1  Hill,  275;  Pardee  v.  Bobertsouy  6  id.  550;  Zedyard  v. 
Jonesy  4  Sandf.  67;  S.  C.y  7  N.  Y.  560;  Metcdf  v.  Stryker, 
10  Abb.  12 ;  S.  C.y  31  Barb.  62;  Wilson  v.  Grayy  6  Mod.  211; 
Jenk.  311 ;  Bull.  N.  P.  62  a.)  A  plaintifE  cannot  be  said  to 
suffer  damage  from  the  destruction  of  a  lien  as  long  as  bis 
debt  still  remains  wholly  due  and  collectible.  {Levy  v.  Mayory 
eto.y  of  N.  Y.y  3  Kob.  194;  Toites  v.  Jayee^  11  Johns.  136; 
Niagara  Bank  v.  Rosevelty  9  Cow.  409-416 ;  Vandemark  v. 
Schoonmakery  9  Hun,  16 ;  Lane  v.  Eitchcocky  14  Johns.  213 ; 
Gardner  v.  Heartty  3  Denio,  232 ;  Carpenter  v.  Man.  Life 
Ins.  Co.y  22  Hun,  49 ;  Southworth  v.  Van  Pelty  3  Barb.  347; 
Van  Pelt  v.  McGraWy  4  N".  Y.  110;  Manning  v.  Monaghan^ 
23  id.  539.) 

George  J.  Greenfield  for  respondent.  The  sheriff  is  the  only 
proper  person  to  bring  this  suit.  {Bowe  v.  Enick.  Z.  Ins.  Co.y 
27  How.  312 ;  Smith's  Sheriffs  and  Constables,  340-843 ;  Peo^ 
pie  V.  RudeTy  25  N.  Y.  302 ;  Bro^mning  v.  Hwnfordy  5  Denio, 
680;  Cornell  v.  Dakiny  38  N.  Y.  2S3 ;  Mo(yre  v,  FargOy  112 
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Miiss.  254;  Mair  v.  Bell,  27  Wis.  517 ;  Anemia  B.dhO.  Co. 
V.  Babbitt,  74  N.  Y.  400;  Orofut  v.  Brandt,  58  id.  100  ;  Story 
on  Bailments,  §§  93,  125,  128,  129 ;  Drake  on  Attachments, 
§§  290,  297,  note  2 ;  2  Hilliard  on  Torts,  254,  §  47;  Ladd  v. 
North,  2  Mass.  514,  516  ;  OUea  v.  Orover,  6  Bligh,  277,  290- 
295,  312-314,  322,  334,  335,  367,  368,  434-436,  453  ;  1  Wal- 
ford  on  Parties  to  Actions,  164 ;  1  Wait's  Law  and  Pr.  811 ; 
Crocker  on  Sheriffs,^  §  449 ;  Braley  v.  French,  28  Vt.  646 ; 
Skinner  v.  Stewart,  39  Barb-  206 ;  Peck  v.  Tiffany,  2  N.  Y. 
461;  Steffln  v.  Lockwood,  17  W'kiy  Dig.  418;  Gwynne  on 
Sheriffs,  299  ;  TermiUiger  v.  Wheeler,  35  Barb.  620 ;  MiUer  v. 
Addt,  16  Wend.  335;  Smith  v.  Beeves,  33  How.  183,  191 ; 
Van  Brunt  v.  Scheneck,  11  Johns.  377, 383  ;  1  Wait's  Law  and 
Pr.  812;  Sweezy  v.  Lott,  21 JN.  Y.  481,484;  Luptm  v.  Smith, 
3  Hun,  1 ;  Van  Y^lkenburgh  v.  Bates,  14  Abb.  [N.  S.]  314 ; 
Thurb&r  v.  Blanck,  50  N.  Y.  80  ;  Uaa  v.  Brooks,  2  Civ.  Pro. 
198.)  The  objection  that  the  defendant  should  have  demurred 
to  the  complaint  for  non-joinder  of  the  sheriff  is  not  available, 
as  the  objection  goes  to  the  foundation  of  the  action.  Such 
objection  is  not  waived  by  not  demurring  or  pleading.  {Scqfield 
V.  Doscher,  72  N.  Y.  491,  495;  Goodyear  D.  T.  Go.  v.  Fres^ 
seUe,  67  How.  256-257.)  Where  the  cause  of  action  itself  is 
created  by  a  statute  which  gives  the  double  damages,  it 
is  essential  that  the  complaint  should  contain  such  alle- 
gations as  will  notify  plaintiff's  adversary  of  his  claim. 
{Newoomh  v.  Butterfield,  8  Johns.  342 ;  Livingston-  v.  Plat- 
ner,  1  Cow.  175 ;  Brovm  v.  Bristol,  id.  176  ;  Benton  v.  Dale, 
id.  160 ;  Dwumi  v.  Eaten,  6  Hun,  4 ;  64  N.  Y.  625  ;  Ter- 
toiUiger  v ^Wheeler,  36  Barb.  620;  Sedgwick  on  Damages, 
633,  666,  667,  690.)  This  action  cannot  be  sustained  by 
plaintiff^  as  an  action  on  the  case  for  consequential  damages  to 
their  lien  under  the  attachment  and  execution.  {Gardner  v. 
Heartt,  3  Deuio,  232 ;  Yates  v.  Joyce,  11  Johns.  136 ;  Lans 
V.  Hitchcock,  14  id.  213 ;  Peterson  v.  Claa*k,  16  Johns.  205; 
Brookman  v.  HamiU,  46  N.  Y.  636  ;  Volkening  v.  DeGraaf, 
81  id.  268,  272.)  By  an  amendment  of  the  sheriff's  return, 
an  action  may  still  be  prosecuted  against  the  defendant  by  the 
SicKELS  —  Vol.  XLIX.        65 


51 4  Scott  et  aL  v.  Morgan.  [Jan., 

Opinion  of  the  Court,  per  Rugbb,  Ch.  J. 

sheriflE.  {Barker  v.  Biningery  4  Kern.  270.)  Levy  by  attach- 
ment or  execution  not  satisfaction.  {McBride  v.  Farmeri 
B%  28  Barb.  476  ;  22  id.  522.)  The  objection  that  the  action 
should  be  brought  in  the  name  of  the  sheriff  is  not  an  objection 
as  to  his  legal  capacity  to  sue  and  need  not  be  taken  by  demur- 
rer.  (  Y<m  Valkenburgh  v.  Bates,  14  Abb.  459, 472 ;  Beffin  v. 
Zookwoodj  17  Weekly  Dig.  418 ;  Aneonia  Braea  <&  Copper 
Go.  V.  Pratt,  10  Hun,  443,  445.) 

RuGBB,  Oh.  J.  The  complaint  was  dismissed  upon  the  trial 
on  the  opening,  upon  the  motion  of  the  defendant,  upon 
the  ground  that  the  ^^only  remedy  of  the  plaintiff  was  to 
sue  the  sheriff,  and  that  no  action  would  lie  in  favor  of  a  judg- 
ment creditor  against  a  third  person  for  wrongful  interference 
with  property  previously  attached  and  levied  upon  by  the 
sheriff." 

The  court  granted  the  motion  upon  the  ground  above 
stated.  The  respondent  now  seeks  to  avail  himself  in  support 
of  the  judgment  of  an  additional  ground  for  his  motion  appear- 
ing in  the  clerk's  minutes  printed  as  a  part  of  the  record,  and 
which  recites  that  said  motion  was  made  upon  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to  constituted  cause 
of  action. 

We  think  the  respondent  cannot  refer  to  such  minutes, 
although  incorporated  in  the  judgment-roll,  to  enlarge  the 
grounds  upon  which  the  motion  to  dismiss  the  complaint  was 
predicated. 

The  case,  as  settled  by  the  judge  who  presided  at  the  trial, 
must  be  held  to  be  controlling  as  to  what  took  place  at  that 
time,  and  especially  since  he  deliberately  refused  upon  the  set- 
tlement to  incorporate  in  it  the  statement  from  thie  derk^s 
minutes  as  one  of  tho  grounds  of  the  defendant's  motion. 

It  is  not  the  office  of  the  clerk's  minutes  to  indicate  the  legal 
questions  raised  upon  a  trial  and  determined  by  the  court ; 
and  they  cannot,  therefore,  be  properly  referred  to  for  the  pur- 
pose of  ascertaining  the  grounds  of  decision. 

8o  fftr,  however,  as  the  respondent  is  concerned,  it  is  imma- 
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terial  whether  the  ground  stated  in  the  minutes  be  regarded 
as  having  been  taken  upon  the  trial  or  not,  since  he  had  now 
the  right  in  support  of  the  judgment  appealed  from  to  do  so 
upon  any  sufficient  ground  appearing  in  the  record  which  he 
might  have  raised  in  the  court  below,  provided  it  is  such  an 
objection  as  could  not  have  been  obviated  upon  the  trial  by 
tho  plaintiffs.  {Beckwith  v.  Whcilen,  5  Lans.  377 ;  New- 
comb  V.  Glar\  1  Denio,  226  ;  Pdlmer  v.  LoHUardy  16  Johns. 
348 ;  Allard  v.  OrecmH^  61  N.  Y.  4 ;  Stevens  v.  Hyde^  32 
Barb.  171 ;  Simar  v.  Canaday,  53  N.  Y.  298 ;  13  Am.  Rep. 
623). 

Consequently  if  there  existed  a  valid  legal  obstacle  to  a 
recovery  by  the  plaintiff  in  the  action,  whether  specified  on  the 
trial  or  not,  the  judgment  must  be  sustained,  if  it  was  such  an 
obstacle  as  could  not  have  been  removed  by  proof. 

We  are  thus  brought  to  the  question  whether  a  cause  of 
action  could  have  been  maintained  upon  the  facts  appearing  in 
the  complaint,  and  the  opening,  at  the  time  the  motion  to  dis* 
miss  was  granted. 

Assuming  for  the  purpose  of  the  argument  that  a  judgment 
creditor  has  a  right  of  action  against  one  who  has  dispossessed 
the  sheriff  of  property  seized  upon  execution,  we  think  the 
complaint,  nevertheless,  lacks  several  allegations  essential, 
both  at  common  law  and  under  the  Code,  to  the  statement  of  a 
good  cause  of  action. 

The  following  principles  are  deemed  to  be  well  established 
by  the  decisions  of  the  courts  of  this  State  as  the  rule  of  the 
common  law  upon  this  subject.  After  such  levy,  the  debtor, 
against  whom  the  process  issues,  still  remains  the  general 
owner  of  the  property  seized,  and  is  entitled,  by  virtue  of  such 
ownership,  to  the  benefit  of  its  full  value,  either  in  its  applica- 
tion in  satisfaction  of  the  claims  of  the  creditor,  to  procure 
which  the  levy  was  made,  or  in  case  of  a  surplus  resulting 
after  such  satisfaction,  to  a  return  of  such  surplus.  {Marsh  v. 
Whitej  3  Barb.  519.)  He  unquestionably  has  a  right  of  action 
against  any  person  unlawfully  interfering  with  the  property 
while  in  the  possession  of  the  sheriff,  by  which  interference  its 
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value  is  impaired  or  diminished,  and  in  consequence  of  which 
he  is  deprived  of  the  benefit  of  its  application  in  the  payment 
of  his  debt,  or  the  I'eturn  of  any  portion  to  which  he  may  be 
entitled. 

This  right  of  action  is  necessarily  subordinate  to  the  right  of 
the  sherijS  to  maintain  an  action  to  recover  damages  for  a  loss 
occai^ioned  by  an  injury  to  his  special  interest  in  the  property 
created  by  a  levy  and  possession  under  legal  process.  {Howland 
V.  WiUetta,  9  N.  Y.  173 ;  Ansonia  Brass  Co,  v.  BabbiU,  74 
id.  397 ;  Story  on  Bailments,  §  93,  e.  and  note.) 

Since  from  the  very  nature  of  such  an  action,  any  recovery 
by  the  sheriff  inures  to  the  advantage  of  the  creditor  issuing 
the  process  (People  v.  Beeder^  25  N.  Y.  304;  Cornell  v. 
DdkiTiy  38  id.  259),  obvious  considerations  of  justice 
prevent  the  existence  of  a  right  of  action  in  the  creditor  for  the 
same  injury.  {Barker  v.  Mathews^  1  Denio,  335;  Peck  v. 
2'iffanyy  2  N.  Y.  451 ;  Browning  v.  Hanfordy  5  Denio,  594 ; 
2  Hilliard  on  Torts,  254.)  It  is  only  through  the  statute  that 
a  creditor  can  directly  enforce  the  application  of  his  debtor^s 
property  to  the  payment  of  a  judgment  and  execution,  and  for 
that  puri)ose  he  can  employ  only  tliose  methods  wliich  are 
provided  by  the  statute.  {Thurher  v.  Blanoky  50  N.  Y.  85.) 
The  statute  gives  him  no  title  to,  or  right  in,  the  property,  and 
the  measure  of  his  interest  therein  is  the  extent  of  the  liability 
of  the  slieriff  to  pay  over  to  him  the  proceeds  realized  from  the 
sale  or  other  disposition  of  the  property,  and  is  limited  to  the 
amount  required  to  satisfy  the  execution.  {People  v.  Ilopsony 
1  Denio,  578 ;  Swezey  v.  Lott,  21  N.  Y.  484 ;  Story  on  Bail- 
ments,  §  129  [8th  ed.].)  We  thus  arrive  at  the  conclusion  tliat 
the  plaintiffs  are  not  entitled  to  maintain  this  action  unless 
sucli  right  is  given  to  them  by  subdivision  3  of  section  708  of 
the  Code  of  Civil  Procedure.  This  reads  as  follows:  "If 
personal  property  attached,  belonging  to  the  defendant,  has 
passed  out  of  the  hands  of  the  sheriff,  without  having  been 
sold  or  converted  into  money,  and  the  attachment  has  not 
been  discharged  as  to  that  property,  he  must,  if  practicable, 
regain  possession  thereof;  and,  for  that  purpose,  he  has  all 
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of  the  authority  which  he  had  to  seize  the  same  under  the 
warrant.  A  person  who  willfully  conceals  or  withholds  such 
property  from  him  is  liable  to  double  damages  at  the  suit  of 
the  party  aggrieved."  Notwithstanding  the  time  which  has 
elapsed  since  this  enactment,  we  are  not  aware  that  it  has 
received  judicial  construction,  and  are,  therefore,  compelled 
to  regard  it  as  an  original  question  in  our  courts.  It  was 
originally  adopted  with  slightly  different  phraseology  among 
the  amendments  to  the  Code  included  in  chapter  438  of  the 
laws  of  1849,  and  was  afterward  incorporated  into  the  Code 
of  Civil  Procedure  in  the  language  above  recited. 

It  seems  to  be  quite  clear  that  the  legislature  intended 
thereby  to  create  a  new  remedy  for  the  injury  referred  to, 
and  to  give  that  remedy  to  parties  not  before  entitled  to  it. 
The  language  employed  seems  plainly  to  import  that  other 
persons  than  the  sheriflE  might  be  aggrieved  by  his  being 
dispossessed  of  property  seized  by  him  under  attachment  and 
execution,  and  to  contemplate  an  action  in  their  behalf  for 
the  damages  suffered  in  consequence  thereof. 

If  it  had  been  intended  by  this  provision  to  give  this  right 
of  action  solely  to  any  individual  party,  it  would  have  been 
much  simpler  to  have  said  so  directly,  and  to  have  thus 
removed  all  question  as  to  its  meaning.  It  is  also  difficult  to 
discover  any  reason  why  double  damages  should  have  been 
given  to  the  sheriff  for  the  wrong  described,  since  his  damages 
on  account  thereof  would  have  been  fully  compensated  by  a 
recovery  of  the  value  of  the  property  lost.  Neither  is  it 
believed  that  it  was  thereby  intended  to  give  the  right  of 
action  to  the  debtor  alone,  for  he  might  be  the  very  party 
offending  against  the  statute,  and  against  whom  the  action 
was  authorized ;  and,  so  far  as  his  rights  of  property  are  con- 
cerned, he  already  had,  as  we  have  seen,  ample  remedies  to 
protect  himself  from  loss  or  injury.  We  cannot,  therefore, 
avoid  the  conclusion  that  the  provision  was  designed  among 
others  for  the  benefit  of  tiie  execution  creditor  who  is  mainly 
interested  in  the  application  of  the  debtor's  property  to  the 
payment  of  his  debt,  and  who  had,  prior  to  the  enactment  of 
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the  provision,  no  remedy  for  his  injury,  except  by  an  action 
against  the  sheriff,  which  might  sometimes  prove  inadequate  to 
indemnify  him. 

While  actions  in  favor  of  creditors  to  set  aside  fraudulent 
transfers  of  the  debtor's  property,  and  to  remove  obstacles  in 
the  way  of  the  enforcement  of  his  remedies  by  execution,  have 
frequently  been  sustained,  it  is  not  believed  that  in  this  State, 
before  this  statute,  creditors  had  any  right  of  action  to  recover 
damages  for  any  interference  by  third  persons  with  tlie  prop- 
erty which  had  been  seized  by  the  sheriff  under  process  in 
their  favor.  This  right  of  action  exists,  therefore,  solely  by 
force  of  the  statute,  and  must  be  confined  to  the  cases  therein 
provided  for.  It  is  not  a  general  right  of  action  for  any  and 
all  injuries  to  such  property,  but  gives  the  remedy  solely  for 
the  injury  occasioned  by  a  willful  withholding  and  concealment 
of  property  from  the  sheriff.  It  exists  only  where  the  property 
has  beeil  once  taken  in  execution  by  the  sheriff",  and  wonld 
seem  to  arise  solely  when  he  was  unable  to  regain  its  possession, 
and  dispose  of  it  under  the  authority  conferred  by  the  execu- 
tion. No  right  of  action  is  expressly  given  for  an  injury  to 
the  property  while  in  the  possession  of  the  wrong-doer,  but 
the  language  of  the  act  seems  to  contemplate  only  an  injury  to 
the  rights  of  the  party  aggrieved  by  such  an  appropriation  of 
the  property  as  deprives  him  altogether  of  the  benefit  thereof. 
Such  an  injury  cannot  be  shown  until  by  a  return  of  the  pro- 
cess it  is  demonstrated  that  the  execution  remains  uncollected, 
and  tlie  property  taken  from  the  sheriff  cannot  be  recovered 
by  him  and  its  proceeds  applied  upon  the  judgment.  Until 
this  time  it  cannot  be  said  with  certainty  that  the  judgment 
creditor  is  aggrieved,  or,  if  aggrieved,  what  is  the  limit  or  ex- 
tent of  his  grievance. 

The  act  also  expressly  requires  that  such  concealment  and 
withholding  shall  be  willful  on  the  part  of  the  wrong-doer  be- 
fore he  can  be  subjected  to  the  penalty  imposed,  thereby  pre- 
cluding the  idea  that  one  who  dispossesses  the  sheriff  under  a 
claim  of  right,  and  detains  the  property  undfer  a  belief  that  he 
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has  a  superior  title  thereto,  edn  be  made  liable  under  this  stat- 
ute. 

Kot  only  does  the  complaint  fail  to  allege  that  the  taking 
of  the  property  in  question  by  the  defendant  was  willful,  but 
it  affirmatively  appears  by  the  admission  of  the  plaintiffs'  coun- 
sel in  opening,  that  the  defendant  acted  under  a  claim,  as  a  tax 
collector,  and  as  having  acquired  a  right  to  the  property  supe- 
rior to  that  of  the  sheriff,  by  virtue  of  a  levy  under  a  tax  war- 
rant. The  fact  thus  stated  seems  to  show  that  the  taking  on 
the  part  of  the  defendant  was  not  willful,  within  the  meaning 
of  this  section,  or  such  as  subjected  him  to  the  penal  liability 
of  responding  in  damages  to  double  the  amount  of  those  actu- 
ally occasioned  by  his  unlawful  act. 

It  also  conclusively  appears  in  the  case  not  only  from  plaint- 
iffs' opening  but  also  from  the  allegations  of  tiie  complaint 
that  after  the  alleged  trespass  by  the  defendant,  the  sheriff  re- 
gained the  possession  of  the  property,  and  sold  and  disposed  of 
it  under  the  process  held  by  him. 

There  is  nothing  appearing  in  the  case  to  show  that  the 
plaintiffs  have  not  had  the  benefit  of  the  fair  value  of  the  prop- 
erty levied  upon. 

From  the  circumstances  stated  we  do  not  think  there  is  any 
aspect  of  the  case  under  which  the  plaintiffs  can  recover.  The 
objections  stated  lie  at  the  foundation  of  this  action,  and  can- 
not be  obviated  on  a  new  trial ;  and  we,  therefore,  think  the 
judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Oliysb  Drake  SMrre,  Bespondent,  v.  Miohael  I.  G.  Zalinski, 
Impleaded,  etc..  Appellant. 

Under  the  provision^  of  the  Code  of  Civil  Prooedare  (§  756  et  8eq.\  where, 
after  issae  has  been  joined  in  an  equity  action,  the  plaintiff  transfers  his 
interest,  the  transferee  maj  move  to  be  sabstitated  as  plaintiff;  and 
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where,  upon  such  motion,  made  with  due  notice  to  the  defendant, 
an  order  of  sabstitution  ia  granted  without  directing  supplemental  plead- 
ings, or  an  amendment  of  the  complaint,  aside  from  such  substitution 
the  question  as  to  title  in  the  substituted  plaintiff  is  determined  by  the 
order,  and  may  not  be  raised  upon  the  trial ;  and  this,  although  defendant 
made  default  upon  the  motion. 

II  aeetM  that  upon  the  hearing  of  such  a  motion  the  applicant  must  estab- 
lish his  ownership ;  if  it  is  disputed  by  defendant,  the  court  may  decide 
it,  or  if  there  be  doubt,  may  deny  the  motion,  and  order  the  action  to 
proceed  without  regard  to  the  transfer.  The  court  may  also,  in  its  dis- 
cretion, order  an  amendment  of  the  pleadings,  or  such  supplemental 
pleadings  as  will  present  the  question  on  trial. 

It  neetM  that  if  the  action  be  one  at  law,  and  defendant  contests  the  change  of 
ownership,  and  demands  that  the  issue  be  tried  by  jury,  the  court  should 
order  such  supplemental  pleadings. 

As  to  whether,  where  the  court  decides  the  question  in  favor  of  substitu- 
tion, and  without  permitting  allegations  to  be  framed  which  will  let  in 
the  new  issue  at  the  trial,  its  order  is  reviewable  here,  qumre^ 

It  seems  that  the  1  jgislature  infringes  no  right  of  the  defendant  by  not 
allowing  an  appeal  to  this  court. 

It  seems  also  that  such  an  order  of  substitution  is  not  final  and  conclusive ; 
it  may  be  reviewed  on  appeal  to  the  General  Term,  the  motion  may  be 
renewed  with  the  consent  of  the  court,  or  without  that  consent,  upon  a 
new  and  different  state  of  facts,  or  where  default  was  made,  the  default 
may  be  opened. 

(Argued  December  14, 1883  ;  decided  January  29, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  December  80,  1881,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee.  (Reported 
below,  26  Hun,  225.) 

This  action  was  brought  to  foreclose  a  mortgage  executed 
by  defendants  Zaiinski  and  wife. 

The  action  was  commenced  by  Gilman,  the  mortgagee, 
but  after  issue  joined  the  court  on  motion  made,  on  due 
notice  to  Zaiinski,  who  alone  appeared  and  answered,  and 
on  -proof  as  the  order  recited  that  the  present  plaintiff  had 
become  vested  "  with  all  the  rights  and  cause  of  action  of 
the  plaintiff  herein,"  granted  an  order  substituting  him  as 
plaintiff,  and  directing  the  action  to  proceed  in  his  name.  No 
one  appeared  for  Zaiinski  on  the  motion.    On  the  trial,  plaintiff 
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oflEered  in  evidence  the  bond  and  mortgage  and  the  order  of 
Babstitution,  and  rested.  Defendant's  counsel  moved  for  a  non- 
suit on  thei  ground  that  plaintiflE  had  shown  no  title  or  interest 
in  the  mortgage,  and  that  the  complaint  did  not  allege  any  in- 
terest in  him,  and  so  that  he  had  established  no  right  to  recover. 
The  motion  was  denied  and  defendant  duly  excepted. 

Zouis  Marshall  for  appellant.  The  complaint  must  show 
how  the  right  of  action  arose,  and  in  what  capacity  the  plaintiff 
sues.  {Scojleld  v.  Whiteleggej  49  N.  Y.  259 ;  Pattisan  v. 
Adams,  7  Hill,  126 ;  Bond  v.  Mitchell^  3  Barb.  304 ;  Vaji- 
denhurgh  v.  Van  Valkenhurghy  8  id.  257 ;  Palmer  v.  Stnedley^ 
28  id.  466  ;  People  v.  Booth,  32  id.  397 ;  People  v.  Ingersoll,  58 
id.  13;  People  v.  Fields,  id.  507.)  The  order  having  been 
obtained  by  default  does  not  constitute  an  adjudication  upon 
the  question  of  title.  {Riggs  v.  Pursell,  74  N.  T.  370 ;  St. 
John  V.  CoveUy  10  How.  253 ;  Emmett  v.  Bowers,  23  How. 
Pr.  300 ;  St,  John  v.  West,  4  id.  329 ;  AHhur  v.  Oriswold, 
60  N.  T.  143 ;  Dale  v.  Roosevelt,  8  Cow.  348 ;  Forrest  v. 
Forrest,  6  Duer,  102  ;  De  Graff  v.  Hovey,  16  Abb.  Pr.  120 ; 
Oleas<yn  v.  Florida,  9  Wall.  779 ;  Clute  v.  Fitch,  25  Barb. 
428 ;  People^  ex  rel.  Vogeler,  v.  Walsh,  87  N.  Y.  481 ;  Rock^ 
well  V.  McOovem,  69  id.  294;  Fly  v.  Cooke^  28  id.  374.) 
There  is  no  allegation  that  Smith  accepted  the  instrument,  or 
that  he  assented,  in  writing,  before  the  recording  of  the  assign- 
ment, to  accept  the  trust  therein  created.  This  was*essential  to 
its  validity.  (Laws  of  1877,  chap.  466,  §  1 ;  PraU  v.  Stevens, 
26  Hun,  229 ;  Brennan  v.  Wilson,  71  N.  Y.  502.)  There  was 
no  competent  evidence  of  an  assignment.  {Belden  v.  Meeker, 
47  N.  Y.  307;  CarroU  v.  OarroU,  60  id.  123.) 

Charles  A,  Ilawley  for  respondent.  After  the  transfer  of 
Oilman's  interest  it  was  competent  for  the  court  to  direct  the 
substitution  of  the  present  plaintiff.  (Code  of  Civil  Proced- 
ure, §  756.)  The  conviction  of  Gilman  and  his  sentence  for 
five  years  made  it  necessar3\  (2  K.  S.  701,  §  19.)  Substitu- 
tion should  be  made  on  the  application  of  the  assignee.  (23 
SiCKELs  — Vol.  XLIX.        66 
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How.  300;  7  Hun,  74.)  No  amendment  of  the  complaint  was 
either  necessary  or  proper ;  if  it  was,  it  can  and  should  be  made 
now,  nunc  pro  tunc.  Any  mere  irregularity  is  matter  for  a 
motion  but  not  a  ground  of  appeal.  {Reeder  y.  Sayre^  70  N. 
Y.  180.)  The  fact,  or  the  validity  of  the  transfer,  or  the 
right  of  the  present  plaintiff  to  be  substituted,  could  have  been 
litigated  by  the  defendant  on  the  hearing  of  the  motion; 
he  was  bound  to  litigate  these  questions  there  or  not  at  all, 
and  is  bound  by  the  decision  there  made.  {Alien  v.  U.  L 
(&  E.  R.  R.,  15  Hun,  82 ;  Waahoe  Tool  Co.  v.  Sihemia  Ins. 
Co.,  7  id.  74;  66  N.  Y.  613;  44  id.  673;  29  Barb.  664;  44  N. 
Y.  672.)  The  order  may  be  read  in  evidence  and  no  other 
evidence  of  the  present  plaintiflPs  title  is  necessary.  (1  Wait's 
Pr.  158  ;  Washoe  Tod  Co.  v.  Bibemia  Ins.  Co.,  7  Hun,  74; 
66  N.  Y.  613 ;  Bond  v.  Smith,  4  Hun,  48;  Ford\.  David, 
1  Bosw.  569,  571,  583-4,  601 ;  Underhill  v.  Crawford,  29 
Barb.  664 ;  Isham  v.  Davison,  3  T.  &  C.  745 ;  Moore  v. 
Hamilton,  44  N.  Y,  666,  672-3.) 

Finch,  J.  The  theory  on  which  this  case  was  tried,  and  the 
judgment  rendered  was  affirmed  by  the  GFeneral  Term,  is  that 
in  case  of  a  transfer  of  the  plaintiffs  interest  'after  an  action 
commenced  in  his  name,  an  order  substituting  the  transferee 
as  plaintiflE  without  directing  an  amendment  of  the  complaint 
beyond  such  substitution,  or  supplemental  pleadings,  which 
order  is  made  on  notice  to  the  defendant,  is  such  an  adjudica- 
tion of  ownership  and  title  in  the  substituted  plaintiff  as  ex- 
cludes that  question  from  the  issues  to  be  tried,  and  leaves  only 
to  be  examined  those  orginally  framed,  and  which  the  un- 
changed pleadings  present.  It  is  not  to  be  doubted  that  in 
every  such  case  the  defendant  is  entitled  at  some  time  and  in  some 
way  to  contest,  if  he  shall  please,  the  title  of  the  transferee, 
but  if  he  is  granted  that  opportunity  once,  he  has  no  right  to 
complain  if  he  is  refused  it  a  second  time.  Such  a  transfer  of 
interest  is  usually  a  formal  matter  in  which  the  defendant  has 
no  concern  except  to  be  protected  from  a  double  claim.  In  all 
other  respects  the  vital  issues  of  the  litigation  remain  un- 
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changed,  and  they  only  are  to  be  tried.  The  power  of  the 
legislature  to  thus  regulate  the  practice  is  not  denied^  and  the 
sole  question  is  whether  it  has  so  done.  The  Code  provides 
(§  756),  that  "incase  of  a  transfer  of  interest,  or  devolution 
of  liability,  the  action  may  be  continued  by  or  against  the  origi- 
nal party ;  unless  the  court  directs  the  person  to  whom  the 
interest  is  transferred,  or  upon  whom  the  liability  is  devolved, 
to  be  substituted  in  the  action,  or  joined  with  the  original  party, 
as  the  case  requires."  Then  follows  a  section  providing  that 
in  case  of  the  death  of  a  sole  plaintiff  or  sole  defendant,  if  the 
cause  of  action  survive,  "  the  court  must,  upon  a  motion,  al- 
low or  compel  the  action  to  bo  continued  by  or  against  his  rep- 
resentative, or  successor  in  interest."  Other  succeeding  sections 
(  §§  758,  759 )  reach  the  case  of  the  death  of  one  of  two  or 
more  plaintiffs  or  one  of  two  or  more  defendants ;  and  then 
follows  a  general  provision  applicable  to  all  the  cases  which  pre- 
cede it.  ( §  760.)  That  directs  that  where  the  person  applying 
does  so  in  his  own  behalf,"  the  court  may  direct  that  he  be 
made  a  party,  by  amendment  of  the  pleadings,  or  otherwise^  as 
the  case  requires."  The  section  contains  still  other  provisions 
guarding  the  rights  of  parties,  but  not  necessary  here  to  be  re- 
peated. And  thus,  pending  an  action,  witli  its  issues  already 
raised  and  fixed  by  the  pleadings,  a  transferee  of  the  plaintiffs 
interest  may  move  to  be  substituted  in  his  place.  Notice  of 
the  motion  must  be  given  to  the  defendant.  On  the  hearing 
the  applicant  must  establish  his  ownership  and  the  defendant 
may  deny  it.  If  there  be  doubt  about  it  the  conrt  may  deny 
the  motion  and  order  the  action  to  proceed  irrespective  of  any 
such  transfer.  If  there  be  no  doubt  about  it,  or  the  defendant 
by  default  or  silence  admits  it,  the  court  may  order  the  sub- 
stitution ;  and  even  then,  if  justice  or  safety  requires,  it  may 
order  an  amendment  of  the  pleadings,  "  or  otherwise."  By 
this  process  the  defendant  has  ample  chance  to  understand  and 
contest  the  new  ownership.  If  on  the  motion  he  raises  the  is- 
sue the  court  may  decide  it,  or  order  such  supplemental  plead- 
ings beyond  the  mere  substitution  as  to  carry  the  contested  is- 
sue over  to  the  trial.     If  the  court  decides  it,  and  orders  sub- 
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Btitution  without  changing  the  pleadings,  it  cannot  be  raised 
again  upon  the  hearing.  In  an  equity  case,  such  as  this,  the 
issue  on  the  motion  is  decided,  if  it  be  decided,  by  the  sort  of 
tribunal  to  which  alone  the  defendant  is  entitled.  In  an  action 
at  law,  where  the  defendant  stands  contesting  the  ownership 
and  demanding  that  the  issue,  like  the  old  ones,  be  tried  by  the 
jury  to  which  he  is  entitled,  it  may  be  that  the  court  should 
order  such  supplemental  pleadings  as  would  introduce  the  new 
issue  into  the  trial.  Thus  all  the  rights  of  the  defendant  in 
every  case  are  fully  protected.  Only  one  suggestion  is  made 
to  the  contrary.  On  the  motion,  where  the  court  decides  the 
question  in  favor  of  substitution  and  without  permitting  alle- 
gations to  be  framed  which  will  let  in  the  new  issue  at  the  trial, 
the  dissatisfied  defendant  has  only  the  further  remedy  of  an 
appeal  from  the  order,  but  it  is  said,  on  that  appeal,  he  can  go 
no  further  than  the  General  Term  and  cannot  review  the  order 
in  this  court.  That  may  be,  though  we* do  not  so  decide,  but 
the  legislature  infringes  no  right  of  the  defendant  by  not  al- 
lowing an  appeal  to  this  court.  This,  therefore,  seems  to  follow 
inevitably.  Where  the  court  grants  the  order,  and  directs  no 
amendment  of  the  pleadings  beyond  the  substitution  of  the 
transferee  as  plaintiff,  the  ownership  of  the  transferee  stands 
•  settled  for  all  the  purposes  of  the  action,  and  must  so  stand 
upon  the  production  of  the  order.  In  the  pleadings  there  is 
no  assertion  of  the  new  plaintiJBPs  title  on  the  one  hand,  nor  de- 
nial of  it  on  the  other.  No  such  issue  is  presented  because  the 
court  did  not  penjiit  it  to  be  presented,  and  necessarily  the  or- 
der of  substitution  becomes  final  upon  the  question  of  the  trans- 
feree's ownership.  Otherwise  we  should  have  the  novel  prac- 
tice of  a  material  issue  litigated  wholly  outside  of  the  pleadings, 
and  originated  after  issue  joined.  But  the  learned  counsel  for 
the  appellant,  citing  Biggs  v.  PurseU  (74  N.  Y.  370)  insists 
that  such  an  order  is  not  final  and  conclusive  in  an  after  con- 
troversy. That  is  tme  in  the  sense  explained  by  that  decision. 
That  the  motion  may  be  renewed  with  the  consent  of  the  court, 
and  even  without  that  consent  upon  a  new  and  different  state 
of  facts;  that  where  the  motion  was  litigated  a  matter  not 
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necessarily  involved  in  it,  and  not  in  fact  litigated,  is  not  con- 
cluded by  the  order,  this  court  certainly  held.  But  here  the 
order  of  substitution  was  neither  appealed  from,  nor  a  motion 
made  to  open  a  default,  nor  a  new  motion  sought  to  be  made, 
nor  indeed  can  it  be  said  that  the  ownership  of  the  transferee 
was  not  necessarily  involved.  On  the  contrary  that  ownership 
was  the  one  vital  question  involved  in  the  motion  and  its  de- 
cision. The  order  declares  '^  it  appearing  that  the  said  petitioner 
has  become  vested  with  all  the  rights  and  cause  of  action  of 
the  plaintiff  herein,"  and  then  directs  the  substitution.  It  is 
not  weakened  by  the  fact  that  the  defendant  made  default. 
The  court  had  a  right  to  assume  that  the  alleged  ownership 
was  conceded  and  that  no  issue  was  raised  over  it.  The  adju- 
dicated cases  coniirm  this  view  of  the  practice.  Isham  v.  Davi- 
son (3  T.  &  0.  745)  was  the  case  of  an  order  made  upon  the 
Ae2Lt\i  jpendeiite  lite  of  the  plaintiff,  substituting  his  executor. 
Upon  the  trial  it  was  objected  to  the  title  of  the  executor  that 
there  was  no  proof  of  the  death  of  the  testator.  The  General 
Term  held  that  no  proof  on  the  subject  was  needed,  and  the 
title  of  the  new  plaintiff  was  established  by  the  order.  Moore 
V.  Hamilton  (44  N.  Y.  673)  indicates  the  opinion  of  thief  court 
as  to  the  effect  of  such  an  order.  In  that  case  when  the  sub- 
stitution was  made  the  action  was  partly  tried  before  a  referee 
appointed  by  consent.  This  court  held  that  the  reference  re- 
mained unaffected,  that  the  pleadings  continued  the  same,  and  all 
the  prior  proceedings  were  valid  and  operative.  In  Ford  v. 
David  {I  Bosw.  569)  the  motion  to  sitbstitute  the  transferees  had 
been  denied.  Upon  the  trial  the  defendants  asked  that  the  com- 
plaint be  dismissed  upon  the  ground  that  it  appeared  that  the 
plaintiff  had  no  interest  in  the  action.  The  General  Terra  held 
that  the  order  denying  the  motion  foi  substitution  precluded  the 
defendant  from  raising  the  question.  That  is,  for  the  purposes 
of  the  trial  and  under  the  order.  Ford  was  to  be  deemed  the 
party  in  interest  notwithstanding  his  transfer.  In  UnderhiU 
v.  Crawford  (29  Barb.  664)  it  was  held  that  the  order  of  re- 
vivor was  at  the  trial  conclusive  upon  the  point  whether  tlie 
action  had  been  properly  revived  in  the  name  of  the  executor, 
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and  whether  a  recovery  could  be  had  in  his  name.  And  the 
court  added  that  '^  if  the  executor  had  sold  and  transferred  the 
notes  before  the  order  of  revivor  so  that  at  the  time  the  order 
was  made  neither  he  as  executor  nor  the  estate  of  Peter  Under- 
hill  had  any  interest  in  the  continuance  of  the  aotion,  then  the 
defendants  should  have  opposed  the  making  of  the  order ;  or 
should  have  moved  to  vacate  it  on  that  ground  ;  but  the  order 
standing  in  full  force  was  conclusive  upon  the  judge  at  the 
trial  that  the  action  was  properly  revived  and  continued  in  the 
name  of  the  executor."  These  cases  sustain  the  view  we  have 
taken  of  the  effect  of  an  order  of  substitution  under  the  Code, 
and  show  that  no  error  was  committed  by  the  ruling  in  the 
present  case. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Kuoeb,  Ch.  J.,  not  sitting,  and  Bapallo 
and  Eael,  JJ.,  not  voting. 

Judgment  affirmed. 


The  People  op  the  State  of  New  York,  Respondent,  v. 
Edward  Kbllt,  Appellant. 

a  motion  for  arrest  of  judgment  in  a  criminal  action  could  not,  before  the 
adoption  of  the  Code  of  Criminal  Procedure,  and  cannot  now,  be  made, 
save  for  some  defect  that  appears  upon  the  record ;  it  may  not  be  tuised 
upon  proof  by  affidavit  of  facts  outside,  and  constitnting  no  part  of  the 
record.     (Code  of  Criminal  Procedure,  §  467.) 

Proof  by  affidavit  that  the  jury  on  trial  of  such  an  action,  after  retiring  to 
their  room,  sent  a  written  communication  to  the  presiding  judge,  and 
that  he  answered  the  same  in  writing,  in  the  absence  of  proof  as  to  the 
nature  of  the  communication,  is  not  sufficient  to  sustain  a  motion  for  a 
new  trial. 

It  seemn,  that  for  the  purpose  of  presenting  the  question  the  true  practice 
in  such  case  is  to  malse  a  statement  of  the  facts  presented  by  the  affi- 
davit, as  part  of  a  proposed  case  and  exceptions,  thus  giving  to  the  court 
an  opportunity  of  making  and  incorporating  in  the  record  an  explanation 
disclosing  the  character  of  the  communications. 

Upon  the  trial  of  an  indictment  for  an  sasault  with  a  deadly  weapon  with 
intent  to  kill,  it  appeared  that,  at  the  time  of  the  occurrence,  defendant 
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was  in  pursuit  of  S.,  witli  whom  be  bad  had  a  difficulty.  S.  was  called 
as  a  witness  for  the  prosecution,  and  on  crosses amination,  testified  that 
he  had  collected  money  for  and  given  it  to  the  complainant.  He  was 
then  asked  '*  When  did  you  hand  it  to  him  ?  "  This  was  objected  to,  and 
ezdaded.    Eeld  no  error. 

Evidence  on  the  part  of  defendant  was  offered  and  rejected  as  to  violent 
acts  on  the  part  of  S.  at  other  times.    Held  no  error. 

H  seems,  that,  if  it  had  appeared  that  the  assault  was  committed  in  self- 
defense,  proof  as  to  the  character  of  the  complainant  would  have  been 
competent,  but  as  it  appeared  that  it  #as  not  so  committed,  even  such  evi- 
dence would  have  been  incompetent. 

It  is  within  the  discretion  of  the  court  on  a  criminal  trial  to  fix  a  limit  upon 
the  time  to  be  used  by  counsel  in  summing  up  the  case  to  the  jury,  and 
unless  it  appears  that  the  discretion  has  been  abused,  it  is  not  a  subject 
for  review  on  appeal. 

Where  the  time  allotted  to  the  defendant's  counsel  was  thirty  minutes,  and 
to  the  district  attorney  twenty -five,  and  it  appeared  that  the  former  was 
stopped  by  the  court  at  the  expiration  of  his  time,  but  that  the  latter 
continued  his  address  for  five  minutes  more  than  his  allotted  time,  when 
he  was  stopped,  held,  that  this  did  not  tend  to  establish  an  abuse  of  dis- 
cretion; that  the.  defendant's  counsel  had  the  right  to  ask  the  court  to 
stop  the  district  attorney  at  the  expiration'  of  his  time,  and  not  having 
done  so,  there  was  no  ground  for  complaint. 

(Argued  Janaary  14,  1884  ;  decided  January  39, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Dupreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  December  26,  1883,  which  affirmed  a  judgment  of  the 
Court  of  General  Sessions  in  and  for  the.  city  and  county  of 
New  York,  entered  upon  a  verdict  convicting  defendant  of  the 
crime  of  assault  with  a  deadly  weapon,  with  intent  to  kill. 

The  material  facts  are  stated  in  the  opinion. 

John  S.  McKirdey  for  appellant.  The  court  erred  in  ask- 
ing questions  of  the  defendant,  the  answers  to  which  might  tend 
to  criminate  him  without  first  informing  him  of  his  privilege 
to  answer  or  not.  (Code  of  Crim.  Proc,  §  196.)  Defendant's 
intent  was  a  lawful  one ;  he  was  not  in  the  prosecution  of  a 
felony,  but  in  the  protection  of  his  right  to  defend  his  life, 
and  he  had  the  right  to  exercise  his  judgment  as  to  the  extent 
of  his  jeopardy.    {Pontius  v.  People^  82  N.  Y.  839.)    An 
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injury  inflicted  accidentally  or  without  primary  intent  to  injure, 
upon  a  tliird  party,  during  an  altercation  between  several  parties, 
has  the  same  effect  in  its  legal  consequences  as  if  the  accused 
had  directly  inflicted  the  injury  upon  the  party  he  intended  to 
injure,  and  a  prosecution  against  a  defendant  for  an  offense 
thus  committed  against  an  innocent  third  party  is  subject  to 
all  the  rules  of  law  and  evidence  as  if  the  said  third  party  was 
not  in  the  contest  at  all.  {Rex  v.  Jarvisj  2  M.  &  R.  40 ; 
Regina  v.  Smithy  33  Eng.  Law.  &  Eq.  567.)  The  court  erred 
in  refusing  to  the  defendant  the  privilege  of  showing  the  char- 
acter, generally  and  specifically,  of  the  party  he,  the  defendant, 
was  pursuing.  (  Wright  v.  Siate^  9  Yerg.  342 ;  State  v.  Tackeii^ 
1  Hawks,  210 ;  PriteheU  v.  State,  22  Ala.  39 ;  Ilarmon  v. 
State,  3  Head,  243 ;  State  v.  Patterson,  45  Vt.  314.)  Self- 
defense  is  a  primary  law  of  nature,  and  a  man  is  justified  in 
defending  himself  even  to  the  taking  of  life.  {Soribner  v. 
Beaoh,  4  Denio,  448.)  In  every  case  where  an  assault  inde- 
pendent of  battery  is  made,  a  man  is  instantly  justified  in  re- 
pelling it,  without  waiting  until  he  has  received  a  corporeal 
injury.  (Bull.  N.  P.  18  ;  2  RoUe's  Abr.  547  ;  E.  37 ;  Dale  v. 
Wood,  7  Moore,  33 ;  State  v.  Davie,  1  Wend.  125 ;  Siaie  v. 
Fattereon,  45  Vt.  323.)  The  nature  of  the  wound  tends  to 
show  the  intent.  {Rex  v.  Akenhead,  1  Holt's  N.  P.  R.  469 ; 
Stark.  Ev.  691.)  A  defendant  may  testify  as  to  his  intent 
{K^raine  v.  People,  60  N.  Y.  221.)  The  guilt  or  innocence  of 
defendant  would  hinge  upon  the  question  as  whether  at  the 
time  of  the  injury  he  was  engaged  in  a  felony,  or  was  acting 
in  his  own  defense.  {Lenahaii  v.  People,  5  T.  &  0.  265 ;  3 
Hun,  164,  716  ;  Evera  v.  PeopU,  6  T.  &  0.  156.)  The  burden 
of  proof  is  on  the  prosecution ;  they  must  show  conclusively  the 
intent  to  kill.  It  is  the  intention  to  take  life  that  consti- 
tutes the  offense  of  murder  in  the  second  degree.  {People  v. 
Austin,  1  Park.  Cr.  154;  People  v.  Johnson,  id.  291,  659; 
People  V.  Allen,  4  id.  619.)  The  court  erred  in  permitting  a  view 
of  complainant's  wounds,  or  in  permitting  the  complainant  to 
exhibit  his  hand  to  the  jury.  (Code  of  Orim.  Pro.,  §  411.) 
The  jury  may  take  with  them  any  notes  of  the  evidence  taken 


1884.]  The  People  v.  Kelly.  529 


Statement  of  case. 


by  themselves  and  by  no  other  person.  (Code  of  Crim.  Pro. 
§  426.)  After  the  jury  retire,  if  they  want  any  information 
of  a  point  of  law  arising  in  the  cause,  they  must  require  the 
officer  to  conduct  them  into  the  court,  after  notice  to  the 
district  attorney  and  defendant's  counsel,  and  in  cases  of  felony 
in  the  presence  of  the  prisoner.  (Code  of  Crim.  Pro.,  §  427.) 
The  court  erred  in  not  permitting  defendant  to  show  that  he 
was  in  fear  of  his  life,  from  his  knowledge  of  the  desperate 
character  of  the  witness  Strack,  from  his  own  knowledge  that 
Strack  was  a  man  far  more  dangerous  to  fly  from  than  to  nteet 
in  open  conflict.  {Harmon  v.  State^  3  Head,  243.)  The* 
judgment  should  be  set  aside  because,  contrary  to  law,  the 
jury  held  written  communication  with  the  presiding  judge, 
pending  their  deliberation,  the  defendant  not  being  pres- 
ent. {Maurer  v.  People^  4:8  N.  Y.  1;  People  v.  PerJdns^ 
1  Wend.  91 ;  2  R.  S.  759 ;  StaU  v.  Patterson,  45  Vt 
308;  Taylor  v.  Betsford,  13  Johns.  487;  Hoberg  v.  State 
of  Minn.,  3  Minn.  262 ;  PlunheU  v.  Aj>pleton,  51  How.  469 ; 
Watertcnm  B'k  and  Z.  Co.  v.  Mix,  51  N.  Y.  558 ;  2  R.  S. 
760,  §  21 ;  Orabtree  v.  SogenburgA,  23  111.  349 ;  Fisk  v. 
Smith,  12  id.  563.)  Defendant  was  not  bound  to  show  affirma- 
tively that  the  communication  was  in  relation  to  the  case. 
{Watertown  Rk  and  L.  Co.  v.  Mix,  51  N.  Y.  558; 
Sargent  v.  Boberts,  1  Pick.  337;  State  v.  Frishy,  19  La.  Ann. 
143 ;  Taylor  v.  Betsford,  13  Johns.  487 ;  Benson,  ex  rd.  v. 
ClarTc,  1  Cow.  258 ;  Moody  v.  Pomeroy,  4  Den.  115.)  De- 
fendant is  not  confined  in  his  motion  in  arrest  of  iftdgment  to 
the  indictment  only,  but  may  include  the  whole  record.  {Peo- 
pU  V.  Bruno,  9  Park.  657.)  If  a  jury  take  out  evidence  read 
upon  the  trial,  and  also  something  not  read,  it  is  ground  for  a 
new  trial.  {MUchePs  Case,  1  C.  H.,  §147 ;  Code  of  Crim.  Pro., 
§  465.) 

John  Vincent  for  respondent.     A  motion  in  arrest  of  judg- 
ment, made  after  verdict,  based  upon  affidavits,  had  no  founda- 
tion, and  such  an  application  is  irregular  and  the  action  of  the 
court  thereon  at  trial  term  cannot  be  reviewed.  (Code  of  Crim. 
SiCKBLS—  you  XLIX.        67 
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Pro.,  §§  231,  467.)  On  a  motion  in  arrest  of  judgment  the  de- 
fendant can  only  avail  himself  of  the  defects  appearing  on  the 
record,  and  the  affidavits  offered  are  no  part  of  the  record. 
{People  V.  Oaffney,  50  N.  Y.  424 ;  People  v.  Tkompsan,  41 
id.  1 ;  People  v.  AUen,  43  id.  28 ;  Jacobowsky  v.  People^  6 
Hnn,  624 ;  64  N.  T.  659.)  The  limit  of  time  in  which  counsel 
are  to  sum  up  rests  in  the  sound  discretion  of  the  court ;  it  is 
not  an  absolute  right  to  the  counsel  to  prolong  his  speech  to 
the  detriment  of  the  other  business  of  the  court  {People  v. 
Cogky  8  N.  Y.  67.)  The  message  from  the  jury-room  to  the 
court,  and  one  in  reply  from  the  court  to  the  jury-room,  does 
not  furnish  ground  for  an  exception.  {MandeviU-e  v.  Jieynolds, 
68  N.  Y.  528;  Code  of  Civil  Procedure,  §§  466,  642.) 

Miller,  J.  The  defendant  was  tried  at  the  Court  of  Gen- 
eral Sessions  in  the  city  of  New  York,  upon  an  indictment  con- 
taining two  counts,  one  charging  an  assault  with  a  deadly 
weapon  with  intent  to  kill,  and  the  other  an  assault  with  a 
dangerous  weapon,  with  intent  to  do  bodily  harm,  and  was 
convicted  on  the  first  count.  After  conviction  the  defendant 
moved  for  a  new  trial,  which  motion  was  denied,  and  a  motion 
was  then  made  for  an  arrest  of  judgment  upon  the  same  grounds 
as  the  motion  for  a  new  trial,  and  also  upon  an  affidavit  setting 
forth  that  the  court  had  communicated  with  the  jury  in  the 
absence  of  the  defendant  and  his  counsel,  which  motion  was 
also  denied,  and  an  exception  taken.  A  motion  in  arrest  of 
judgment  must  be  made  for  some  defect  which  appears  on 
the  face  of  the  record,  and  cannot  be  based  upon  a  mere  affida- 
vit showing  the  existence  of  facts  outside  of  the  record,  and 
which  do  not  constitute  a  part  of  the  same.  This  was  the  rule 
which  prevailed  before  the  enactment  of  the  Code  of  Criminal 
Procedure.  Under  that  Code  provision  is  made  for  motions  of 
this  kind.  Under  section  467  such  a  motion  may  be  founded 
upon  any  defects  in  the  indictment  which  are  mentioned  in 
section  331.  That  section  declares  that  an  objection  to  the 
jurisdiction  of  the  court  over  the  subject  of  the  indictment,  or 
that  the  facts  stated  .do  not  constitute  a  crime,  may  be  taken  at 
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the  trial  under  the  plea  of  not  guilty,  and  in  arrest  of  judgment- 
The  motion  here  was  not  made  upon  the  ground  of  any  defect 
appearing  in  the  indictment,  or  in  the  record  of*  the  proceed- 
ings upon  the  trial,  and  it  cannot,  therefore,  be  considered  as 
a  motion  in  arrest  of  judgment  in  accordance  with  the  pro- 
visions of  the  Code  already  cited.  The  motion  can  only  be 
considered  as  an  application  for  a  new  trial  made  upon  affida- 
vits, and  it  cannot  be  entertained  as  a  motion  of  that  kind, 
under  the  Code,  for  it  is  not  brought  within  the  provisions  of 
either  of  the  subdivisions  of  section  465,  which  regulate  mo- 
tions of  that  character.  Tlie  ground  upon  which  the  motion 
in  arrest  of  judgment  in  this  case  was  made,  as  shown  by  the 
affidavit,  was  that  a  written  communication  was  received  from 
the  jury,  after  retiring  to  their  room,  by  the  recorder,  and  that 
such  communication  was  answered  by  him  in  writing.  The 
nature  of  the  communication  between  the  jury  and  tlie  court 
is  not  disclosed,  and  it  nowhere  appears,  by  the  record  in  this 
case,  that  any  thing  transpired,  by  reason  of  such  communica- 
tion, which  affected  the  rights  of  the  defendant,  or  that  he  was 
in  any  way  injured  thereby.  There  is  no  affirmative  proof 
whatever  to  the  effect  that  the  correspondence  had  any  relation 
to  the  defendant's  case.  As  the  matter  stood  it  is  a  fair  as- 
sumption that,  there  being  no  improper  act  done  within  the 
knowledge  of  the  court,  the  recorder  was  entirely  justified  in 
refusing  to  grant  the  motion  made  upon  any  such  ground, 
even  if  there  was  authority  for  such  an  act  in  the  case  presented. 
The  true  practice,  it  seems  to  us,  would  have  been  to  have 
made  a  statement  of  the  facts  presented  by  the  affidavit  as  a 
part  of  the  case  and  exceptions  proposed,  and  thus  furnish  an 
opportunity  to  the  court  to  make  an  explanation  disclosing  the 
character  of  the  communication.  This  was  the  regular  course 
to  pursue,  and  in  this  manner  all  the  facts  relating  to  the  al- 
leged correspondence  would  have  been  developed  and  the  rec- 
ord would  have  shown  what  actually  did  take  place.  What 
did  take  place,  if  it  had  any  relation  to  the  trial  of  the  defend- 
ant, constituted  a  part  and  portion  of  the  same  and  should  have 
been  incorporated  in  the  record  if  it  affected  in  any  way  the 
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rights  of  the  defeadaut.  This  course  woald  have  been  the 
proper  one  in  accordance  with  the  decision  of  this  court  in 
Maurer  v.  'The  People  (48  N.  Y.  1),  and  in  this  manner  all 
the  facts  would  have  been  presented,  and  the  defendant  would 
have  received  the  benefit  if  any  error  had  been  committed  by 
the  court  or  any  wrong  done  to  him.  It  may  be  remarked  that, 
even  if,  upon  the  motion,  the  question  was  presented,  it  is  by  no 
means  clear  that  the  note  or  communication  sent  to  the  jury 
had  any  relation  whatever  to  the  case  upon  trial.  The  pre- 
sumption is  that  there  was  no  violation  of  duty  on  the  part  of 
the  court.  Without,  however,  deciding  the  question  whether 
suflScient  was  shown,  by  the  affidavit,  to  authorize  the  court  to 
grant  the  motion  in  arrest  of  judgment,  it  is  enough  to  say  that 
that  point,  as  the  case  stands,  is  not  now  presented  for  review. 
It  appeared  on  the  trial  that  the  difficulty  which  resulted  in  the 
alleged  assault  occurred  in  the  saloon  of  one  Maurice  Strack, 
that  defendant  was  put  out  of  the  saloon  by  Strack,  but  returned 
with  a  butcher's  cleaver  and  made  the  assault.  Upon  the  cross- 
examination  of  Strack,  who  was  examined  as  a  witness  for  the 
prosecution,  it  was  proved  that  he  had  collected  money  for  and 
given  the  same  to  the  complainant.  The  question  was  then 
put,  "  when  did  you  hand  it  to  him  ? "  This  was  objected  to 
and  excluded  and  an  exception  taken.  We  think  that  this  evi- 
dence was  not  material  and  that  there  was  no  error  committed  by 
the  court  in  excluding  the  same.  The  defendant  had  proved 
all  that  was  essential  to  establish  the  relation  which  existed 
between  this  witness  and  the  complainant,  and  the  evidence 
which  was  intended  to  be  introduced  by  the  question  put,  could 
not  in  any  way  affect  the  matter,  and  did  not  bear  such  a  rela- 
tion to  the  same  as  to  render  it  admissible.  We  tliink  there 
was  no  error  committed  in  rejecting  the  testimony  offered  for 
the  purpose  of  showing  the  character  of  the  witness  Strack,  so 
far  as  it  established  violent  acts  on  his  part  at  other  and  differ- 
ent times.  The  evidence  does  not  show  that  the  assault  was 
committed  in  self-defense ;  the  proof  is  that  the  defendant  was 
pursuing  Strack  at  the  time  the  deed  was  done.  If  the  assault 
h^  beei;  committed  in  self-defense,  it  would  have  been  com- 
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petent  to  show  the  character  of  the  complainant  in  justification 
of  the  a^sanlt  made,  but  evidence  as  to  the  character  of  the 
witness  Strack  could  have  no  bearing  whatever  on  the  case  and 
was  properly  excluded.  The  claim  of  the  defendant's  counsel 
that  the  defendant  was  in  pursuit  of  Strack  and  not  the  com- 
plainant, andtthat  he  accidentally  assaulted  the  complainant, 
would  not,  under  the  circumstances  presented,  justify  th^  ad- 
mission of  the  evidence  offered,  or  relieve  the  defendant  from 
liability  for  the  offense  committed.  Tliere  is,  we  think,  no 
ground  for  the  claim  of  the  defendant  that  he  would  have  been 
justified  in  taking  complainant's  life  as  a  matter  of  i^lf-defense, 
as  he  was  not  assailed  at  the  time  or  driven  to  the  wall,  so  as  to 
render  such  an  act  a  matter  of  necessity.  The  question  of 
intent  was  one  of  fact  for  the  consideration  of  the  jury.  We 
can  discover  no  error  in  the  charge  made  or  in  the  refusals  to 
charge  as  requested. 

It  was  insisted  upon  the  argument,  but  not  claimed  in  the 
printed  points,  that  the  court  erred  in  limiting  the  defendant's 
counsel  to  thirty  minutes  in  his  address  to  the  jury.  It  appears 
that  when  the  counsel  for  the  defendant  proceeded  to  sum  up, 
the  court  decided  to  limit  him  to  half  an  hour,  and  the  prosecu- 
tion to  twenty-five  minutes.  This  was  objected  to,  and  the 
counsel  began  his  address  to  the  jury,  and  at  the  end  of  thirty 
minutes  he  was  called  upon  to  stop  by  the  court.  lie  stated 
he  was  not  through.  The  court  refused  to  permit  him  to  pro- 
ceed, and  the  counsel  excepted  to  the  niling.  The  counsel  for 
the  people  then  proceeded  to  address  the  jury  and  continued 
until  five  minutes  more  than  his  allotted  time  had  expired, 
when  he  was  called  upon  to  stop.  The  time  which  coimsel 
are  to  occupy  in  presenting  a  case  to  the  consideration  of  a 
jury  necessarily  must  be,  to  a  great  extent,  a  matter  in  the 
discretion  of  the  court.  Were  it  otherwise  an  unlimited  period 
might  be  taken  without  any  advantage  to  the  client  and  caus- 
ing great  delay  in  the  proceedings  of  the  court  and  an  injury 
to  the  administration  of  justice.  The  time  to  be  used  for  such 
a  purpose  must,  therefore,  be  a  matter  to  be  regulated  by  the 
presiding  judge  upon  the  trial,  the  same  as  any  other  proceed- 
ing during  the  progress  of  the  Case.     It  is  to  b^  presumed  that 
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the  court  will  properly  guard  and  protect  the  rights  of  parties 
80  that  justice  can  be  administered  to  all,  and  the  judge  is 
certainly  a  competent  and  the  proper  person  to  determine  as  to 
the  time  which  would  be  required  for  a  proper  discussion  and 
presentation  of  the  case  upon  trial.  Hence  it  follows  that  the 
court  has  a  right  to  exercise  a  discretion  in  this^espect,  and 
unless  such  discretion  is  abused  it  is  not  the  subject  of  review 
in  a  Righer  tribunal.  In  the  case  at  bar  the  testimony  lies 
within  a  narrow  compass ;  not  many  witnesses  were  sworn,  and 
the  questions  of  fact  presented  were  not  numerous.  The  trial 
was  commenced  and  the  evidence  on  both  sides  submitted  the 
same  day.  The  principal  defense  interposed  by  the  defendant 
was  self-defense,  and  some  evidence  was  introduced  tending  to 
show  that  the  defendant,  at  times,  had  been  affected  in  his 
mind  so  as  to  render  him  irresponsible  for  the  act  done.  There 
was,  however,  no  direct  proof  that  such  was  the  case  at  the 
time  of  the  assault  for  which  he  was  tried.  Upon  the  whole 
case  the  testimony  was  not  very  complicated,  and  although  a 
difference  of  opinion  might  exist  among  counsel  and  judges  as 
to  the  period  of  time  which  would  be  required  for  the  proper 
presentation  of  the  case  for  the  defendant,  yet  we  think  it  can- 
not be  said  that  the  judge,  upon  the  trial  of  this  case,  in  the 
exercise  of  his  functions,  and  having  in  view  the  gravity  of 
the  charge  and  the  rights  of  the  defendant,  exceeded  his  powers 
or  abused  the  discretion  with  which  he  was  invested.  There 
is  no  ground  for  claiming  that  justice  was  not  impartially 
administered  or  that  the  time  allowed  was  not  entirely  suffi- 
cient to  cover  the  case  under  the  facts  developed.  The  fact 
that  the  district  attorney  exceeded  the  time  allowed  him  may 
have  arisen  from  inadvertence  and  does  not  tend  in  any  way  to 
establish  that  the  discretion  pf  the  judge  was  improperly 
exercised.  The  counsel  for  the  defendant  had  the  right  to  ask 
the  judge  to  stop  him  when  his  time  had  expired,  and,  not 
having  made  that  objection,  he  has  no  real  ground  of  complaint. 

As  no  ground  of  error  is  manifest,  the  judgment  should  be 
affirmed. 

All  concur,  except  Danfobth,  J.,  not  voting. 

Judgment  affirmed. 
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Masia  De  La  Salud  Ovibdo  Younger,  Respondent,  v.  Mart       lei  432 
Ann  Pelton  Duffie,  Impleaded,  etc.,  Appellant. 

A  subscription  to  a  will  by  the  testator  after  the  attestation  clanse  meets 
the  requirement  of  the  statute  (3  R.  S.  G3,  §  40),  requiring  the  subscrip- 
tion to  be  "  at  the  end  of  the  will."  The  testator  hy  so  signing  makes  the 
attestation  clause  a  part  of  the  will;  and  so,  as  nothing  intervenes,  the 
subscription  is  at  the  end  of  the  will. 

The  complaint,  in  an  action  under  the  Code  of  Civil  Procedure  {%  1861)  to 
establish  a  will,  alleged  in  substance,  that  the  testator,  an  inhabitant  of, 
and  domiciled  in  the  county  of  R.,  in  this  State,  and  possessed  of  per- 
sonal property  therein,  but  temporarily  residing  in  Spain,  duly  signed, 
published,  declared  and  executed  the  instrument  in  question  before  a 
notary,  that  it  remains  on  file  in  the  office  of  the  notary,  from  which, 
by  reason  of  the  laws  of  Spain,  it  cannot  be  taken,  and  that  plaintiff  is 
a  legatee  under  the  will.  Held,  that  a  case  was  made  out  authorizing  the 
action. 

(Argued  January  14,  1884  ;  decided  January  29,  1884.) 

f 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  November  24,1882,  which  affirmed  an  interlocutory  judg- 
ment entered  upon  an  order  overruling  a  demurrer  to  plaintiff's 
complaint.     (Reported  below,  28  Hun,  242.) 

The  nature  of  the  action  and  the  substance  of  the  complaint 
are  stated  in  the  opinion. 

John  N.  Lewis  for  appellant.  A  paper  purporting  to  be  a 
will,  executed  in  conformity  with  the  laws  of  another  country 
by  a  person  *'  temporarily  residing  "  in  that  country  at  the  time 
of  his  death,  but  being  ''an  inhabitant  of  and  domiciled  in  this 
State,"  cannot  be  admitted  to  probate,  or  proved  or  established 
as  such  in  this  State,  unless  executed  in  the  manner  prescribed 
by  our  statute.  (3  R.  S.  63,  §  40  ;  Code  of  Civil  Pro.,  §§  1861, 
2611 ;  Isham  v.  Gibbons,  1  Bradf.  69-81,  84 ;  De  Mdi  v. 
De  Mdi,  90  K  Y.  654  ;  15  Weekly  Dig.  398  ;  Cadwaladet 
V.  Howdl,  3  Harr.  [N".  J.]  144  ;  Redf.  Law  and  Pr.,Surr.  Conrts 
[2d  ed.],  132.)  In  construing  a  statute,  the  courts  should  not 
assume  that  any  innovation  upon  the  common  law  was  intended 
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to  be  made  further  than  the  ease  absolutely  required.  (  White 
V.  Wager,  32  Barb.  250  ;  55  N.  Y.  328;  1  Kent's  Com.  464 ; 
Smith  on  Statutes,  §§  701,  703  ;  Sawe  v.  Feckham,  6  How. 
Pr,  229-232 ;  Hart  v.  CleiSj  8  Johns.  44  ;  Dominick  v. 
Michadj  4  Sandf.  874 ;  Potter's  Dwarris  on  Statutes,  185.) 
The  paper  sought  to  be  established  as  the  will  of  General 
DuflSe  was  not  executed  in  conformity  with  the  requirements 
of  our  statute  in  this,  it  is  not  ^^  subscribed  by  the  'testator  at 
the  end  of  the  will."  {In  re  Oneill,  91  N.  Y.  616,  520; 
Tonnele  v.  Ball,  4  id.  140,  146  ;  McGuire  v.  Kerr,  2  firadf . 
244,  257;  In  re  Gilvian,  38  Barb.  364,  368;  2  Blackstone's 
Com.  499  ;  4  Kent's  Com.  501 ;  Langdon  v.  Astor'e  JScr^s,  16 
N.  Y.  9,  49  ;  1  Williams  on  Executors,  6 ;  1  Jarman  on  Wills, 
16;  O'llara  on  Construction  of  Wills,  4.)  The  attestation 
clause  is  no  part  of  the  will,  and  is  not  required  as  a  part  of 
its  due  execution  by  any  law.  {Jackson  v.  Jackson,  39  N.  Y. 
153,  159;  In  re  Cohen,  1  Tucker,  286,  288;  Sisters  of 
Charity  v.  KeUei/,  67  N.  Y.  409,  415.) 

Emmet  H.  Olcott  for  respondent.  The  will  and  codicil  are 
executed  with  the  formalities  prescribed  by  the  laws  of  this 
State.  (2  K.  S.  63,  §  40.)  The  request  to  the  witnesses 
to  sign  may  be  taken  as  presumed  and  implied.  {BuUer  v. 
Benson,  1  Barb.  352 ;  Doe  v.  Roe,  2  id.  '200 ;  Brown  v. 
De  Selding,  4  Sandf.  10 ;  Hutchings  v.  Cochrane,  2  Barb. 
295.)  The  allegations  of  the  siipplemental  complaint  and 
the  will  and  codicil  themselves  show  a  sufficient  compli- 
ance with  the  statute.  {Brovm  v.  De  Selding,  2  Sandf. 
10 ;  Coffin  V.  Coffin,  23  N.  Y.  16 ;  GUbert  v.  Knox,  52  id.  125.) 
A  surrogate  has  jurisdiction  to  take  proof  of  a  will  disposing 
of  real  and  personal  estate,  situate  both  in  his  county  and  in 
a  foreign  country,  made  by  a  citizen  of  the  State  and  a  for- 
mer resident  of  such  county,  but  a  resident  of  such  foreign 
country  at  the  time  of  his  death,  though  the  will  has  been  ad- 
mitted  to  probate  in  such  foreign  country,  and  is  in  possession 
and  custody  of  a  foreign  courts  whence  it  cannot,  according  to 
the  laws  of  that  country,  be  obtained.     {Russell  v.  Hart,  87 
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N.  T.  19  ;  Cavlfield  v.  SvMivan^  86  id.  163.)  Prima  fade^ 
the  word  "  residence "  is  not  synonymous  with  "  domicile." 
{Rooaevett  v.  KeUogg^  20  Johns.  208 ;  In  re  Thompson^  1  Wend. 
45 ;  Frost  v.  BriAifij  19  id.  14 ;  Haggart  v.  Morgam,^  5  N. 
Y.  422,  428;  13  Mass.  501;  5  Pick.  370;  1  Mete.  251;  2 
Gray,  490 ;  11  La.  176  ;  6  Me.  143 ;  17Pick.  231 ;  15 Me.  58.) 
'  *  Besidence  ^  and  "  habitancy"  are  nsnally  synonymous.  (2  Gray, 
490 ;  2  Kent's  Com.  430, 431  note.)  Inhabitancy  and  residence 
do  not  mean  precisely  the  same  thing  aj3  domicile,  when  the 
latter  is  applied  to  successions  to  personal  estates,  but 
they  mean  a  fixed  and  permanent  abode,  a  dwelling-house  for 
the  time  being,  as  contradistinguished  from  a  mere  temporary 
locality  of  existence.  {In  re  Wregley^  8  Wend.  134, 140 ;  4 
id.  602.)  Residence  and  domicile  are  not  synonymous. 
{BarOett  v.  Mayor,  etc.,  of  i\r.  T.,  5  Sandf.  44.)  FLxity  and 
permanence  of  abode  are  more  strongly  imported  by  the  term 
"inhabitancy"  than  by  that  of  "residence."  {Matter  of 
Uxtghes,  1  Tuck.  38.)  A  will  of  personal  property,  valid  as 
to  the  formalities  of  its  execution  by  the  lex  loot  aetuSy  is  valid 
everywhere.  (Rodenburg,  11,  chap.  3,  §  1 ;  Bartolus  in  L.  i. 
C.  de  S.  Trin.,  No.  36 ;  P.  Voet,  9,  c  2,  No.  1;  Vattel  L., 
2,  chap.  8,  §  3  ;  Hert,  4,  |§  23,  25 ;  Foelix,  107  foil.  [ed.  De- 
mangeat,  1163]  ;  BouUenois,  422 ;  Bauhier,  chap.  25,  No.  61 ; 
Mittermaier,  §  32,  p.  121;  Wachter,  2,  p.  191,  pp.  368-380; 
Gand,  No.  579 ;  Savigny,  355 ;  Bar,  §  109 ;  Serey,  321,  p.  51 ; 
Striethorst,  23,  p.  253;  French  Code  Civ.,  art.  999,  1317; 
Fiore,  §§  404r-6  ;  Italian  Code,  preface,  art.  9  ;  French  Civil 
Code,  §  999  ;  Prussian  Code,  §  114 ;  Phillimore,  864 ;  Savigny, 
8,  §  381  in  fine ;  Onslow  v.  Cannon,  2  8w.  &  Tr.  136 ; 
Purvuf  Trustees  v.  Purvis^  Executors,  id.  and  23  D.  812.) 

Eabl,  J.  This  action  was  brought  under  section  1861  of  the 
Code  of  Civil  Proc^nre  to  procure  a  judgment  establishing 
an  instrument  as  the  last  will  and  testament  of  Alfred  N. 
Duffie.  The  complaint,  among  other  things,  alleges  that 
Duffie,  late  United  States  consul  at  Andalusia,  in  the  kingdom 
of  Spain,  temporarily  residing  at  Cadiz  in  that  kingdom,  but  an 
SiCKELs— Vol.  XLIX.       fiS 
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inhabitant  of  and  domiciled  in  tho  county  of  Richmond  and 
State  of  New  York,  died  on  the  8th  day  of  November,  1880, 
at  the  city  of  Cadiz,  and  that  he  was  at  the  time  of  his  death 
possessed  of  personal  property  within  the  State  of  New  York ; 
tliat  the  plaintiff  is  a  legatee  under  his  will ;  that  prior  to  his 
death,  and  on  or  about  the  28th  day  of  January,  1880,  Duffie, 
at  the  city  of  Cadiz,  duly  signed,  published,  declared  and 
executed  before  a  notary,  and  in  the  presence  of,  and  with 
three  witnessed,  his  last  will  and  testament ;  and  that,  on  the 
1st  day  of  May,  1881,  before  the  same  notary  and  the  same 
three  witnesses,  he  also  signed,  published,  declared  and  executed 
a  codicil  thereto,  a  copy  of  which  will,  together  with  the  codicil, 
is  annexed  to  the  complaint  and  made  a  part  thereof,  the 
original  will  and  codicil  being  in  the  Spanish  language  and  in 
the  kingdom  of  Spain  ;  that  they  were  duly  executed  in  con- 
formity with  the  laws  of  Spain,  and  remain  on  file  among  the 
archives  of  the  notary's  office  at  the  city  of  Cadiz,  from  which 
the  same  cannot,  by  reason  of  the  laws  of  Spain,  be  taken  for 
the  purpose  of  being  admitted  to  probate  under  the  laws  of  the 
State  of  New  York,  or  for  any  other  purpose  whatsoever.  The 
disposing  part  of  the  will  is  divided  into  seven  paragraphs,  and 
between  the  end  of  the  last  paragraph  and  the  signature  of  the 
testator  is  the  following  language:  "In  testimony  whereof  I 
so  execute  the  same  at  the  city  of  Cadiz,  on  the  28tli 
day  of  January,  1880.  And  the  testator  whom  I,  Kicardo  de 
Pro  y  Fajardo,  a  notary  of  this  district,  and  of  the  illustrious 
College  of  Seville,  do  certify  that  I  know,  thus  said  executed 
and  signed,  with  the  witnesses  present,  who  were  Salvador  de 
Asp  res,  Salvador  Ramirez  and  Manuel  Ceueles,  all  of  this 
vicinity,  I  having  read  to  all  of  them  this  will,  after  first  noti- 
fying them  of  the  right  which  they  have  by  law  to  verify  the 
same  themselves,  which  right  they  renounced,  he  not  exhibit- 
ing his  personal  certificate  by  reason  of  the  office  held  by  him, 
all  of  which  I  certify."  Then  follows  the  signature  of  the 
testator,  the  three  subscribing  witnesses  and  the  notary.  The 
codicil  was  executed  in  substantially  the  same  way.  The 
defendant,  Mary  Ann  Pelton  Duffie,  the  appellant,  demurred 
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to  the  complaint  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  demurrer  was 
overruled  at  Special  Term,  and  the  judgment  of  the  Special 
Tenn  was  affirmed  at  the  General  Term,  and  then  she  appealed 
to  this  court. 

Section  1861  of  the  Code  provides  as  follows:  "An  action 
to  procure  a  judgment  establishing  a  will  may  be  maintained 
by  any  person  interested  in  the  establishment  thereof,  in  either 
of  the  following  cases."  The  first  case  is  as  follows :  "Where 
a  will  of  real  or  personal  property,  or  both,  has  been  executed 
in  such  a  manner,  and  under  such  circumstances,  that  it  might, 
nnder  the  laws  of  the  State,  be  admitted  to  probate  in  a  sur- 
ix)gate's  court,  but  the  original  will  is  in  another  State  or 
country,  nnder  such  circumstatices  that  it  cannot  be  obtained 
for  that  purpose,  or  has  been  lost  or  destroyed  by  accident  or 
design  before  it  was  duly  proved  and  recorded  within  the  State." 
It  is  conceded  that  this. case  comes  within  this  provision,  pro- 
vided this  will  was  executed  according  to  the  formalities  pre- 
scribed by  the  laws  of  this  State.  But  the  objection  is  made 
that  the  will  was  not  "  subscribed  by  the  testator  at  the  end 
thereof." 

The  purpose  of  the  law  which  requires  the  subscription  to 
be  at  the  end  of  the  will  is  to  prevent  fraudulent  additions  to 
a  will  before  or  after  its  execution,  and  the  statute  should  be  so 
construed  as  to  accomplish  this  purpose.  What  sliall  form 
part  of  the  instrument  which  the  testator  intends  as  his  will 
must  be  determined  by  him.  It  is  true,  as  claimed  by  the 
learned  counsel  for  the  respondent,  that  a  proper  definition  of 
a  will  is  an  instrument  by  which  a  person  makes  a  disposition  of 
his  property  to  take  effect  after  his  decease.  But  every  word 
contained  in  the  instrument  may  not  relate  to  or  bear  upon  the 
disposition  of  property.  It  is  not  uncommon  for  the  testator 
to  recite  in  the  will  his  religious  faith  and  hopes  and  the  moral 
or  prudential  maxims  which  have  guided  his  life,  and  to  give 
directions  concerning  his  body,  and  to  make  many  declarations 
which  have  no  bearing  whatever  upon  the  disposition  of  his 
property ;  and  yet  they  are  all  part  of  the  instrument  whicJi  ho 
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intends  as  his  will.  Such  matters  and  declarations  are  usually 
inserted  at  the  commencement  of  the  will,  but  thej  may  as 
well  be  placed  after  the  disposing  parts  of  the  will ;  and  jet 
if  the  signature  in  such  case  is  placed  below  them,  it  is  at  the 
end  of  the  will,  within  the  meaning  of  the  statute.  So  too  ordi- 
narily what  is  called  the  attestation  clause,  when  it  follows  the 
signature,  is  no  part  of  the  will.  {Jackson  v.  Jackson^  39  N.  Y. 
153.)  It  id  not  essential  to  the  validity  of  a  will,  and  as  it  fol- 
lows the  signature,  it  cannot  be  taken  as  a  part  thereof.  But 
if  the  testator  chooses  to  insert  the  attestation  clause  before  his 
signature,  thus  making  it  a  part  of  the  instrument,  then  like  any 
other  matter  contained  in  the  will  which  does  not  relate  to  the 
disposition  of  property,  it  becomes  a  part  of  the  instrument 
called  a  will.  If  the  testator,  beneath  the  disposing  part  of  the 
will,  and  before  his  signature,  should  insert  the  Apostles'  creed, 
or  the  Lord's  prayer,  it  would  be  part  of  the  instrument  called 
a  will,  and  although  it  would  intervene  between  the  signature 
and  the  disposing  part  of  the  will,  it  could  not  be  contended 
that  the  will  was  not  subscribed  at  its  end.  So  it  is  common  in 
the  execution  of  wills  to  insert  just  before  the  signature,  a  tes- 
timonium clause  as  here  "  in  testimony  whereof  I  so  efxecute 
the  same,  at  the  city  of  Cadiz,  on  the  28th  day  of  January, 
1880."  That  is  strictly  no  part  of  the  will ;  it  is  not  essential 
to  its  validity,  the  date  being  of  no  importance,  and  yet  it  never 
has  been  doubted  that  the  signature  beneath  such  a  clause 
would  be  at  the  end  of  the  will ;  and  so  it  would  be  if  the  re- 
cital were  much  longer  and  fuller.  Here  the  testator  chose  to 
have  inserted  before  his  signature  the  language  of  the  notary, 
reciting  the  mode  of  execution,  and  the  names  of  the  wit- 
nesses, and  the  fact  that  the  will  was  read  to  all  of  them.  He 
thus  chose  to  make  that  a  part  of  the  instrument,  and  his  sub- 
scription beneath  it  was  a  subscription  at  the  end  of  the  will. 
The  case  is  not  within  the  mischief  intended  to  be  guarded 
against  by  the  statute.  There  is  certainly  no  authority  in  this 
State  holding  that  such  a  subscription  is  not  at  the  end  of  the 
will.  In  McGuire  v.  Kerr  (2  Bradf.  244),  and  in  In  re  Will 
of  O* Neil  (91  N.  Y.  516)  portions  of  the  will  succeeded  the  sig- 
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nature  of  the  testator,  and  hence  in  each  of  those  cases  it  was 
held  that  the  will  was  not  subscribed  at  the  end  thereof.  In 
The  Matter  of  Oilman  (38  Barb.  364),  it  was  held  that  an  in- 
stniment  was  signed  at  the  end  thereof,  "  where  nothing  inter- 
venes between  the  instrument  and  the  subscription."  Here 
nothing  intervenes  between  the  instrument  and  the  name  of  the 
testator. 

We  must,  therefore,  hold  that  this  will  was  subscribed  at  the 
end  thereof,  and  that  it  was  provable  in  the  Surrogate's  Court 
of  Eichmond  county,  but  for  the  fact  that  it  could  not  be  pro- 
cured for  that  purpose,  and  hence  this  is  a  case  within  section 
1861,  wherein  an  action  to  establish  the  will  is  authorized. 

It  is  not  important  to  determine,  and  we  do  not  determine 
whether  or  not  this  action  could  be  maintained  under  the 
second  subdivision  of  section  1861 ;  and  the  conclusion  we 
have  reached  also  renders  it  unimportant  to  determine  the 
question  raised  by  the  motion  to  dismiss  the  appeal. 

The  judgment  sliould  be  affirmed,  with  costs,  but  with  leave 
to  the  defendant,  Mrs.  DutSe,  upon  payment  of  costs,  to 
answer  the  complaint  within  twenty  days. 

All  concur. 

Judgment  accordingly. 


William  P.  Clyde,  et  al..  Respondents,  v,  Amos  Rogers, 

Appellant. 

After  the  graotiog  of  a  Qeneml  Term  order  herein,  which  In  effect  gave 
the  defendant  liberty  to  inspect  plaintiffs'  books  and  papers,  plaintiffs 
moved,  at  a  Special  Term,  on  additional  facts,  for  an  order  vacating  or 
limiting  the  General  Term  order ;  the  motion  was  denied  on  the  ground 
thai  plaintiffs'  remedj  was  by  application  to  the  General  Term,  but 
a  stay  of  proceedings  was  granted  for  the  purposes  of  such  an  applica- 
tion,  unless  defendant  would  stipulate  to  take  an  Inspection  under  the 
supervision  of  a  referee.  Defendant  refused  to  stipulate,  and  appealed. 
The  General  Term  affirmed  the  order,  and,  upon  the  new  facta  presented, 
vacated  its  former  order,  and  prohibited  the  making  of  a  new  order  for 
an  inspection.    HM,  that  an  inspection  having  been  granted  upon  term3 
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wliich  the  Special  Term  could  lawfully  impose,  upon  defendant's  refusal 
to  accept  those  terms  it  was  in  the  discretion  of  the  General  Term  to 
deny  the  inspection  entirely,  and  the  exercise  of  this  discretion  was  not 
reviewable  here. 

(Argued  January  15,  1834  ;  decided  January  29,  1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  May  14,  1S83, 
the  substance  of  which,  as  well  as  the  material  facts,  are  stated 
in  the  opinion. 

Asa  Bird  Gardner  for  appellant.  The  order  of  the  Spe- 
cial Term  setting  aside  the  subpoena  duces  tecum^  and  reliev- 
ing the  plaintiffs  from  the  obligation  thereof,  was  properly 
reversed,  and  should  not  have  been  vacated.  (Code  of  Civ.  Pro., 
§§  867,  803-809 ;  2  Wait's  Pr.  551 ;  Amey  v.  Long,  9  East, 
436 ;  In  re  Stokes,  28  Ilun,  566 ;  2  Wait's  Pr.  533 ;  Law  v. 
Graydon,  14  Abb.  443 ;  Lefferts  v.  Brampton,  24  How.  257 ; 
RoUz  V.  Schmidt,  2  J.  &  S."  30,  34  ;  1  Phillips'  Ev.  3  ;  BuU 
V.  Lordand,  10  Pick.  9,  14 ;  Bonested  v.  Lynde,  8  How.  Pr. 
226 ;  id.  352 ;  People  v.  Dyckman,  24  id.  222 ;  Morrison  v. 
Sturgis,  26  id.  174,  179 ;  Lane  v.  Oole,  12  Barb.  680 ;  BreU 
V.  Buckman,  32  id.  655;  Garighe  v.  Losche,  6  Abb.  284; 
Jarois  v.  Ol^k,  12  N.  Y.  Leg.  Obs.  129 ;  MitoheWs  Case,  12 
Abb.  249,  262 ;  Cent.  Nat.  B'k  v.  Arthur,  2  Sweeney,  200 ; 
Met.  Nat.  Rk  v.  Hale,  28  Hun,  341 ;  Harrison  v.  Van  Vol^ 
keriburgh,  5  i(f.  454 ;  March  v.  Davison,  9  Paige,  680 ;  Vance 
V.  Andrews,  2  Barb.  Ch.  370 ;  Livingsto?i  v.  Curtis,  64  How. 
Pr.  374.)  The  subsequent  petition  of  the  defendant  to  the 
Special  Terra  for  an  inspection  under  §  805  of  the  Code,  of  the 
documents  mentioned  in  the  subpoena  dicces  tecum,  after  said  sub- 
|KBna  had  been  set  aside,  was  regular  and  contained  all  neces- 
sary averments,  and  should  have  been  granted  as  a  statutory 
riglit.  {Hunt  v.  Hewitt,  7  Exch.  236  ;  Jackling  v.  Ednwnds, 
3  E.  D.  Smith,  539;  People  v.  Rector  of  Trinity  Church,  6 
Abb.  177;  Cassard  v.  Hinman,  6  Duer,  695;  Hoyt  v.  Am. 
Ex.  Ek,  1  id.  652;  Thompson  v.  Erie  Ry,  9  Abb.  [N.  S] 
212;  Pegram  v.  Carson,  10  Abb.  340;  Odston  v.  M%rshaUy 
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6  How.  398;  Stanton  v.  D.  Mut.  Ins.  Co.,  2  Sandf.  602; 
Tyler  v.  Drayton,  2  S.  &  S.  309  ;  Llewellyn  v.  Badely,  i 
Hare,  527  ;  Hughes  v.  Biddulph,  4:  Euss.  190.) 

E.  C.  Boardinan  for  respondents.  The  granting  or  with- 
holding of  the  order  bj  the  General  Term  rested  wholly  in  its 
discretion,  and  the  exercise  of  such  discretion  is  not  reviewable 
here.     {Clyde  v.  RogerSy  87  N.  Y.  625.) 

Per  Curiam.  The  order  appealed  from  was  discretionary, 
and  did  not  invade  any  absolute  right  of  the  defendant.  The 
plaintiffs  had  obtained  two  orders,  one  setting  aside  a  snbpcena 
duces  tecum,  the  other  denying  an  application  of  defendant  for 
an  inspection  and  permission  to  take  copies  of  certain  of  plaint- 
tifts'  books  and  papers;  these  orders  had  been  reversed  by  the 
General  Terra,  and  the  defendant  left  at  perfect  liberty  to  have 
an  inspection  of  the  plaintiffs'  books ;  dissatisfied  with  that  result, 
the  plaintiff  moved  upon  new  and  additional  facts  for  an  order 
vacating  or  limiting  the  General  Term  order  of  reversal,  but 
made  his  application  before  Judge  Pbatt  at  Special  Tenn.  The 
motion  was  denied  upon  the  ground  that  the  order  of  the  Gen- 
eral Term  could  not  be  thus  vacated  or  modified  by  the  Special 
Term,  and  that  the  sole  remedy  was  an  application  to  the  Gen- 
eral Term  itself.  Thereupon,  to  enable  such  application  to  be 
made,  Judge  Pratt  granted  to  the  plaintiffs  a  stay  of  proceed- 
ings unless  the  defendant  should  stipulate  to  take  an  inspection 
of  the  books  under  the  supervision  of  a  referee,  in  which  case 
a  referee  should  be  appointed,  and  plaintiffs'  motion  be  denied 
absolutely.  The  defendant  refused  to  stipulate,  and  appealed. 
Of  course  his  only  grievance  was  the  stay ;  and  whether  it 
should  or  should  not  have  been  granted  was  the  sole  question 
which  he  could  raise  on  his  appeal,  and  involved  merely  the 
discretion  of  the  courts  below.  But  the  General  Term,  with 
all  the  facts  before  it,  brought  there  by  the  appeal,  did  three 
things.  It  affirmed  Judge  Pbatt's  order.  Under  that  order 
defendant  could  have  had  an  inspection  of  the  books,  provided 
only  that  he  consented  to  the  supervision  of  a  referee.   He  lost 
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that  riglit  bj  his  vohintary  act  of  refusal.  The  Geueral  Term 
then,  treating  the  whole  case  upon  the  newly  stated  facts  as 
before  the  court,  vacated  its  own  order  granting  an  inspection, 
and  prohibited  the  making  of  any  new  order  for  such  inspec- 
tion, and  it  is  from  such  order  that  the  appeal  here  pending  ie 
taken.  It  thus  becomes  apparent  that  the  defendant  has  been 
refused  no  absolute  right.  Inspection  of  the  books  was  noC 
denied  to  him.  His  exercise  of  the  right  was  controlled  and 
regulated  by  being  put  under  the  supervision  of  a  referee,  so 
that  no  foreign  and  improper  purposes  should  be  subserved, 
lie  refused  to  accept  the  right  with  that  restriction,  and  as  it 
was  proifered,  and  his  sole  ground  of  complaint,  therefore,  is 
the  exercise  by  the  Special  Term  of  a  discretionary  power 
clearly  granted  by  the  Code.  After  he  had  refused  to  accept  the 
terms  lawfully  imposed,  the  General  Term  had  a  right  to 
renew  the  lost  opportunity,  or  refuse  to  do  so,  and  make  the 
refusal  effective  by  denying  the  inspection  entirely,  and  its  dis- 
cretion in  that  respect  we  cannot  review. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 


.^    In  the  Matter  of  the  Administration  of  the  Estate  of  Chakles 

77  AD*  32  ^*  GoDDARD,  Deceased. 

The  exclusive  right  conferred  by  the  provisions  of  the  act  of  1871  (§  4, 
chap.  835,  Laws  of  1871)  as  amended  by  the  act  of  1877  (Chap.  154,  Laws 
of  1877)  upon  the  public  administrator  of  the  county  of  Kings  to 
administer  upon  the  estates  of  persons  who  die,  leaving  assets  in  that 
county,  when  "there  shall  be  no  widow,  husband,  or  next  of  kin 
*  *  *  resident  in  the  State,  entitled,  competent,  or  willing  to 
take  out  letters  of  administration,"  was  limited  by  the  provision  of 
the  act  of  1877  (Chap.  883.  Laws  of  1877),  conferring  upon  the  Brooklyn 
Trust  Company  the  capacity  to  act  as  executor  or  administrator,  and 
upon  courts  and  surrogates  the  power  to  issue  letters  of  administration 
to  it  upon  application  of  a  party  interested. 

The  said  provision  of  the  act  last  mentioned  is  permissive,  not  mandatory. 

The  discretionary  power  so  given  was,  however,  so  far  as  it  relates  to  the 
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ooanty  of  Kings,  taken  away  by  the  provisions  of  the  act  of  1883 
(Chap.  124,  Laws  of  1882),  providing  that  the  public  administrator  of 
that  county  shall  have  the  prior  right  to  administration  in  the  cases 
above  specified. 
The  principle,  that  the  provisions  of  a  local  or  private  act  are  not  affected 
or  repealed  by  the  enactment  of  a  subsequent  general  law,  containing 
repugnant  provisions,  does  not  apply  where  both  acts  are  either  local  or 
private;  and  the  provisions  of  such  an  act  are  subject  to  be  qualified, 
modified,  or  repealed  by  repugnant  provisions  in  a  subsequent  local  or 
private  act. 

(Argued  January  15,  1884 :  decided  January  29, 1881) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  September 
10,  1883,  which  reversed  two  orders  of  the  surrogate  of 
the  county  of  Kings,  one  of  which  denied  an  application  for 
the  appointment  of  the  Brooklyn  Trust  Company  as  adminis- 
trator of  the  estate  of  Charles  W.  Goddard^  deceased;  the 
other  awarded  letters  of  administration  to  the  public  adminis- 
trator of  that  county. 

The  material  facts  are  stated  in  the  opinion, 

Charles  11.  Otis  for  appellant.  A  special  and  local  act  of 
the  legislature  is  not  repealed,  amended  or  in  any  way  aflEected 
by  a  subsequent  general  act  containing  repugnant  or  inconsistent 
provisions,  in  the  absence  of  an  express  repeal.  {Matter  of 
Evergreens^  47  N.  Y.  216  ;  MaUer  of  CommWs  Central  ParJc^ 
60  id.  493,  496,  497 ;  Matter  of  D.  cfe  H.  C.  Co.,  69  id. 
209 ;  People  v.  Quigg,  59  id.  83;  Vil.  of  Deposit  v.  Vail^ 
6  Hun,  310 ;  70  K  Y.  287,  291 ;  Bennett  v.  Fecky  28  Hun, 
447.)  Even  if  the  Kings,  county  surrogate  had  the  power  to 
grant  administration  to  tlie  Brooklyn  Trust  Company,  under 
the  amendment  to  its  charter  of  1877,  this  power  was  taken 
away  again  by  the  amendment  of  1882,  to  the  Public  Admin- 
istrators Act,  which  took  effect  on  the  passage  of  the  amenda- 
tory act.  {Ely  V.  IlaUon,  15  N.  Y.  595,  597,  599 ;  Moore  v. 
Manserty  5  Lans.  173.)  £ven  though  the  surrogate  has  the 
power  to  grant  administration  to  the  Brooklyn  Trust  Com- 
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pany  in  the  case  at  bar,  the  granting  of  administration  is  dis- 
cretionary with  him.  {Cooke  v.  State  Nat.  B*k  of  Boeiwiy 
62  N.  Y.  96, 105,  106 ;  Mount  v.  Mitchell,  31  id.  356,  35T; 
Newburgh  Turnpike  Co,  v.  MiUer,  6  Johns.  Ch.  101,  113,  lU; 
Mayor  v.  FurBe,  8  Hill,  612, 614, 616 ;  WiUiam  v.  People^  24  N. 
Y.  405,  408;  Medbury  v.  Swan^,  46  id.  200;  People  y.  Super- 
visors, 51  id.  401,  406 ;  Cook  v.  B'k  of  Boston,  62  id.  96, 
105 ;  People  v.  Batchellor,  53  id.  128,  135 ;  People  v.  Super- 
visors, 68  id.  114,  119 ;  Williams  v.  People,  24  id.  405,  408.) 
The  discretion  exercised  by  the  surrogate  in  the  case  at  bar 
was  not  reviewable  by  the  General  Term  of  the  Supreme 
Court;  {Wavel  v.'  Wiles,  24  N.  Y.  635,  636;  Botoen  v. 
Widner,  12  Weekly  Dig.  525 ;  Mount  v.  MitcheU,  31  N.  Y. 
856,  362;  People  v.  JV.  T.  (7.  P.  P.  Co.,  29  id.  418,  423; 
BoweU  V.  Mills,  53  id.  322,  328;  Security  B'k  v.  B'k  of 
Commw.,  2  Hun,  287, 290 ;  Martin  v.  Wiridsor  Hotel  Co.,  70 
N.  Y.  101,  103 ;  Sprague  v.  Jhmton,  19  Hun,  490.) 

James  C,  Bergen  for  respondent.  Chapters  154  and  383  of 
the  Laws  of  1877  are  in  pari  materia,  and  may  be  so  con- 
strued as  to  give  full  effect  to  each.  {Smith  v.  People,  47 
1^.  Y.  339;  Potoer  v.  Shepard,  48  id.  540;  McCarty  v. 
Orphan  Asylum  Soc,  9  Cow.  437.)  The  Trust  Company  Acts, 
being  private  or  special  acts,  are  not  repealed,  amended  or  in 
any  way  affected  by  the  Public  Administrators  Acts,  which 
are  general  in  their  application.  {White  v.  Syr,  and  U. 
R.  R.  Co.,  14  Barb.  563 ;  1  Blackst.  Com.  86 ;  1  Dwarris  oa 
Statutes,  354 ;  Peoj^  v.  O'Brien,  38  N.  Y.  193  ;  Gaskin  v. 
Mier,  42  id.  186  ;  People  v.  Supervisors  of  Chautauqtia,  43 
id.  16,  21 ;  Kerrigan  v.  Clement,  68  id.  831 ;  In  re  the  Ever- 
greens, 47  id.  216  ;  Vil.  of  GloversvUle  v.  Hou>dl,  70  id.  287 ; 
Bennett  v.  Peck,  28  Hun,  447.)  The  power  conferred  upon 
surrogates  in  this  State  to  appoint  the  Brooklyn  Trust  Company 
as  administrator  of  the  estate  of  deceased  persons  is  one  in  the 
execution  of  which  the  public  are  interested,  andinvdving  the 
rights  of  persons  authorized  to  seek  its  exercise,  and  the 
enabling  statute  is  mandatory ;  and  upon  the  presentation  of 
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the  facts  to  the  surrogates,  authorizing  them  to  act,  they  may 
not  exercise  their  discretion,  but  must  grant  the  application. 
{Newhurgh  Turnpike  Co.  v.  MiUeTj  5  Johns.  Ch.  113,  114  ; 
Mayovy  ete.j  v.  Furze^  3  Hill,  '615 ;  Hagadorn  v.  Raua^  72 
N.  Y.  686 ;  People^  ex  rd.  Conway ^  v.  Supervisors^  68  id. 
119  ;  People  v.  Supervisors  of  Otsego^  36  How.  Pr.  1 ;  Caswell 
V.  AUeny  7  Johns.  63.) 

KdOER,  Ch.  J.  The  controversy  involved  in  this  appeal  re- 
lates to  the  right  to  administer  upon  the  estate  of  Charles  W. 
Goddard,  late  a  resident  of  the  county  of  Kings,  and  who 
died  therein  on  the  19th  day  of  February,  1883,  possessed  of 
personal  property  of  the  value  of  about  $25,000.  All  of  the 
adult  next  of  kin  petitioned  the  surrogate  for  the  appointment 
of  the  Brooklyn  Trust  Company  as  the  administrator  of  such 
estate.  There  were  three  of  those  persons,  two  of  them  resid- 
ing in  the  county  of  Kings  and  one  in  the  city  of  Chicago, 
State  of  Illinois. 

This  appointment  was  opposed  by  the  public  administrator 
in  Kings  county,  upon  the  grounds,  first,  that  he  was,  under 
the  statutes  relating  to  the  subject,  exclusively  entitled  to  the 
administration  of  sudi  estate ;  and,  secondly,  if  he  was  not  in 
law  exclusively  entitled  to  such  administration,  that  it  was  still 
in  the  power  of  the  surrogate,  in  the  exercise  of  his  discretion, 
to  issue  letters  of  administration  upon  such  estate  to  such  public 
administrator ;  and  that  the  surrogate  should  order  such  an  ad- 
ministration of  the  estate. 

The  surrogate,  upon  the  hearing  of  the  matter,  determined 
that  said  public  administrator  had  a  right,  prior  to  that  of  the 
Brooklyn  Trust  Company,  to  the  administration  of  such  estate ; 
and  further,  tliat  if  discretionary  power  was  vested  in  him  to 
determine  as  to  which  of  such  claimants  should  be  appointed, 
a  proper  exercise  of  such  power  required  the  appointment  of 
the  public  administrator.  From  this  determination  of  the 
surrogate,  one  of  the  petitioners,  an  adult  resident  daughter 
of  the  deceased,  appealed  to  the  General  Term  of  the  Supreme 
Court,  which  reversed   the  decision  of  the  surrogate  and  re- 
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mitted  the  proceedings  to  him  with  directions  to  issue  letters 
of  administration  to  the  Brooklyn  Trust  Company.  From 
this  order  the  public  administrator  appealed  to  this  court. 

The  determination  of  the  questions  involved  in  the  appeal 
requires  the  examination  of  the  various  statutes  relating  to  the 
subject. 

In  the  consideration  of  the  statutes  conferring  power  upon 
the  Brooklyn  Trust  Company  to  administer  upon  the  estates 
of  deceased  persons,  and  also  those  prescribing  the  power, 
rights  and  duties  of  the  public  administrator  of  Kings  county, 
the  principles  involved  in  the  proposition  that  the  provisions  of 
a  special  or  local  act  are  not  affected  or  repealed  by  the  enact- 
ment of  a  subsequent  general  law,  containing  repugnant  pro- 
visions, have  no  application.  Each  of  the  acts  referred  to  is 
either  local  or  special,  and  private  in  its  character,  and  is  sub- 
ject to  be  qnalitied,  modified  or  repealed  by  subsequent  l^isla- 
tive  amendments  thereto,  containing  provisions  conflicting 
with  the  provisions  of  any  prior  law  on  the  subject. 

The  acts  conferring  power  upon  the  public  administrator  of 
Kings  county  are  local,  inasmuch  as  their  operation  is  thereby 
limited  and  confined  to  the  estates  of  persons  dying  within  the 
limits  of  a  single  county  of  the  State,  or  to  the  property  of 
deceased  persons  being  in  such  county,  but  who  have  died 
elsewhere.  {People  v.  O'Brien,  38  N".  Y.  193 ;  Gaahin  v. 
Meeky  42  id.  186 ;  People  v.  Supervisors  of  Chautauqua^ 
43  id.  21.) 

The  acts  conferring  capacity  upon  the  Brooklyn-  Trust  Com- 
pany to  administer  upon  the  estates  of  deceased  persons,  upon 
certain  conditions  named  therein,  are  private  acts,  inasmuch  as 
they  are  confined  in  their  operation  to  a  single  corporation 
and  may  also  quite  appropriately  be  termed  local,  as  from  the 
nature  of  the  duties  which  they  are  authorized  to  perform, 
and  the  residence  of  the  institution,  it  could  not  reasonably 
have  been  contemplated  that  they  would  be  called  upon  to 
administer  upon  estates  outside  of  the  county  of  their  resi- 
dence.   ( W/iite  V,  Syracuse  and  Utica  li.  JS.  Coj  14  Barb. 


1884.]  Matter  of  Estate  of  Goddard.  549 

Opinion  of  tlie  Court,  per  Ruoer,  Gli.  J.  * 

659 ;  Matter  of  the  N.  Y.  JKlevated  £.  B.  Co.,  70  N.  Y. 
350.) 

By  the  general  statutes  of  the  State,  surrogates  in  perform- 
ing the  duty  of  granting  letters  of  administration  upon  the 
estates  of  deceased  persons  are  required  to  issue  them  in  ac- 
cordance with  the  order  of  priority  specified  in  the  statutes, 
viz.:  1.  To  his  widow;  2.  To  his  children ;  3.  To  the  father; 
4.  To  the  mother  ;  5.  To  the  brothera ;  6.  To  the  sisters ;  7. 
To  the  grand-children ;  8.  To  any  other  next  of  kin  entitled 
to  share  in  the  distribution  of  the  estate  ;  9.  To  the  creditors. 
In  the  city  of  New  York,  the  public  administrator  has  prefer- 
ence in  administration  after  the  next  of  kin  and  over  creditors. 
In  other  counties  of  the  State  the  county  treasurer  has  prefer- 
ence next  after  creditoi*s.  Over  all  other  persons,  as  between 
pereons  in  the  same  class  and  equally  entitled  to  claim  the 
right  of  administration,  the  surrogate  has  power,  in  his  discre- 
tion, to  prefer  one  person  to  another  {Taylor  v.  Delancy^  2 
Caine's  Cases,  143 ;  Coope  v.  Lowerre,  1  Barb.  Ch.  45),  but 
otherwise  he  cannot  disregard  the  order  of  priority  laid  down 
by  the  statute,  unless  for  some  of  the  causes  specified  therein. 
{Coope  V.  Lowerre,  1  Barb.  Ch.  45 ;  Harrison  v.  McMahoii, 
1  Bradf.  283.)  Administration  cannot  be  granted  out  of  tlie 
regular  order,  without  a  written  renunciation  or  upon  a  citation 
tothose  having  the  prior  right  and  their  neglect  to  assert  such 
right.  {Barber  v.  Converse,  1  Redf.  330.)  It  has  been  held 
that  the  only  method  by  which  one  in  a  prior  class  could  pre- 
clude the  appointment  of  a  person  in  a  subsequent  class 
was  by  himself  taking  out  and  accepting  letters  of  ad- 
min istmtion.  {In  re  Boot,  1  Redf.  257 ;  Sheldon  v.  Wright, 
5  N.  Y.  497.)  It  was  also  lield  that  if  the  next  of  kin  re- 
nounce, the  public  administrator  is  entitled  to  letters,  and 
that  the  next  of  kin  could  not  appoint  a  substitute  to  the  ex- 
clusion of  such  public  administrator.     (Id.) 

These  statutes  continued  applicable  to  the  county  of  Kings 
until  the  enactment  of  chapter  335  of  the  Laws  of  1871,  whereby 
a  public  administrator  was  provided  for  such  county,  who  was 
invested  with  absolute  and  sole  authority  to  collect  and  take 
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charge  of  the  estates  of  deceased  persons  in  the  cases  pointed 
out  in  that  statute,  and  exercise  the  duties  of  administration 
upon  them.  This  statute  may  be  considered  in  connection 
with  chapter  154  of  the  Laws  of  1877  amending  the  same,  and 
which  conferred  upon  such  public  administrator  absolute  and 
sole  authority  to  take  charge  of  and  administer  upon  such 
estates  of  deceased  persons  as  should  die  leaving  assets  or  effects 
in  Kings  county,  when  there  was  no  "  widow,  husband  or  next 
of  kin  entitled  to  a  distributive  share  in  the  estate  of  such 
intestate,  resident  in  the  State,  entitled,  competent  or  willing 
to  take  out  letters  of  administration  on  such  estate."  The 
effect  of  these  acts  was  to  create  a  new  class  in  the  order  of 
administration,  and  postpone  it  to  the  claims  of  a  widow,  hus- 
band or  relative,  resident  in  the  State,  and  entitled,  competent 
or  willing  to  take  out  letters  of  administration,  but  to  give  it 
priority  over  all  other  claimants  to  such  administration.  {In  re 
Hoot  J  supra.) 

The  exclusive  right  conferred  by  these  acts  upon  the  public 
administrator  was  undoubtedly  limited  and  impaired  by  the 
authority  granted  to  courts  and  surrogates  by  the  provisions 
of  chapter  383  of  the  Laws  of  1877.  By  that  act  it  was  pror 
vided  that  said  Trust  Company  shall  have  powers  and  capacity 
"  to  be  appointed  and  to  accept  the  appointment  of  execu|pr 
ol  or  trustee  under  any  last  will  and  testament,  and  of  admin- 
istration, with  or  without  the  will  annexed,  of  the  estate  of  any 
deceased  person.  Whenever  application  shall  be  made  to  any 
court  of  the  State,  or  to  a  surrogate  of  any  county,  for  letters 
testamentary  on  any  last  will  and  testament,  by  the  terms  of 
which  said  company  is  aj^pointed  executor  thereof,  the  said 
court  or  surrogate  shall  grant  letters  testamentary  thereon  to 
said  company.  Whenever  application  shall  be  made  to  any 
court  of  this  State,  or  to  any  surrogate  of  any  county,  for  let- 
ters of  administration  upon  the  estate  of  any  deceased  person, 
with  or  without  the  will  annexed,  and  it  shall  appear  that  there 
are  no  next  of  kin  of  the  deceased  entitled  to  a  distributive 
share  in  the  estate,  qualified,  competent  or  willing,  or  other- 
wise unable  to  accept  such  administration,  said  court  or  surro- 
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gate  may,  at  the  reqaest  of  any  party  interested  iu  the  estate, 
whether  as  creditor  or  beneficiary,  grant  letters  of  administra* 
tion  on  said  estate  to  said  company."  This  act  seems  to  have 
accomplished  these  objects ;  in  the  first  instance  it  conferred 
upon  such  Trust  Company  the  capacity  to  act  as  a  natural  per* 
son  in  the  performance  of  the  duties  of  an  executor  or  admin^ 
istrator.  Secondly,  it  gave  it  the  absolute  and  exclusive  right 
to  receive  letters  of  administration  upon  the  estate  of  a  deceased 
^person,  in  all  cases  where  it  was  named  in  the  will  as  the 
executor  thereof.  Thirdly,  it  conferred  power  upon  courts  or 
surrogates  to  issue  letters  of  administration  to  such  company 
upon  the  application  of  a  party  interested  in  the  estate  in  cases 
where  there  were  no  next  of  kin  of  the  deceased  entitled  to  a 
distributive  share  in  the  estate,  qualified,  competent  or  willing, 
or  otherwise  unable  to  accept  such  administration.  At  this 
point  a  contention  arises  between  the  appellant  and  respondent 
as  to  the  constniction  to  be  given  to  this  provision  of  the  act. 
The  latter  claiming  that  the  word  **may  "  in  the  statute  should 
be  construed  to  mean  ^^  shall,^'  and  to  impose  the  duty  upon 
the  court  or  surrogate,  imperatively,  to  make  such  appointment 
when  requested  by  a  party  interested  in  the  estate  in  all  cases 
where  the  other  conditions  to  the  exercise  of  such  power  are 
shown  to  exist.  We  do  not  think  this  contention  can  be  sus- 
tained. 

The  very  section  under  consideration  shows  a  discrimination 
by  the  legislature  between  the  powers  conferred,  whiih  were 
intended  to,  operate  imperatively,  and  thosQ  confided  to  their 
discretion.  No  valid  reaiBon  seems  to  exist  why  such  a  change 
should  be  made  in  the  phraseology  of  the  section,  if  the  charac- 
ter of  the  powers  or  duties  to  be  performed  by  the  court  or 
oflScer  under  its  several  paragraphs  were  intended  to  be  the 
same.  The  language  of  a  statute  must  be  construed  according 
to  its  natural  and  ordinary  signification  unless  some  sufficient 
reason  exists  for  a  contrary  interpretation.  The  object  of  this 
portion  of  the  act  seems  to  be  to  confer  authority  upon  the 
tribunals  named,  to  appoint  the  trust  company  to  administer 
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Buch  estates  coming  within  the  provisions  of  the  act  as  thej 
should  deem  it  advisable  to  do. 

We  do  not  think  this  case  comes  within  the  principle  laid 
down  in  that  class  of  cases  where  it  is  held  that  peraiissive 
language  in  a  statute  may  be  construed  as  imposing  an  impera- 
tive duty  upon  the  officer  authorized  to  act  thereunder.  {Nevh 
hurgh  Turnpike  Co.  v.  MiUer^  5  Johns.  Ch.  113  ;  People^  €» 
rel.  Conway  J  v.  SupervisorSy  68  N.  Y.  119 ;  Hagadom  v. 
RauXy  72  id.  686.)  If  the  refusal  of  the  officer  to  act  in  this » 
case  should  result  in  the  absolute  omission  of  administration 
upon  the  estate  of  deceased  persons  a  different  question  woald 
be  presented.  The  refusal  of  the  court  or  surrogate  to  issue 
letters  to  the  trust  company  in  this  case  in  no  way  aflfects  the 
ultimate  right  of  the  petitioners,  or  any  public  right  The 
public  are  undoubtedly  interested  in  the  exercise  by  the  courts 
of  the  power  of  administration  over  estates  of  deceased  per- 
sons ;  but  so  far  as  that  right  was  concerned  it  was  as  well 
satisfied  by  the  appointment  of  one  person  as  another,  and  the 
order  for  the  distribution  of  the  f iihds  of  the  estate  would  not 
be  changed  or  affected  by  the  refusal  of  the  surrogate  to  exer- 
cise the  power  of  appointment  in  a  particular  way.  It  cannot, 
therefore,  be  said  that  either  the  next  of  kin  or  the  public  are 
interested  in  the  exercise  of  the  particular  power  conferred  by 
this  act  in  the  sense  that  any  legal  right  of  theirs  is  impaired 
by  the  omission  of  the  court  or  suiTogate  to  appoint  the 
Brooklyn  Trust  Company  to  administer  this  estate. 

We  have,  therefore,  arrived  at  the  conclusion  that  the  act  in 
question  conferred  upon  courts  and  surrogates  discretionaiy 
power  only  to  issue  letters  testamentary  to  the  Brooklyn  Trust 
Company  in  the  cases  provided  for  therein. 

The  exercise  of  the  discretion  thereby  given  to  the  surrogate 
IS  confined  by  the  statute  to  that  officer,  and  cannot  be  the  sub- 
ject of  review  in  an  appellate  tribunal,  unless  there  should  appear 
an  exercise  of  the  power  so  gross  and  arbitrary  as  to  amount 
to  an  abuse  of  a  legal  discretion. 

We  are,  however,  unable  to  see  why  this  discretionary  power 


1884.  J  Matter  of  Estate  op  Goddard.  553 

Opinion  of  the  Court,  per  RaoBR.  Ch.  J. 

was  Dot  entirely  takea  awaj  from  the  surrogate  by  chapter 
124  of  the  Laws  of  1882. 

This  act  expressly  provides  that  the  public  administrator  of 
Kings  county  shall  have  the  prior  right  and  authority  to  col- 
lecu,  take  charge  of  and  administer  upon  all  such  estates  of 
deceased  persons*  as  ^^  shall  die  leaving  any  assets  and  effects  in 
the  county  of  Kings,  and  there  shall  be  no  widow,  husband  or 
next  of  kin  entitled  to  a  distributive  share  in  the  estate  of  said 
intestate,  resident  in  the  State,  entitled,  competent  or  willing 
to  take  out  letters  of  administration  on  such  estate."  In  so  far 
as  chapter  383  of  the  Laws  of  1877  purports  to  confer  power 
upon  courts  and  surrogates  to  issue  letters  of  administration 
to  the  Brooklyn  Trust  Company  in  the  cases  provftjed  for  by 
this  statute,  it  is  repugnant  thereto  and  must  be  deemed  to 
have  been  repealed  thereby. 

The  facts  of  this  case  bring  it  within  the  class  wherein  the 
public  administrator  of  Kings  county  has  been  invested  with 
the  prior  right  of  administration.  We  should  have  been 
gratified  to  have  found  a  way  by  which  a  different  result 
might  have  been  arrived  at.  The  equity  of  allowing  persons 
entitled,  to  take  bj^istribution  the  estate  of  a  deceased  person, 
to  select  the  agency  by  which  such  distribution  should  be  made, 
is  so  manifest  that  it  ought  not  to  be  refused  to  them  except 
in  a  case  where  its  impropriety  is  clear  and  unmistakable. 
This,  however,  is  a  consideration  which  addresses  itself  to  the 
legislative  power  alone,  and  we  have  no  alternative  but  to  de- 
clare the  law  as  we  find  it. 

The  orders  of  the  General  Term  must,  therefore,  be  reversed 
and  those  of  the  surrogate  affirmed,  without  costs  of  this  ap- 
peal to  either  party  as  against  the  other  in  this  court. 

All  concur. 

Ordered  accordingly, 

.  SicKELS  — Vol.  XLIX,        70 


554  Matter  of  Will  of  Hiooikb.  [Jan*, 


Statement  of 


'»  Tw)     In  the  Matter  of  Proving  the  Last  Will  and  TeBtament  of 
|]^  f^  Ambrose  S.  Higgins,  deceased. 

In  proceedings  for  the  probate  of  the  will  of  H.  it  appeared  that  the  tes- 
tator presented  the  will,  which  was  written  by  himself,  to  J^  who  drew 
the  attestation  clause  and  signed  it  as  a  subscribing  witness,  as  did  also 
8.  The  latter  testified  that  the  testator,  in  answer  to  questions  of  J., 
stated  that  the  instrument  was  his  last  will  and  testament,  and  there- 
upon, at  his  request,  the  two  witnesses  signed  their  names  in  his  pres- 
ence and  in  the  presence  of  each  other,  and  that  at  that  time  it  had  been 
signed  by  the  testator.  J.  testified  he  did  not  recollect  all  that  occurred, 
but  that  the  testator  came  to  him  with  a  paper  which  he  thought  was 
the  one  in  question,  and  desired  him  to  witness  his  will,  and  in  answer 

•  to  questiott  put  by  the  witness  he  acknowledged  it  to  be  his  last  will 
and  testament,  and  requested  witness  and  S.  to  sign,  and  both  did  so 
in  the  presence  of  the  testator  and  of  each  other ;  that  he  could  not 
swear  the  testator  said  that  was  his  signature.  Hdd;  the  eyidence  suffi- 
ciently established  the  dun  execution  of  the  will  to  authorize  its  admis- 
sion to  probate ;  and  this,  although  other  witnesses  who  were  present 
contradicted  the  testimony  of  the  subscribing  witnesses. 

(Argued  January  16,  1884  ;  decided  January  29, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department^  entered  npon 
an  order  made  May  2,  1882,  which  affirmed  a  decree  of  the 
surrogate  of  Cortland  county,  admitting  to  probate  the  will  of 
Ambrose  S.  Higgins,  deceased. 

The  facts  are  sufficiently  stated  in  the  opinion. 

E^igene  B.  Travis  for  appellants.  Probate  of  the  will 
should  be  denied  because  the  testator  did  not  acknowledge  its 
subscription  to  each  of  the  attesting  witnesses,  and  at  the  time 
declare  it  to  be  his  last  will  and  testament.  (3  R.  S.  [7th  ed., 
Throop]  2285.)  A  subscription  of  a  will  by  a  testator,  after 
the  witnesses  have  signed  their  names  to  it,  is  not  a  due  execu- 
tion of  it  by  him.  {Sisters  of  Charity  v.  Kelly ^  67  N.  Y.  413 ; 
Jackson  v.  Jackson^  39  id.  153  ;  Mitchell  v.  Mitchell^  16  Hun, 
97;  77  N.  Y.  596  ;  CTwffee  v.  Baptist  M.  Soc.,  10  Paige,  86; 
BrincJcerhoof  v.  liemsen,  8  id.  488 ;  Jiutherford  v.  liuiher- 
fordy  1  Denio,  33.) 
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Samuel  Ilcmd  for  respondent.  The  surrogate  having  passed 
upon  the  question  of  the  execution  of  the  will  as  to  acknowl- 
edgment of  the  signature  of  the  testator,  upon  conflicting 
evidence  as  a  question  of  fact,  and  this  decision  having  been 
affirmed  at  General  Term,  it  is  not  the  subject  of  review  in  this 
court.  {In  re  Bosa^  87  N.  Y.  514 ;  Ma/tJc  v.  MoGlynn^  88  id^ 
369  ;  Dams  v.  darky  87  id.  623.)  Upon  the  uncontradicted 
evidence  in  the  case  the  formalities  oftbe  statute  were  complied 
with,  in  the  execution  of  the  will,  by  the  testator.  (2  R.  S. 
63,  §  40.)  Mere  want  of  recollection  of  one  of  the  attest- 
ing witnesses  cannot  have  any  material  weight  against 
the  positive  and  clear  testimony  of  the  other  witness. 
{In  re  Pepaon^s  WUl,  91  N.  T.  255  j  Rugg  t.  Bv^gj 
83  id.  592 ;  In  Goods  of  Hol^ate,  1  Sw.  &  Trist.  261 ; 
Bro'ion  V.  Clark,  77  N.  Y.  869 ;  NeiJdaeU  v.  Toerge^  4  Redf . 
325  ;  Tarrant  v.  Ware,  25  N.  Y.  423 ;  Huw.phre\f%  Estate,  1 
Tuck.  142 ;  1  Williams  on  Executors  [6th  Am.  ed.],  135 ; 
Code,  §  2620 ;  Lawrence  v.  Norton,  45  Barb.  448 ;  Neir  v. 
Fitzgerald,  2  Bradf.  71 ;  Lawyer  v.  SmUK,  8  Mich.  411 ; 
Trustees  of  Avhum  Theological  Seminary  v.  Oalhoun,  62 
Ba-rb.  381 ;  25  N.  Y.  422  ;  Dean  v.  Dean,  27  Vt.  746  ;  Mrk 
V.  Carr,  64  Penn.  St.  285  ;  Orser  v.  Orser,  24  N.  Y.  53.)  The 
signature  of  the  testator  being  visibly  apparent  on  the  face  of 
the  will  to  the  attesting  witnesses,  and  the  testator  having  re- 
quested them  to  subscribe,  and  in  express  terms  having 
acknowledged  and  declared  to  them  the  instrument  so  pre* 
sented  to  be  his  will,  this  was  a  sufficient  acknowledge 
ment  of  his  signature.  {Baskin  v.  Baskin,  36  N.  Y.  416 ; 
Conboy  v.  Jennings,  1  N.  Y.  Sup.  Ot.  632 ;  Willis  v.  Mott^ 
86  N.  Y.  486  ;  Matter  of  EeUum,  62  id.  517 ;  1  Williams  on 
Executors  [6th  Am.  ed.],  117 ;  MoMillm  v.  McMiUen,  13 
Weekly  Dig.  350  ;  Inglesant  v.  Inglesant,  L.  R.,  3  P.  &  Div. 
172 ;  BiUler  v.  Benson,  1  Barb.  626 ;  Jauncey  y.  Thome,  3 
Barb.  Ch.  40;  Nelson  v.  McOiffert,  3  id.  168;  Bobinson  v. 
Smith,  13  Abb.  359 ;  Iloysradt  v.  Kingnxan,  22  N.  Y.  372 ; 
Coffin  V.  Coffin,  23  id.  7^  Peck  v.  Cary,  "in  id.  9 ;  Goods  of 
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Mary  Wardefii^  2  Ourteis,  334 ;  Oage  t.  Oa^e^  3  id.  451 ; 
BUike  V.  Knighty  id.  547.) 

Miller,  J.  The  only  qnestion  presented  npon  this  appeal 
is  whether  the  testator  acknowledged  his  signature  to  his  will 
to  the  subscribing  witnesses  at  the  time  they  signed  the  attesta- 
tion clause.  The  proof  shows  that  the  testator  drew  up  the 
will  in  his  own  handwriting,  and  bix)ught  it  to  one  Jones,  who 
drew  up  the  attestation  clause  to  the  same.  One  of  the  wit- 
nesses, Stoker,  testified  that  he  was  present  at  the  time,  and 
that  Jones  asked  the  testator  if  the  signature  to  the  will  was 
his,  and  he  replied  that  it  was ;  tliat  Jones  then  asked  him  if 
that  was  his  last  will  and  testament,  and  he  said  it  was ;  that 
at  that  time  it  had  been  signed  by  the  testator  and  that  the  two 
witnesses  thereupon,  at  testator's  request,  signed  their  names 
in  his  presence  and  in  the  presence  of  each  other.  This  wit- 
ness' testimony  shows  that  the  statute  was  complied  with 
strictly.  The  witness  Jones  testified  that  he  did  not  recollect 
all  that  occurred,  but  that  the  testator  came  into  his  office 
with  a  paper  which  he  thought  was  the  will  in  controversy, 
and  stated  that  he  desired  him  to  witness  his  will ;  that  he 
asked  him  if  he  acknowledged  the  paper  to  be  his  last  will  and 
testament  and  the  testator  said  he  did ;  that  he  then  asked 
him  if  he  desired  himself  and  Stoker  to  sign  it  as  witnesses, 
and  he  said  he  did  ;  that  they  both  then  signed  it  in  the  pres- 
ence of  each  other  and  of  the  testator.  On  cross-examination 
this  witness  stated  that  he  could  not  swear  that  the  testator  said 
that  was  his  signature,  but  he  swore  he  knew  he  acknowleged 
that  it  was  his  last  will  and  testament.  The  most  that  can  be 
claimed  for  the  qualification  thus  made  is,  that  the  witness  did 
not  recollect,  but  as  he  liad  already  sworn  that  the  testator  had 
declared  the  instniment  to  be  his  last  will  and  testament,  the 
last  statement  cannot  be  regarded  as  a  qualification  of  what  he 
had  previously  testified  to.  Even  if  there  was  a  failure  of 
recollection,  inasmuch  as  one  of  the  witnesses  testified  posi- 
tively to  the  due  execution  of  the  will,  such  a  want  of  recol- 
lection cannot  materially  affect  the  testimony  which  established 
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the  legal  making  of  the  will.  The  authorities  are  numerous 
which  sustain  the  position  that  where  one  witness  testifies 
positively  to  the  due  execution  of  a  will,  the  want  of  memory 
of  another  cannot  overcome  the  positive  testimony,  and  the 
proof  will  be  regarded  as  sufficient.  Aside  from  what. has 
been  already  remarked,  we  think  that  the  testimony  of  Jones, 
who  swore  positively  that  the  testator  acknowledged  the  will 
to  be  his  last  will  and  testament,  was  an  acknowledgment  of 
his  signature,  and  sufficient,  with  the  other  evidence  given  by 
him,  to  establish  a  due  execution  of  the  will.  The  signature 
was  plainly  visible  upon  the  instrument  itself,  and  the  testator 
having  requested  Jones  and  Stoker  to  subscribe  their  names  to 
it  as  witnesses,  and  he  having  acknowledged  the  same  to  be  his 
last  will  and  testament,  the  statute  was  fully  complied  with  in 
this  respect  within  the  decisions  of  this  court. 

It  is  insisted  that  the  testimony  of  the  subscribing  witnesses 
was  contradicted  by  persons  who  were  present  at  the  time.  These 
witnesses  had  nothing  to  do  with  the  execution  of  the  will, 
were  present  accidentally  and,  the  presumption  is,  did  not  give 
the  same  attention  to  what  transpired  as  the  subscribing  wit- 
nesses did.  Their  testimony  must  be  taken,  therefore,  with  con- 
siderable allowance  and  is  not  entitled  to  the  same  weight  as 
the  evidence  given  by  those  whose  business  it  was,  and  who 
were  called  upon  to  witness  the  execution  of  the  will.  Cer- 
tainly such  evidence,  under  no  rule,  can  be  held  to  be  entitled 
to  more  consideration  than  the  positive  testimony  of  the  sub- 
scribing witnesses.  It  is  said  that  these  outside  witnesses  cor- 
roborate the  testimony  of  Jones,  which,  it  is  claimed,  established 
the  fact  that  the  will  was  not  signed  by  the  testator  at  the  time 
of  the  alleged  execution  of  the  same.  As  already  indicated 
we  do  not  so  understand  Jones'  evidence.  It  clearly  tends  to 
establish  the  due  execution  of  the  will  and  the  most  that  can 
be  claimed  under  any  circumstance  is  that  there  was  a  conflict 
of  testimony,  which  it  was  the  province  of  the  surrogate  to 
consider.  As  he  has  passed  upon  the  question,  as  to  the  due 
execution  of  the  will,  as  to  the  acknowledgment  of  the  signa- 
ture of  the  testator,  upon  conflicting  evidence  as  a  question  of 
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fact,  and  the  General  Term  having  affirmed  Ixis  decision,  it  is 
not  reviewable  in  this  court.  {Marx  v.  McGlynn^  88  N.  T. 
369  ;  In  re  Boas^  87  id.  615.) 

The  order  of  the  Creneral  Term  should  be  affirmed. 

AU  concur. 

Order  affirmed 


In  the   Matter   of    the  Estate  of    Elizabeth    MoCabter, 

Deceased. 

a  petition  presented  to  a  surrogate  set  forth  that  J.  was  trustee  under  the 
will  of  McC. :  that  the  petitioner  was  by  the  terms  of  the  will  entitled  to 
the  interest  on  the  trust  fund,  which  was  so  iuTested  as  to  yield  an  annual 
income,  of  which  at  least  $337.50  was  then  in  the  liands  of  the  trustee,  and 
that  he  refused  to  pay  it  over,  claiming  that  the  petitioner  liad  assigned 
his  interest,  which  claim,  the  petitioner  averred,  was  unfounded.  Held^ 
that  the  petition  was  sufficient  to  entitle  the  petitioner  under  the  Code 
of  Civil  Procedure  (§§  3803,  2804)  to  an  order  for  an  accounting. 

The  answer  did  not  deny  the  validity  or  legality  of  the  petitioner's  claim, 
but  set  up  the  pendency  of  an  action  in  which  the  trustee  was  plaintiff 
and  the  petitioner  and  others  were  defendants,  for  the  purpose  of 
settling  conflicting  claims,  alleged  by  the  trustee  to  have  been  made 
upon  the  fund  and  its  income.  No  proof  was  given  in  support  of  these 
allegations.  Held^  the  facts  stated  did  not  in  any  way  tend  to  show  that 
the  petitioner's  claim  was  of  doubtful  validity,  or  that  the  action  was 
necessary ;  but  if  this  were  otherwise,  in  the  absence  of  the  denial  of 
validity  or  legality  required  by  the  Code  (§  2805),  the  pendency  of  the 
action  was  Immaterial  and  was  no  bar  to  an  accounting. 

Also  held  that  it  was  in  the  discretion  of  the  Supreme  Court  to  impose  the 
costs  of  an  unsuccessful  appeal  from  the  surrogate's  decision  upon  the 
trustee  personally. 

Also,  that  upon  affirmance  here  of  the  judgment  of  the  General  Term,  the 
trustee  should  be  charged  with  the  costs. 

(Argued  January  17,  1884 ;  decided  February  5, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  January  17,  1883,  which  affirmed  an  order  of  the  sur- 
rogate of  the  county  of  New  York  requiring  Peter  A.  H. 
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Jajckson,  as  testamentary  trustee  under  tlie  will  of  Elizabeth 
McCarter,  deceased,  to  file  an  account ;  also  an  order  of  said 
surrogate  directing  a  reference  on  said  accounts  and  appointing 
a  referee ;  also  the  decree  of  the  surrogate  rendered  upon  the 
coming  in  of  the  report  of  the  referee  settling  the  accounts  and 
directing  payment.  The  General  Term  order  also  imposed  the 
costs  upon  the  trustee  individually. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

B..  M.  CoU^er  for  appellant.  As  the  petition  did  not 
allege  that  the  trustee  had  failed  to  apply  the  trust  income  to 
the  use  of  the  petitioner  as  directed  by  the  will,  the  surrogate 
acquired  no  jurisdiction.  (Oode  of  Civil  Pro.,  §  2807 ;  Castar 
V.  LoriUard,  14  Wend.  320  ;  Bogera  v.  Tilley,  20  JBarb.  639 ; 
Leggett  v.  I^erkins^  2  N.  Y.  297.)  The  citation  should  have 
been  directed  to  the  other  persons  interested  in  the  fund  as 
well  as  to  the  trustee.  (Code  of  Civil  Pro.,  §  2806.)  As  the 
petition  showed  on  its  face  that  the  claim  of  the  ceattd  qxte 
trust  was  disputed,  the  court  had  no  jurisdiction.  (Code  of 
Civil  Pro.,  §  2474 ;  Tucker  v.  Tucker,  4  Abb.  Ct.  App.  Dec 
425 ;  Cooper  v.  Fetter^  6  Lans.  485  ;  Andrews  v.  Wallege,  8 
Abb.  Pr.  425.)  The  Surroo^ate's  Court  is  one  of  limited  juris- 
diction, and  it  can  only  obtain  jurisdiction  by  the  existence 
of  the  facts  prescribed  by  statute.  (Code  of  Civil  Pro.,  §§  2472, 
2474 ;  Staples  v.  Fairchild,  3  N.  Y.  41 ;  Seavmn  v.  White^ 
heady  78  id.  306;  liiggs  v.  Cragg,  87  id.  479;  Bevan  v. 
Cooper^  72  id.  317.)  The  proceedings  should  have  been  dis- 
missed  under  the  terms  of  the  answer.  (Code  of  Civil  Pro., 
§§  2805,  3345.)  The  surrogate  had  no  jurisdiction  to  deter- 
mine the  respective  rights  of  the  cestui  que  trust  d^nA  his  family 
to  the  trust  fund.  (Code  of  Civil  Pro.,  §  3472 ;  Eedfield  on 
Surrogates,  21 ;  Cooper  v.  Fdter,  6  Lans.  485  ;  Andrews  v. 
WaUege,  8  Abb.  Pr.  425 ;  Tucker  v.  Tucker,  4  Abb.  Ct.  App. 
Dec  425.)  The  cestui  que  trust  was  estopped  from  denying  tlie 
legality  of  the  application  of  the  trust  income  by  the  trustee,  the 
accounts  having  been  rendered  to  him  annually  and  received 
as  accounts  stated.    {liarley  v.  Eleventh  Ward  £%  76  N.  Y. 
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618.)  The  assignment  of  the  cestui  que  trust  was  good  nntil 
disavowed,  and  was  only  inoperative  from  the  time  of  the 
disavowal,  and  could  not  relate  back  to  acts  prior  to  that  time. 
(  Van  Hook  v.  Whidock,  26  Wend.  48,  54  ;  WeUand  Canal 
Co,  V.  Hathaway,  8  id.  480,  488 ;  Pope  v.  QHara,  48  N.  T. 
456;  Kinnear  v.  Mackey,  86  111.  96.)  The  rendition  and 
filing  of  the  annual  accounts  were  proper  and  authorized 
by  law,  and  made  pursuant  to  the  judgment  of  the 
Superior  Court.  (154th  rule  of  the  late  Court  of  Chan- 
cer}", rule  85  of  the  Supreme  Court;  B^k  of  Niagara,  6 
Paige,  213 ;  Vanderheyden  v.  Same,  2  id.  288  ;  Morgan 
V.  Hannas.  13  Abb.  Pr.  [N.  S.]  369;  In  re  Kellogg,  7 
Paige,  265;  Fisher  v.  Fisher,  1  Bradf.  387;  jBiUinger  v. 
Shafer,  2Sandf.  Ch.  293;  Redfield  on  Surrogates,  653.)  The 
right  of  the  trustee  to  make  annual  rests  in  this  case  is  res 
adjudicata,  and  cannot  be  altered  by  the  surrogate  now. 
{Gardner  v.  Bucklie,  3  Cow.  120 ;  Fnibury  v.  Connor,  3 
Corast.  522 ;  Demarest  v.  Darg,  32  N.  Y.  281  ;  Doty  v. 
Brown,  4  Comst.  71 ;  Casde  v.  Noyes,  4  Kern.  329  ;  White 
V.  Cotesworth,  2  Seld.  137 ;  Wright  v.  BuHei^,  6  Wend.  286 ; 
Bouchard  v.  Bias,  3  Denio,  238.)  The  court  erred  in  holding 
that  consent  gave  jurisdiction.  Jurisdiction  can  only  be 
acquired  when  the  state  of  fact  prescribed  by  statute  exists. 
(Biggs  v.  Cragg,  89  N.  Y.  479 ;  Dakin  v.  Demming,  6  Paige, 
65 ;  Tucker  v.  Tucker,  4  Keyes,  136  ;  7  Wait's  Actions  and 
Defenses,  192 ;  Dudley  v.  Mayhew,  3  N.  Y  9 ;  Beach  v. 
Nixon,  9  id.  36 ;  Schoonmaker  v.  Clearwater,  etc,,  41  Barb. 
200 ;  Bagley  v.  Briggs,  56  N.  Y.  407 ;  Chipman  v.  Mont- 
gomery, 63  id.  221.)  The  amouuts  paid  by  the  trustee  for 
taxes  and  insurance  were  improperly  disallowed  by  the  sur- 
rogate.    (Dayton  on  Surrogates,  513.) 

Charles  H.  Winfield  for  respondent.  The  surrogate  had 
jurisdiction,  and  these  proceedings  in  his  court  were  authorized 
by  sections  2803,  2804,  2820,  Code  of  Civil  Procedure.  The 
so-called  assignments  were  void,  and  did  not  operate  to  divest 
the  cestui  que  ti^ust  of  his  income,  or  of  the  right  to  an 
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acoonnting.  (2  R  &.  [6th  ed.],  §  76,  p.  1110 ;  p.  1167,  §  2 ; 
Oraf  y.  BonnM^  31  N.  Y.  9 ;  WiUiama  v.  Thorny  70  id. 
270.)  The  80*called  annual  accounts  were  a  mere  cover  for 
inoreased  commisBions,  and  not  made  pursaant  to  any  statutory 
requirement,  or  rule  or  order  of  any  court.  ( Oram  v.  Cramy 
2  Bedf.  244.)  As  no  vouchers  accompanied  the  accounts  of 
the  trustee,  none  were  offered  in  evidence,  and  no  proof  was 
given  as  to  any  of  the  alleged  payments;  all  objected  to  should 
have  been  disallowed.  (Code  of  Civil  Pro.,  §§2734,  2811.) 
The  several  deductions  made  by  the  appellant  annually  as  his 
commissions  were  properly  disallowed.  Commissions  are  to  be 
allowed  on  the  settlement  of  the  account  by  the  surrogate. 
(3  R  S.  [6th  edj,  §  73,  p.  101 ;  Mecham  v.  SUamSy  9  Paige, 
398-403.)  The  appellant  should  be  charged  personally  with 
the  costs  and  disbursements,  both  in  this  court  and  in  the  court 
below.  {Sheehaoi  v.  Huerstdy  9  Weekly  Dig.  284 ;  Code  of 
Civil  Pro.,  §  2658;  Lawreruie  v.  Lindsay^  70  N.  Y.  666; 
Chapmom  v.  Montgomeryy  63  id.  221.) 

Danfobth,  J.  There  is  no  merit  in  this  appeal.  The  ap- 
pellant is  a  testamentary  trustee  under  the  will  of  Mrs.  Mc- 
Carter,  and  the  petitioner  a  person  interested  in  the  trust 
fund.  He  was,  therefore,  upon  presenting  a  proper  petition, 
entitled  to  an  order  directing  the  trustee  to  account  (Code 
of  Civil  Pro.,  §§  2803,  2804),  and  for  that  purpose  the  petition 
was  sufficient.  It  set  out  {he  facts  already  adverted  to,  alleged 
that  the  petitioner  was,  by  the  terms  of  the  will,  entitled  to  the 
interest  arising  from  the  trust  fund,  that  it  was  so  invested  as 
to  yield  an  annual  income,  of  which  at  least  $337.76  was  then 
in  the  hands  of  the  trustee,  and  that  he  refused  to  pay  it  over 
to  the  petitioner ;  that  more  than  one  year  had  elapsed  since 
the  probate  of  the  will,  and  that  there  had  been  no  judicial 
settlement  of  the  account  of  the  trustee. 

The  answer  of  the  trustee  to  this  petition  denied  neither  the 
validity  nor  legality  of  the  claim,  and  it,  therefore,  became  the 
duty  of  the  surrogate  to  hear  the  allegations  and  proofs  of  the 
parties,  and  make  such  decree  in  the  premises  as  should 
be  right.    (§2805.) 
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It  is  true,  as  the  appellant  now  says,  that  the  petitioner  also 
set  out  a  claim  on  the  part  of  the  trustee  that  the  petitioner 
had  deprived  himself  of  any  right  in  the  fund  by  assignment 
of  the  same,  but  the  petition  at  the  same  time  says  that  the 
assertion  is  unfounded.  The  answer  also  set  up  in  bar  ao 
action  pending  in  the  Supreme  Court,  in  which  the  tmstee  is 
plaintiff,  and  the  beneficiary  and  others  are  defendants,  for  the 
purpose  of  settling  conflicting  claims,  alleged  by  him  to  have 
been  made  upon  the  fund  and  its  income.  No  proof  was  given 
in  support  of  the  allegation,  nor  does  it,  or  the  facts  referred 
to  in  the  pleadings,  in  any  way  tend  to  prove  that  the  peti- 
tioner's claim  was  of  doubtful  validity.  There  is  nothing. to 
show  that  the  action  was  necessary,  or  even  brought  in  good 
faith.  But  if  it  was  otherwise,  in  the  absence  of  that  denial 
which  the  Code  (§  2805)  requires,  its  pendency  was  of  no  im- 
portance. {HurUmrt  v.  Durante  88  N.  Y.  121 ;  Fiestet*  v. 
Sliepa/rd^  92  id.  251.)  These  cases  give  construction  to  a 
statute  relating  to  the  liability  of  executors  under  similar  cir- 
cumstances, and  are  conclusive  here.  There  was,  therefore,  no 
ground  on  which  the  surrogate  could  refuse  to  entertain  the 
proceeding,  and  his  order  that  the  trustee  account  cannot 
be  said  to  be  one  which  justice  did  not  require.     (§  2805.) 

Nor  was  there  any  error  in  the  final  order  after  the  account 
was  taken.  The  exceptions  of  the  trustee  to  the  disallowance 
of  items,  and  to  the  decree  then  made,  have,  however,  been 
considered  by  the  surrogate  and  General  Term,  and  require  no 
additional  comment. 

As  to  costs  it  was  within  the  discretion  of  the  Supreme 
Court  to  impose  the  costs  of  the  appeal  upon  the  trustee, 
whose  conduct  had  occasioned  them,  and,  we  think,  he,  and 
not  the  trust  fund,  should  bear  the  further  burden  of  this  un- 
successful appeal  from  its  decision. 

The  judgment  of  the  court  below  should  therefore  be  in 
all  things  affirmed,  with  costs  to  be  paid  by  the  appellant 
personally. 

All  concur. 

Judgment  accordingly. 
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William  E.  Kknyon,  Appellant,  v,  James  S.  See  et  al.,  Ex-      |i84  SSI 
ecutors,  etc.,  Respondents.  170  *  608 

1711  55 

Ab  a  general  rale  contingent  interests  are  assignable,  devisable  and  de-        

soendible  the  same  as  Tested  interests. 
The  will  of  M.gave  to  S.  M.  one-third  of  his  residuaiy  estate,  in  trust,  to 
pay  the  interest  thereof  to  S.  H.,  on  condition  that  he  shall  renounce  the 
Roman  Catholic  priesthood,  and  gave  to  him  the  principal  and  accumu- 
lated interest  on  condition  that  he  shall  marry.  In  case  of  the  death  of  S.  H. 
before  marriage  such  share  was  given  to  S.  M.  "  at  the  time  of  his  mar. 
riage."  S.  H.  executed  an  assignment  and  release  of  all  his  interest  to  S. 
M. ;  the  latter  married,  and  thereafter  died  leaving  a  will ;  S.  H.  is  still 
living.  HM^  that  the  conditions  attached  to  the  gift  to  S^  H.  were  con- 
ditions precedent,  and  until  performance  he  took  no  vested  estate  or  in- 
terest, legal  or  equitable,  in  either  the  principal  or  income  of  the  fund  ; 
that  the  alternative  gift  to  S.  M.  was  also  conditional ;  that  his  contingent 
interest  however  did  not  lapse  upon  his  death,  but  survived  and  was 
transmissible,  and  passed  to  his  representatives,  who,  in  case  of  the  death 
of  S.  H.  before  marriage,  will  be  entitled  to  the  fund. 
As  to  whether  in  case  of  the  marriiyge  of  S.  H.  he  would  be  entitled  to  the 
fund,  or  whether  the  attempted  transfer  will  operate  by  way  of  estoppel, 
qufBre, 

(Argued  January  18,  1884 ;  decided  February  6, 1884.) 

Appeal  by  William  E.  Kenyon  from  judgment  of  the  Gen- 
eral Terra  of  theSupreme  Court,  in  the  second  judicial  depart- 
ment, entered  upon  an  order  made  February  13,  1883,  which 
affirmed  a  decree  of  the  surrogate  of  Westchester  county,  upon 
the  accounting  of  the  executors  of  the  Mrill  of  John  Milder- 
bei^er,  deceased.     (Reported  below,  29  Hun,  212.) 

The  testator  died  in  1871  leaving  real  and  personal  property. 
The  material  provisions  of  his  will  are  as  follows : 

"  Sixth.  After  my  death,  I  hereby  order  and  direct  ray  ex- 
ecutors hereinafter  named  to  invest  all  the  rest,  residue  and 
remainder  of  my  real  and  personal  property  on  bonds  and  mort- 
gages in  the  county  of  Westchester  on  property  worth  double 
the  amount,  with  interest  at  seven  per  cent,  payable  half  yearly, 
farms  being  preferred,  said  interest  to  accumulate  until  such 
times  as  are  hereinafter  named. 

^^  Seventh.  I  give,  devise  and  bequeath   to  my  grandsoji, 
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Selden  Milderberger  Spencer,  one-third  of  all  my  real  and  per- 
gonal estate,  not  hereinbefore  disposed  of,  to  be  paid  to  him  at 
the  time  of  his  marriage. 

"  Eighth.  I  give,  devise  and  bequeath  unto  my  said  grand- 
son, Selden  Milderberger  Speneer,  at  the  time  of  bis  marriage, 
one  other  third  of  my  real  and  personal  estate,  not  hereinbefore 
disposed  of  in  trusty  to  pay  the  interest  thereof  semi-annually,  to 
my  grandson  Seymour  Hobart  Spencer,  upon  the  express  con- 
dition that  the  said  Seymour  Hobart  Spencer  shall  renounce 
the  Bomau  Catholic  priesthood,  said  payment  of  interest  to 
commence  at  the  time  of  such  renunciation,  and  upon  the 
further  condition  that  the  said  Seymour  Hobart  Spencer  shall 
marry,  I  give,  devise  and  bequeath  the  said  money  hdd  in 
trust,  together  with  the  accumulated  interest  thereon,  to  my 
said  grandson,  Seymour  Hobart  Spencer. 

'^  Ninth.  I  give,  devise  and  bequeath  the  one  other  remaiA- 
ing  third  of  all  my  real  and  personal  property  not  hereinbefore 
disposed  of,  to  my  other  grandson,  William  Edward  Kenyon, 
at  the  time  of  his  marriage. 

"  Tenth.  In  case  of  the  death  of  the  said  Seymour  Hobart 
Spencer  before  marriage,  I  give,  devise  and  bequeath  his  said 
share  to  my  grandson,  Selden  Milderberger  Spenoer,  at  the 
time  of  his  marriage. 

^'Eleventh.  And  in  case  of  the  death  of  Ihe  said  Selden 
Milderberger  Spencer  before  marriage,  I  give  and  devise  his 
said  share  or  shares  to  my  said  grandson,  William  Edward 
Kenyon. 

"  Twelfth.  And  in  case  of  the  death  of  said  William  Edward 
Kenyon  before  marriage,  I  give,  devise  and  bequeath  his  said 
share  or  shares  to  Selden  Milderberger  Spencer,  if  he  should 
be  living  and  married,  if  not  living,  I  give,  devise  and  bequeath 
the  same  to  the  children  of  my  sister,  Hester  Ann  Lee,  wife 
of  Dr.  Charles  A.  Lee,  of  Peekskill,  N.  Y.,  share  and  shares 
alike. 

'^  Thirteenth.  In  case  of  the  death  of  my  said  three  grand- 
children before  marriage,  I  give,  devise  and  bequeath  all  of 
said  three  shares  of  my  real  and  personal  estate  to  the  children 
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of  my  sister,  Hester  Ann  Lee,  wife  of  Dr.  Charles  A.  Lee,  of 
Feekskilly  N.  Y.,  "share  and  shares  alike. 

^^  JFburteenih.  -I  do  hereby  authorize  and  empower  my  execn- 
tors  hereinafter  named  to  sell  all  or  any  of  n>y  real  estate,  and 
to  give  good  and  suflScient  deeds  therefor." 

W.  E.  Kenyon  married  in  1879,  and  shortly  thereafter 
received  his  one-third.  On  September  2,  1881,  Selden  Jl. 
Spencer  married.  On  the  15th  of  the  same  month  Seymour 
executed  an  instrument,  under  seal,  which  purported  to  release 
and  assign  all  his  rights  under  the  will  to  Selden,  and  on  the 
same  day,  the  executors  paid  to  Selden  $28,000,  on  account  of 
the  two  shares.  Afterward,  on  the  26th  of  the  same  month, 
Selden  died,  leaving  a  last  will  and  testament,  which  has  been 
duly  admitted  to  probate,  the  executors  of  which  claim  that 
they  are  entitled  to  receive  from  the  executors  of  John  Mil- 
derberger^s  will  the  residue  in  their  hands,  as  well  by  virtue  of 
that  will  as  of  Seymour's  assignment. 

On  behalf  of  the  executors  of  Milderberger,  it  was  claimed, 
among  other  things,  that  Seymour  had  no  assignable  interest, 
and  that  the  fund  must  remain  in  the  hands  of  a  trustee,  to  be 
appointed  by  the  court,  to  await  the  perfonuance  of  the  condi- 
tions by  Seymour.  On  the  part  of  Seymour  it  was  insisted, 
that  as  it  was  personal  estate,  if  it  should  be  determined  that 
nothing  passed  by  the  assignment,  the  executors  of  Selden  were 
entitled  to  the  fund.  On  the  part  of  the  appellant  Kenyon, 
it  was  claimed  that  no  interest  in  Seymour's  one-third  passed 
to  the  executors  of  Selden  on  his  death,  but  that  it  continues  a 
trust  fund,  and  the  gift  will  lapse  in  case  of  the  death  of  Sey- 
mour before  marriage. 

John  A.  Huaied  for  appellant.  A  condition  precedent  must 
happen  before  Selden  M.  could  be  vested  with  Seymour's  share, 
and,  not  having  happened,  the  share  did  not  vest  in  Selden  M. 
at  the  time  of  his  marriage.  (Ca'rr  v.  Moberteoriy  1  Seld.  125- 
134.)  The  death  before  marriage  of  Seymour  H.  is  a  condition 
precedent,  the  performance  ot  which  is  necessary  to  vest  the 
legacy ;  if  tlie  legatees  die  before  that  period  bis  personal 
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representatives  will  not  be  entitled  to  it.  (Willard  on  Execu- 
tors, 356  ;  Preston  on  Legacies,  104 ;  2  P.  Wms.  610,  612 ;  1 
Seld.  125-134 ;  Smith  v.  Edwwrds,  88  N.  Y.  92 ;  Delaney  v. 
McCormic^  id.  174.) 

ChwrleB  B.  Alexander  for  executors  of  Selden  M.  Spencer, 
respondents.  The  intent  of  the  testator  was  that  the  portion 
of  the  estate  mentioned  in  the  eighth  and  tenth  clauses  of  the 
will  should  vest  in  Selden  upon  his  marriage  as  an  estate  in 
expectancy;  and  that  if  Seymour  did  not  comply  with  the  con- 
dition,  Selden  or  his  heirs  should  take.  {Moore  v.  Lyons^  25 
Wend.  119 ;  Stevemon  v.  Lesley y  70  K  T.  512  ;  WiUiainson 
Y.  Field,  2  Sandf .  Ch.  553  ;  Matter  of  Meyer,  57  How.  Pr. 
206 ;  Patterson  v.  JEUis,  11  Wend.  293 ;  £ane  v.  Astor,  5 
Seld.  113.)  On  the  marriage  of  Selden  he  took  an  estate  in 
expectancy  in  the  form  of  a  vested  contingent  remainder,  vest- 
ing in  interest  at  the  time  of  his  marriage,  descendible,  devisable 
and  alienable,  but  subject  to  being  divested  by  Seymour^s 
renunciation  of  the  priesthood  and  marriage.  (K.  S.,  part  2, 
chap.  1,  tit.  2,  art.  1,  §  13  ;  R.  S.  [Banks' 7th  ed.],  part  2,  chap. 
4,  art.  3,  tit.  4,  §  2,  p.  2256 ;  JBennesy  v.  Patterson,  85  N.  Y. 
91 ;  Moore  v.  Little,  41  id.  72,  76 ;  Manice  v.  Manice,  43  id. 
880 ;  Lavyrenoe  v.  Baya/rd,  7  Paige,  75 ;  Mead  v.  Mitchell^ 
17  N.  Y.  210.)  The  execution  and  delivery  of  the  assignment 
from  Seymour  to  Selden  destroyed  the  trust  and  enlarged  the 
estate  to  a  full  estate  in  Selden,  either  as  an  equitable  assign- 
ment or  by  estoppel.  {MiUer  v.  Emans,  19  N.  Y.  385 ;  Ham 
V.  Van  Orden,  84  id.  257;  Thomas'  Coke,  note  f,  456 ;  Litt. 
§  4i6.)  It  was  not  necessary  that  Seymour  should  have  a 
vested  interest.  He  could  assign  his  right  to  perform  the  con- 
ditions and  take  the  estate,  to  one  having  a  vested  interest, 
and  the  agreement  could  at  least  be  enforced  in  equity,  even 
if  he  in  the  future  complied  with  the  condition.  {Field  v. 
Mayor,  6  N.  Y.  186 ;  Miller  v.  Emans,  19  id.  385 ;  Bean  v. 
Welch,  17  Ala.  773 ;  WiUiam^  v.  IngersoU,  89  N.  Y.  518.) 

'  L.  T.  FaZ^  for  executors  of  John  Milderberger,  respondents. 
The  conditions  of  the  will  were  valid.     {Bull  v.  Hull,  24  N. 
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Y.  651 ;  Eoper  on  Legacies,  834,  859.)  Sejmour  H.  Spencer 
had  no  vested  assignable  interest  under  the  will.  {Sweet  v. 
Chase,  2  N.  Y.  80  ;  1  Roper  on  Legacies,  644,  656 ;  Heal  v. 
Saniury,  1  Roper,  637  ;  Chipman  v.  Montgomery,  63  N.  Y. 
231-2 ;  Jaoobe  v.  MUler,  27  Alb.  L.  J.  385.)  The  execu- 
tors of  the  will  of  Selden  M.  Spencer  do  not  succeed  to  the 
trust  which  vested  in  him  at  the  time  of  his  marriage. 
(Delany  v.  McCormick,  14  N.  Y.  Weekly  Dig.  399.)  Upon 
proper  application,  the  Surrogate's  Court  not  only  had  the  power, 
but  it  was  the  duty  of  the  court  to  appoint  a  successor  to  the 
deceased  trustee.  {Mayor,  etc.,  of  N.  Y.  v.  Furze,  8  Hill, 
615.) 

Andbbws,  J.  Seymour  H.  Spencer  took  no  vested  estate  or 
interest  in  the  principal  or  income  of  the  fund  given  in  trust  to 
Selden  M.  Spencer  by  the  eighth  clause  of  the  will  of  the  testa- 
tor, John  Milderberger.  The  right  to  either  was  conditional. 
He  was  entitled  to  the  income  only  upon  and  from  his  renunci- 
ation of  the  Roman  Catholic  priesthood,  and  to  the  principal  only 
upon  his  marriage.  The  conditions  were  precedent,  and,  until 
performance,  he  took  no  interest,  legal  or  equitable,  in  the  fund. 
The  terdh  clause  makes  an  alternative  gift  of  the  trust  estate 
to  Selden  M.  upon  his  marriage,  in  case  of  the  death  of  Sej- 
mour  H.,  without  having  married.  This  gift  was  conditional 
also,  there  being  a  double  condition,  first,  the  death  of  Sey- 
mour H.  before  his  marriage,  and  second,  the  marriage  of  Sel- 
den M.  If  the  contingent  interest  of  Selden  M.  did  not  lapse 
upon  his  death  before  Seymour  H.,  or  in  other  words,  if  it 
survived  and  was  transmissible  like  a  vested  interest,  then  the 
appellant  must  fail,  as  he  has  no  interest  which  can  be  affected 
by  the  decree  of  the  surrogate.  We  think  this  contingent 
right  passed  on  the  death  of  Selden  M.  to  his  representatives, 
and  that,  on  the  death  of  Seymour  H.  before  marriage,  they 
will  be  entitled  to  the  fund.  The  survivorship  of  Selden  M.  is 
no  part  of  the  contingency  upon  which  the  gift  to  him  is 
limited.  The  testator,  as  the  will  indicates,  intended  to  make 
a  complete  disposition  of  his  property.    The  alternative  dis- 
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poBition  was  made  to  meet  the  oontiogeney  tfaftt  Seymour  H. 
might  not  accept  the  oonditioiiB  upoo  which  the  gift  to  him 
depended.  There  is  no  reason  to  sappose  that  the  testator 
intended  to  confine  the  benefit  of  this  provision  to  Selden  M. 
personally,  and  to  exclude  his  family  or  deseendanto  when  he 
made  marriage  one  of  the  conditions  of  his  taking  at  all.  If 
the  continued  existence  of  the  legatee,  in  case  of  a  contingent 
legacy,  is  part  of  the  contingency  npon  whieh  the  gift  is  lim- 
ited, then  there  can  be  no  donbt.  But  in  this  case  the  personal 
enjoyment  of  the  legacy  by  Selden  M.  was  not  made  essential  to 
its  taking  effect  The  general  rule  is  that  couting^t  interests 
are  assignable,  devisable  and  descendible.  ^^  In  general,"  says 
Feame,  ^'  it  seems  that  contingent  interests  pass  to  the  real  and 
personal  representatives,  according  to  the  nature  of  such  inter- 
ests, as  well  as  vested  interests,  so  as  to  entitle  sudi  peisonal 
representatives  to  them  when  the  contingencies  happen." 
(Feame  on  Cent.  Bern.  864.)  The  rule  stated  by  the  learned 
author  is  supported  by  numerous  authorities.  {Pinbury  v. 
ElUn,  1  P.  Wms.  563 ;  King  v.  WUha^e,  Oas.  Temp.  Talb. 
117 ;  Chancy  v.  Oraydon^  2  Atk.  616 ;  B^^tms  v.  Allen,  1 
Bro.  Ch.  Rep.  181 ;   Window  v.  Goodwm,  1  Jtetc.  863.) 

Here  one  of  the  conditions  npon  which  Selden  M.  was  to 
take,  viz.,  marriage,  was  performed  before  his  death.  The 
other  condition,  viz.,  the  death  of  Seymour  H.  before  marriage, 
has  not  happened.  It  may  never  happen,  as  Seymour  H.  may 
marry,  however  improbable  this  may  be.  If  he  does  mawy, 
then  he  will  be  entitled  to  the  third  part  of  the  estate  of  the 
testator,  under  the  will,  unless  his  attempted  transfer  to  Selden 
M.  operates  as  an  estoppel.  In  either  event,  whether  Seymour 
H.  takes,  or  the  representatives  of  Selden  M.,  the  appellant  has 
no  interest.  One  of  the  two  things  will  happen,  and  which  is 
a  matter  with  which  lie  has  no  concern.  No  question  is  made 
as  to  the  validity  of  the  trnst  in  the  will  of  John  Milderbeiger. 

We  think  the  case  was  properly  disposed  of  by  the  surrc^ate, 
and  that  the  judgment  of  the  Greneral  Term  should  be  affirmed. 

All  concur. 

Judgment  aflBrmed. 
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Anna  L.  Psok,  as  Administratrix,  etc.,  Eespondent,  v..  JooN    jjj  gjl 
B.  Yauihtink,  Appellant  "*  ^ 

1^0   892 
Upon  the  UriiJ  of  an  action  against  an  agent,  who  had  charge  of  certain    -^^g — rg^i 

busineBS  for  hU  principal,  for  alleged  embezzlement  of  moneys  received  ^\^  503! 
on  sales,  and  for  the  purpose  of  showing  that  defendant  had  not  entered  ~ 
in  his  cash-bo(dL  all  the  moneys  received  by  him  on  sales,  plaintiff  called 
L.,  as  a  witness,  who  testified  that  he  kept  on  a  loose  piece  of  paper  an 
account  from  day  to  day  of  moneys  received  by  defendant  from  cash  salqa 
daring  a  period  specified,  which  paper  he  gave  to  plaintiff,  and  that  the 
entries  therein  were  true  statements  of  the  transactions.  Plaintiff  then 
testified  that  he  received  the  paper  and  had  lost  it,  bat  that  he  oopied 
the  figures  oorreetly  in  a  memorandam*book,  which  he  produced,  and 
that  the  entries  liad  not  been  altered.  These  entries  were  offered  and  re- 
ceived in  evidence  under  objection.  EM  error ;  that  the  original  writing 
was  not  one  the  contents  of  which,  if  lost,  could  be  proved  by  secondary 
evidence. 

It  s^enu  that  the  original  memorandum,  had  it  been  prodaced,  could  have 
been  used  by  L.  to  refresh  his  recollection ;  or  if  it  tailed  so  to  do,  upon 
his  testifying  that  it  was  a  true  statement  of  facts  known  to  him  at 
the  time  of  the  transactions,  it  might  have  been  read  in  evidence  in  con- 
nection with,  and  as  auxiliary  to,  his  testimony. 

Peek  V.  YaUnHne  (39  Hun,  868),  reversed. 

(Argued  January  22,  1884  ;  decided  February  5, 1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  entered  upon 
an  order  made  February  12,  1882,  which  affirmed  a  judgment 
in  favor  of  plaintiflE,  entered  upon  the  report  of  a  referee. 
(Mem.  of  dedfiion  below,  29  Hun,  668.) 

The  complaint  in  this  action  alleged,  in  substance,  that  de- 
fendant was  employed  by  J.  Melner  Peck,  the  original  plaint- 
iff and  the  present  plaintiff's  intestate,  as  his  agent  to  conduct 
and  carry  on  the  lumber  business  at  the  lumber  yard  of  said 
Peck ;  that  said  defendant  sold  a  large  quantity  of  lumber  and 
received  the  pay  therefor,  for  which  he  failed  to  account,  but 
embezzled  and  converted  the  same  to  his  own  use. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Josiah  T.  Ma/recm  for  appellant.    When  a  witness  who  once 
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knew  a  material  fact,  to  which  he  could  now  testify,  'but  his 
memory  of  it  has  failed,  swears  that  while  he  did  remember  he 
made  a  true  statement  of  it  in  writing,  he  may  be  allowed  to 
testify  to  the  fact  from  the  paper,  it  being  produced  and  shown 
him,  or  the  paper  itself  may  be  read  in  evidence  as  aoxiliaiy  to 
his  testimony.  {HusseU  v.  IL  R.  Ji.  R,  Co.,  17  N.  T.  139 ; 
Guy  V.  Mead,  22  id.  464-5  ;  Cole  v.  Jeaavpj  10  id.  96 ; 
MerriU  v.  /.  <fe  O.  R.  R.  Co.,  16  Wend.  586 ;  CluU  v.  Stnall, 
17  id.  237;  Marley  v.  SchuUz,  29  K  Y.  346 ;  McCormiok  v. 
P,  C.R.  R.  Co.,  49  id.  315.)  The  contents  of  the  memorandum 
however  cannot  be  proved  by  a  copy.  {Halsey  v.  Sinee- 
bough,  15  N.  Y.  485  ;  Ru89ell  v.  ff.  R.  R.  R.  Co.,  17  id.  139 ; 
Howard  v.  McDonough,  77  id.  592 ;  Driggs  v.  Smith,  36  Sup. 
Ct.  283  ;  77  N.  T,  594 ;  1  Qreenl.  on  Ev.,  §  437 ;  OUchrist  v. 
Brooklyn  Y.  M.  A.,  59  N.  Y.  499.)  Proof  that  Leggett  could 
not  then  testify  to  the  facts  from  memory  was  indispensable. 
{RuaseU  v.  H.  R.  R.  R.  Co.,  17  N.  Y.  139  ;  Balsey  v.  Sinae^ 
haugh,  15  id.  485;  Howard  v.  McDonough,  77  id.  592; 
Drigga  v.  Smith,  36  Sup.  Ct.  283.)  The .  introduction  of  the 
memorandum  at  all  is  only  as  a  substitute  for  the  reading  of 
it  to  the  jury  by  the  witness  himself,  after  he  identifies  it  as 
his,  and  says  he  knows  it  to  be  true.  {Rueaell  v.  H.  R.  R.  R. 
Co.,  17  N.  Y.  139-140.) 

W.  T.  B.  Milliken  for  respondent  The  original  memo- 
randum, of  which  exhibit  13  was  a  copy,  was  admissible  as  evi- 
dence. (Clark  V.  Voree,  15  Wend.  193;  Merrell  v.  /.  cfe  O. 
R.  R,  Co.,  6  id.  596-598 ;  Cole  v.  Jessup,  10  N.  Y.  96  ;  Rk 
of  Monroe  v.  Culoji,  2  Hill,  535 ;  Ouy  v.  Mead,  22  N.  Y. 
462;  Halsey  v.  Sineebaugh,  15  id.  487.)  On  proof  of  the  loss 
of  the  original  memorandum,  the  copy  was  admissible.  (1  Green- 
leaf,  §  84,  658;  HUdebrami,  v.  Crawford,  6Lans.  507;  Adams 
V.  People,  3  Hun,  654.)  If  the  objection  was  to  the  extra- 
neous matter  on  the  exhibit,  or  to  the  lack  of  proper  foundation 
for  its  introduction,  the  same  should  have  been  specified. 
{MahheU  v.  WhiU,  12  N.  Y.  451 :  Hugkt  v.  Peopie,  50  id.  392 ; 
Merritt  v.  Seaman,  6  id.  168;  Requa  v.  Holmes,  16  id.  193.) 
Unless  it  appear  that  the  evidence  admitted  was  material,  the 
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exception  will  not  avail.  {Boward  v.  WilletSj  9  N.  Y.  170 ; 
Stephen  v.  People,  4  Park.  396 ;  Porter  v.  Buckman,  38  N. 
Y.  210.)  A  general  objection  to  ihe  testimony  of  a  witness  can- 
not prevail  if  any  part  of  it  were  competent.  {Richardson  v, 
WUkvMy  19  Barb.  510 ;  Oraham  v.  Dminigan,  2  Bosw.  516 ; 
Day  V.  RoOi,  18  N.  Y.  448;  Lm)in  v.  Rwsd,  42  id.  251.) 

• 
Andbews,  J.     The  plaintiff,  for  the  parpose  of  proving  tliat 

the  defendant  had  not  entered  in  the  cash-book  all  the  moneys 
received  by  him  from  sales  of  lumber,  called  one  Leggett  as  a 
witness,  who  testified  that  in  Jnly,  1879,  he  was  employed  by 
the  plaintiff  in  his  lumber  yard,  and  kept  on  a  loose  piece 
of  paper  an  account  of  moneys  received  by  the  defendant 
from  sales  of  lumber  from  the  1st  to  the  18th  of  that  month ; 
that  the  entries  were  made  each  day  continuously,  except  Sun- 
day, and  were  correct ;  that  he  gave  the  paper  to  the  plaintiff, 
and  that  the  defendant  never  saw  it.  The  plaintiff  testified, 
that  he  received  the  memorandum  from  Leggett,  and  had 
lost  it,  but  that  he  copied  the  figures  correctly  into  a  memo- 
randum-book (which  he  produced)  and  that  the  entries  had  not 
been  altered.  The  entries  in  the  memorandum-book  were 
then  offered  and  received  in  evidence,  under  the  defendant's 
objection. 

We  think  the  entries  were  not  competent  evidence.  The 
original  memorandum,  if  it  had  been  produced,  could  have 
been  used  by  Leggett  to  refresh  his  recollection ;  or  if  he  had 
forgotten  the  facts  stated,  and  could  not  on  seeing  the  memo- 
randum recall  them,  yet  if  he  had  been  able  to  state  that  it  was 
a  true  statement  of  the  transactions,  known  to  him  at  the  time, 
it  could  have  been  read  in  evidence  in  connection  with,  and  as 
auxiliary  to  his  testimony.  {Ouy  v.  M.ead,  22  N.  Y.  462.) 
But  the  adverse  party  on  production  by  the  witness  of  the 
memorandum  would  have  had  the  right  of  inspection  and 
cross-examination,  a  right  of  great  importance  as  a  protection 
against  fabricated  evidence.  (Stephens  on  Evidence,  art.  136 ; 
CowEN,  J.,  Merrill  v.  Ithaca,  etc.,  R.  R.  Co.,  16  Wend.  600.) 
^  In  this  case  the  memorandum  was  not  produced  and  Leggett 
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was  not  Bworn  as  to  its  contents,  for  the  reason  doubtless  that  he 
could  not  remember  what  it  contained.  The  only  evidence  to 
connect  the  entries  in  the  plaintiffs  book  with  the  original 
memorandum,  or  to  establish  the  amount  of  money  received 
by  the  defendant  during  the  time  stated,  was  the  oath  of  the 
/i  (J  rlnfnnJant  that  the  entries  were  a  true  transcript  from  the  mem- 
^  orandum  in  connection  with  the  testimpny  of  Leggett,  that  the 
memorandum  was  a  true  statement  of  the  transactions  at  the 
time.  The  original  memorandum  was  the  mere  declaration  ofS 
Leggett  in  writing  of  certain  facts  observed  by  him.  The  case 
is  not  distinguishable  in  principle  from  what  it  would  have 
been  if  there  had  been  no  memorandum  and  the  plaintiff  had 
been  permitted  to  prove  the  oral  representations  of  Leggett 
to  him  of  the  same  factsv  This  would  be  mere  hearsay, 
and  the  fact  that  the  stalement  instead  of  being  oral  was 
written  does  not  alter  the  character  of  the  evidence.  A 
similar  question  was  presented  in  Cliite  v.  Small  (17  Wend. 
238).  The  plaintiff  in  that  case  sought  to  prove  an  ad- 
mission of  the  defendant  made  to  the  sheriff  at  the  time  of 
the  service  of  the  writ,  and  was  permitted  to  prove  the  contents 
of  a  letter  written  by  the  sheriff  to  the  plaintiff's  attorneys  on  le- 
tuming  the  process,  in  which  he  reported  the  admission  made  by 
the  defendant.  The  letter  was  lost  and  the  sheriff  testified  that 
he  could  not  recollect  the  contents  of  the  letter  or  what  the 
defendant  had  said,  but  that  what  he  wrote  was  undoubtedly  as 
stated  by  the  defendant  The  evidence  of  the  sheriff  was  held 
to  be  inadmissible,  Oowxn,  J.,  saying:  ^^  There  was  only  one  of 
two  ways  in  which  he  could  be  allowed  to  speak ;  that  is,  either 
from  positive  recollection  or  from  seeing  the  letter  and  know- 
ing it  to  be  his  own  statement"  And  again:  ^^  The  inquiry  here 
was  no  more  than  the  common  one  to  a  witness ;  would  you 
have  asserted  such  a  matter  unless  it  had  been  true?  and  on 
obtaining  the  witness'  affirmative  answer,  going  on  to  prove 
what  he  did  say." 

The  substantive  fact  sought  to  be  proved  in  this  case  was 
the  receipt  by  defendant  of  moneys  for  which  he  had  not 
accounted.      It  could   be   proved   by  any  competent   com- 
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monJaw  evidence.  But  the  origiml  memoraiuiam  of  Leg- 
gett  wae  not  ariginal  or  primaiy  evidenoe  to  charge  the 
defendant.  It  was  not  a  writing  inter  partes,  nor  one 
creating  rights  or  of  which  rights  could  be  predicated,  as 
a  will,  contract  or  deed ;  nor  was.  it  a  record  of  transac- 
tions in  the  ordinary  coarse  of  business,  as  books  of  account, 
nor  a  paper  made  by  the  defendant,  or  to  which  he  was  in  any 
way  privy.  It  was  apparently  a  private  statement  of  an  excep- 
tional transaction,  made  bj  an  agent  in  aid  of  his  memory,  for 
the  information  of  his  principal.  The  facts  stated  were  rele- 
vant and  could  be  proved  by  anyone  who  could  testify  to  their 
existence,  either  directly,  as  matter  of  personal  recollection, 
or  from  a  memorandum  made  by  him,  which  he  could  verify  as 
true.  The  entries  in  the  plain tifPs  book  were  not  auth^ticated) 
by  Leggett.  Whether  they  were  a  correct  transcript  of  his  origi- 
nal memorandum  depended  solely  upon  the  plaintiffs  evidence. 
The  origindi  memorandum  was  not  a  writing  the  contents  of  | 
which,  if  lost,  could  be  proved  by  secondary  evidence.  The 
rule  upon  that  subject  relates  to  writings  which  are  in  their 
nature  original  evidence,  and  in  case  of  loss,  their  contents  are 
from  necessity  allowed  to  be  proved  by  parol.  We  think  the 
admission  of  the  entries  from  the  plaintiffs  book  was  not  justi- 
fiea  by  any  rule  heretofore  established,  and  to  extend  the  rule 
so  as  to  admit  a  copy  of  a  memorandum  not  in  its  nature  orig- 
inal evidence  of  the  facts  recorded,  and  not  verified  by  the  party 
who  made  the  original  and  knew  the  facts,  would  open  the 
door  to  mistake,  uncertainty  and  fraud,  a  consequence  far  more 
serious  than  would  flow  jfrom  a,  restriction  which  in  a  particular 
instance  might  seem  to  prevent  the  ascertainment  of  truth. 

For  the  error  in  admitting  the  entries  the  judgment  should 
be  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed.  - 
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In  the  Matter  of  the  Application  for  the  Final  Accounting  of 
John  M.  Maoaulat,  Executor,  etc 

The  verification  to  a  i>etition  upon  which  a  citation  was  issaed  bj  a  sano- 
gate,  requiring  an  executor  to  show  cause  why  he  should  not  file  an  in- 
ventory, render  and  settle  his  accounts  and  pay  a  legacy,  stated  that  the 
petitioner  "  knows  the  contents  thereof,  and  that  the  same  are  true." 
EM,  that  this  was  equivalent  to  saying  that  they  are  true,  to  the  knowl- 
edge  of  deponent ;  and  so,  that  there  was  a  substantial  compliance  with 
the  provisions  of  the  Code  of  Civil  Procedure.    (§§  2534.  526.) 

The  executor  was  a  non-resident.  The  surrogate  made  an  order  directing 
service  of  the  citation  either  persona]  ly  without  the  State  or  by  publiea- 
tion.  Less  than  six  weeks  intervened  between  the  day  the  citation  was 
issued  and  the  day  named  therein  for  the  return  thereof.  It  was  served 
personally  in  another  State  more  than  thirty  days  before  the  return  day. 
Held,  that  the  service  was  suflScient  (Code,  §  2525) ;  that  as  service  by 
publication  was  not  resorted  to,  it  was  not  requisite  that  the  six  weeks  re- 
quired for  publication  should  intervene,  nor  was  it  necessary  to  publish 
the  citation  in  the  State  paper,  as  that  is  only  required  when  service  is 
by  publication.     (§  2536.) 

An  answer  of  an  executor  to  a  petition  requiring  him  to  pay  a  legacy, 
which  simply  denies  the  validity  or  legality  of  the  petitioner's  claim,  Is 
not  sufiScient  to  require  the  surrogate  to  dismiss  the  petition ;  it  must 
also  set  forth  facts  showing  that  the  claim  is  doubtful. 

The  provision  of  the  said  Code,  requiring  the  surrogate  to  dismiss  such  a  peti- 
tion when  it  is  not  proved  to  the  satisfaction  of  the  surrogate  that  there  are 
assets  applicable  to  the  payment  of  the  claim  of  the  petitioner,  which  may 
be  so  applied  without  injuriously  affecting  the  rights  of  others  (g  2718, 
subd.  2),  does  not  require  a  reference  to  that  subject  in  the  petition,  or 
that  proof  shall  be  made  before  the  issuing  of  an  order  requiring  an  ac- 
counting ;  but  upon  return  of  the  citation,  if  Issued  upon  a  petition  show- 
ing  the  petitioner  to  be  entitled  to  a  legacy,  and  that  more  than  a  year 
has  elapsed  since  letters  testamentary  were  issued  (§  2717,  subd.  2),  the 
surrogate  is  authorized  to  make  the  order  requiring  the  executor  to  ac- 
count  (§  2723,  subd.  3);  and  when  th&t  is  complied  with,  if  the  surrogate 
is  not  satisfied  that  there  are  in  the  hands  of  the  executor  assets  properly 
applicable  to  the  payment  of  the  petitioner's  claim  it  is  his  duty  to  dis- 
miss the  petition. 

(Argued  January  25,  1884 ;  decided  February  5, 1884) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  depaitment,  made  September  11, 
1882,  which  aflirmed  an  order  of  the  surrogate  of  the  county 
of  Dutchess.    (Reported  below,  27  Hun,  577.) 
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Letitia  A.  Jonee  presented  a  petition  to  said  surrogate, 
stating  in  snbstance  that  Emma  Louisa  Van  Allen  was  a 
legatee  under  the  will  of  Isaac  0.  Van  Wyck,  deceased ;  that 
said  Emma  is  dead  and  the  legacy  has  been  duly  assigned  by  her 
heirs  at  law  and  next  of  kin  to  the  petitioner  who  has  also  been 
duly  appointed  administratrix  of  her  estate ;  that  more  than 
eighteen  months  have  elapsed  since  the  granting  of  letters  testa- 
mentary to  John  M.  Macaulay,  the  executor  named  in  the  said 
will ;  that  the  deceased  left  a  large  amount  of  property,  real  and 
personal,  which  has  been  sold  and  the  proceeds  received  by  the 
executor ;  that  the  executor  has  filed  no  inventory  and  has  not 
paid  the  legacy.  The  verification  to  the  petition  stated  that  the 
petitioner  ^'  knows  the  contents  thereof,  and  that  the  same  are 
true  except  as  to  those  matters  therein  alleged  to  be  stated  on 
information  and  belief,  and  as  to  those  matters  she  believes  it  to 
be  true."  Upon  this  petition  a  citation  was  issued  dated 
December  30,  1881,  requiring  the  petitioner  to  show  cause  on 
February  8, 1882,  why  he  should  not  file  an  inventory,  render 
and  settle  his  accounts  and  pay  the  said  legacy.  The 
surrogate  on  proof  that  said  executor  was  a  non-resident, 
ordered  the  citation  to  be  served  upon  him  by  deliver- 
ing a  copy  to  him  personally  out  of  the  State  or  by  publication ; 
it  was  served  personally  in  the  State  of  New  Jersey,  January 
9,  1882.  Upon  the  return  day  the  executor  appeared  by 
counsel  who  filed  an  answer  which  stated  that  he  appeared 
"  specially  and  solely  to  make  preliminary  objections  to  the 
petition  and  citation,  and  to  the  jurisdiction  of  the  sur- 
rogate." The  paper  then  stated  theseobjectionswhich  were  sub- 
stantially, that  the  return  day  of  the  petition  was  less  than  six 
weeks  from  its  date ;  that  the  petition  was  not  verified  accord- 
ing to  law ;  that  the  citation  did  not  conform  to  either  sections 
2717  and  2718,  or  to  section  2726  of  the  Code  of  Civil  Pro- 
cedure, but  combines  the  two  procedures,  and  that  they  may 
not  be  so  united;  also  that  it  was  not  proved  by  the  peti- 
tion or  otherwise  "that  there  is  money  or  other  personal 
property  of  this  estate  applicable  to  the  payment  or  satisfaction 
of  the  petitioner's  claim,  and  which  may  be  so  applied  without 
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injuriously  affecting  the  rights  of  othe»  entitled  to  priority  or 
equality  of  payment  or  satisfaction/^  tfnd  that  therefore  it  was 
the  duty  of  the  surrogate  to  dismiss  the  petition.  The  answer  then 
denied  the  assignment,  or  that  petitioner  owned  or  was  entitled 
to  the  legacy  to  Emma  Louisa  Yan  Allen,  and  allied  that  the 
same  belongs  to  and  is  payable  only  to  hear  administraton  or 
executors.  It  also  denied  ^^  the  validity  of  the  claim  of  said 
petitioner,  and  ♦  *  *  the  legality  of  said  claim."  The 
surrogate  denied  the  Hiotion  to  dismiss  the  petition,  and 
ordered  said  executor  to  file  a  veri^ed  statem^it  of  tho  per- 
sonal property  wliich  came  into  his  hands,  the  value  thereof 
and  what  disposition  had  been  made  of  it  and  its  proceeds. 

ChoLB.  M.  HaJl  for  appellant.  As  the  petition  herem  did 
not  pray  for  a  judicial  settlement  of  the  account,  or  that  the 
executor  be  cited  to  show  cause  why  he  should  not  render  and 
settle  his  account,  it  cannot  be  deemed  a  petition  presented 
under  the  provisions  of  the  Code  of  Civil  Procedure.  (§§  2717, 
2726,  2514,  subd.  8.)  Under  the  mandatory  provisions  of  see- 
tion  2718,  subdivision  2  of  the  Code,  it  was,  in  this  case,  the 
imperative  duty  of  the  surrogate  to  ^^ dismiss  the  petition'' 
without  prejudice  to  an  action  or  acconnting  on  behalf  of  the 
petitioner.  {Fiester  v.  Shspard^  92  N.  Y.  251  ;  HurOmrt  v. 
Du/ranty  88  id.  121;  Dayton  on  Surrogates  [3d  ed.],  455.) 
If  a  distributee,  having  a  vested  right,  dies  before  distribution, 
the  share  is  to  be  paid  to  his  executors  or  administrators. 
(Eedfield's  Sur.  Ct.  Pr.,  590,  591,  600;  MaUer  of  Black, 
1  Tuck.  145;  Earn  v.  Clarh^  8  Paige,  574.)  The  order 
for  the  service  of  the  citation,  and  the  alleged  service 
in  New  Jersey  were  defective,  and  the  surrogate  acquired 
thereby  no  jurisdiction  of  the  executor,  or  to  do  any  act, 
because  under  section  2524  the  return  day  of  citation  must 
be  at  least  forty-two  days  off.  {Market  Nak  ffk  v.  Pa^ 
oiftc  Nat  ffky  89  N.  T.  897.)  An  appeaitince  by  deftod- 
ant  in  an  action  will  not  be  held  tO  wnive  defects  in 
service  of  process,  unless  a  general  appeluiEmoe  is  entered)  or 
some  act,  amounting  to  ail  appearance^  id-  done^  not  referring 
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to  the  particular  right  or  remedy  to  be  saved  by  a  special  ap- 
pearance. {Breit  v.  Brovmy  13  Abb,  [N.  S.],  395 ;  Lake  v. 
£elsy  11  id.  37 ;  Seymour  v.  Juddy  2  Comst  464;  Whedock 
V.  Lee,  5  Abb.  N.  0.  72 ;  MerUe  v.  OUy,  etc.,  13  Hun,  157 ; 
Braineok  v.  Knichy  etCy  1  Abb.  N.  C.  893 ;  SuUvvan  v, 
Frazee,  4  Rob-  616.) 

S.  H.  Hustle  for  respondent.  The  surrogate  may  by  order 
direct  the  service  of  citation  by  publication  on  a  non-resident 
of  the  State,  or  at  the  option  of  the  petitioner  by  delivering  a 
copy  of  the  citation  without  the  State  to  each  person  so  named 
or  described  in  person.  (Code  of  Civil  Pro.,  §»  2524.)  A  party 
who  comes  into  court  to  make  a  special  appearance  is  supposed 
to  come  for  that  particular  purpose,  and  when  that  is  accom- 
plished, to  quit  it.  {Seymour  v.  Judd,  2  N.  T.  464.)  The 
petitioner  was  entitled  to  an  accounting  of  this  estate  in  order 
to  ascertain  the  amount  due  Mrs,  Yan  Allen.  (Code  of  Civil 
Pro.,  §§  2717,  2723.) 

Danfobth,  J.  It  is  not  denied  that  the  surrogate  had  juris- 
diction over  the  subject  matter,  nor  that  the  citation,  if  properly 
served  was  sufficient  to  require  the  executor  of  the  will  of 
Isaac  Van  Wyck,  to  show  cause  why  he  should  not  file  an  in- 
ventory of  the  estatej  and  render  and  settle  his  accounts,  and 
pay  the  legacy  bequeathed  by  the  testator  to  Emma  Louisa  Yan 
Allen.  Whether  it  was  properly  issued  and  served,  and  juris- 
diction acquired  over  the  executor,  and  if  so  whether  upon  his 
answer  the  surrogate  erred  in  refusing  to  dismiss  the  proceed- 
ing, are  the  questions  raised  by  tliis  appeal. 

Firet.  The  petition  on  which  the  citation  was  granted  showed 
that  more  than  one  year  had  expired  since  letters  testamentary 
were  issued :  that  as  executor,  the  defendant  received  property  of 
the  testator,  and  that  the  petitioner  was  interested  in  the  estate. 
This  was  sufficient,  if  properly  verified,  to  give  the  surrogate 
jurisdiction  to  entertain  the  application  for  payment. 

The  appellant  objects  to  the  verification.  "We  think  it  was 
sufficient.  The  affiant  declares  that  '^  she  knows  the  contents  " 
SicKKLs  — YoL.  XLIX.        73 
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of  the  petition  "  and  that  the  same  are  true."  This  is  equiva- 
lent to  saying  that  '^  they  are  true  to  her  knowledge,"  and 
although  the  latter  expression  would  more  closely  conform  to 
the  exact  letter  of  the  provision  (§  526),  made  applicable  to 
the  verification  of  a  petition  in  Surrogates'  Courts  (§  2534), 
the  one  adopted  is  the  same  in  substance,  and  nothiug  more  is 
required. 

Second.  The  citation  was  well  served.  The  Code  (§§  2521, 
2522)  provides  for  service  upon  a  non-resident,  either  person- 
ally without  the  State,  or  by  publication.  The  order  of  the 
surrogate  followed  these  directions,  and  the  service  was  in  fact 
made  personally  in  the  State  of  New  Jersey,  on  the  9th  day 
of  January,  1882.  This  was  thirty  days  before  the  return  day 
and  was  sufficient  (§2525).  It  is  true  as  the  appellant  claims 
that  as  less  than  six  weeks  could  intervene  between  the  day  of 
issue  and  the  day  named  for  the  return  of  the  citation,  service 
by  publication  would  not  have  answered  the  purpose ;  but  that 
mode  of  service  was  not  resorted  to,  and  for  the  same  reason 
publication  in  the  State  paper,  under  section  2536,  was  un- 
necessary. That  act  is  required  only  when  service  is  in  fact 
by  publication,  and  when  made,  is  in  addition  to  publication  in 
local  papers.  When  no  such  publication  is  made,  the  require- 
ment has  no  force,  and  its  observance  is  not  needed  when  actual 
personal  service  is  effected. 

Third.  The  answer  of  the  defendant  was  not  one  which  re- 
quired the  surrogate  to  dismiss  the  proceedings,  under  section 
2718.  It  contained  no  denial  of  the  allegations  that  by  the 
will  of  Van  "Wyck,  a  legacy  was  given  to  Van  Allen ;  that  the 
petitioner  was  her  administratrix ;  that  assets  had  come  to  the 
hands  of  the  executor,  and  that  the  legacy  was  not  paid ;  nor 
did  it  state  any  fact  that  makes  it  doubtful  whether  the  claim 
of  the  petitioner  was  valid  or  legal.  On  the  contrary  it 
sets  out  the  death  of  the  legatee,  and  avers  that  the  legacy 
belongs  to,  and  is  payable  to  her  administratrix.  It  is  unimpor- 
tant that  the  petitioner,  in  addition  to  her  title  as  administra- 
trix, also  sets  out  an  assignment  from  the  heirs  and  next  of  kin 
of  Van  Allen,  of  their  interest  in  the  legacy,  and  that  this  is 
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put  in  issue.  It  cannot  prejudice  her  title  as  administratrix. 
It  is  not  enough  siraply  to  deny  the  validity  or  legality  of  a 
claim  so  presented  ;  the  answer  must  set  forth  facts  to  show 
that  it  is  doubtful,  and  as  they  were  lacking,  the  case  was  not 
brought  within   subdivision  1  of  section  2718,  of  the  Code. 

It  is  also  objected  by  the  appellant  that  the  petition  should 
have  been  dismissed  because  it  was  not  proved  that  there  was 
money  or  other  personal  property  applicable  to  the  payment  of 
the  claim  in  question.  This  stands  on  the  second  subdivision 
of  the  same  section.  (§  2718.)  The  objection,  however,  is  pre- 
mature. Before  the  Code,  and  in  proceedings  under  the 
Eevised  Statutes  (Vol.  1,  p.  116,  §  18,  T.  6,  p.  11,  chap. 
6,  art.  1),  to  obtain  a  decree  against  an  executor  for 
the  payment  of  debts  and  legacies,  it  was  held  that  the 
authority  of  the  surrogate  to  make  such  decree  should 
be  exercised  in  conformity  with  the  general  principles 
of  equity  among  creditors,  and  only  in  cases  where  the 
payment  sought  for  could  be  made  consistently  with  the 
rights  of  all  parties  interested  {Thomson  v.  Taylor^  71  N. 
Y.  217),  and  that  before  making  the  decree  he  would  neces- 
aarily  inquire  into  the  condition  of  the  estate.  The  principle 
upon  which  that  decision  stands  is  now  expressed  in  the  sec- 
tion above  referred  to.  (§  2718,  subd.  2.)  And  although  the 
surrogate  entertains  the  petition,  he  is  not  as  of  course  to  direct 
payment  of  the  debt,  but  ''is  to  make  such  a  decree  in  the 
premises  as  justice  requires."  To  do  this  he  must  in  some  way 
ascertain  the  condition  of  the  estate,  and  so  much  is  implied  by 
section  2718,  subdivision  2,  which  requires  a  dismissal  of  the 
petition  when  it  is  not  found  to  his  satisfaction  that  there  is 
money  or  effects  applicable  to  the  claim  of  the  petitioner,  and 
that  it  can  be  paid  without  injuriously  affecting  the  prior  claims 
of  others.  The  petition  is  not  required  to  refer  to  that  subject, 
and  the  course  adopted  in  this  instance  was  the  proper  one. 

The  surrogate  is  authorized  by  section  2723,  subdivision 
3,  of  the  Code,  to  make  an  order  requiring  an  executor 
to  render  an  account  ''upon  the  return  of  a  citation  is- 
sued upon  the  petition,"  among  others,  "  of  a  person  entitled 
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to  a  legacy"  *  *  «  praying  for  a  decree  directing  pay- 
ment thereof,  as  prescribed  in  section  2717,  supra.  The 
order  made  in  this  case  is  to  that  effect.  It  requires  a 
statement  of  the  accounts  and  proceedings  of  the  executor,  and 
when  that  is  rendered,  if  it  does  not  appear  to  the  satisfao- 
tion  of  the  surrogate  that  there  are  in  the  hands  of  the  executor 
assets  applicable  to  the  payment  or  satisfaction  of  the  peti- 
tioner's claim,  under  the  conditions  of  section  2718,  it  may 
be  his  duty  to  dismiss  the  petition. 

We  do  not  find  that  any  error  was  committed  by  the  sur- 
rogate in  entertaining  the  proceedings  or  making  the  order  ap- 
pealed from.  It  was  therefore  properly  affirmed  by  the 
Supreme  Court. 

The  order  of  the  Supreme  Court  should  be  affirmed  with 
costs  to  be  paid  by  the  appellant  personally. 

All  concur. 

Order  affirmed. 


Adolph  Hellenbero,  as  Executor,  etc.,  Appellant,  v.  District 
,  ^  ^,  Number  One  of  the  Independent  Order  of  B^nai 
1 134  428  BERrra,  Respondent. 

94    580l 

171  ^625|.X][i  1873  L.,  plaintiff's  testator,  became  a  member  of  the  eorporation  d»> 
fendant.  By  its  by-laws,  in  force  at  tlie  time,  it  was  provided  that  upon 
tlie  death  of  a  member,  '*the  sum  of  one  thousand  dollars,  collected  by 
contributions  from  all  the  lodges  in  this  district,  shall  be  paid  to  the  wife 
of  the  deceased,  if  living,  and,  if  dead,  to  his  children,  and,  if  there  are 
none,  then  to  such  person  as  he  may  have  formally  designated  to  hit 
said  lodge  prior  to  his  decease,"  said  sum  to  be  collected  by  assessments 
upon  the  lodges  in  the  district.  The  testator,  having  no  wife  or  chil- 
dren, designated  his  mother  as  the  beneficiary.  The  designation  de- 
scribed the  payment  directed  as  "  the  $1,000,  my  heirs  are  to  receive." 
The  mother  died  before  the  testator,  and  no  other  dtoignaiion  in  the 
manner  specified  was  made.  In  an  action  to  recover  said  siun,  held  thai 
the  testator  had  no  interest  in  the  fund  which  could  descend,  or  npon 
which  a  will  could  operate,  but  simply  a  power  of  appointment  which, 
if  not  exercised  prior  to  his  death,  in  the  manner  specified,  became  inope- 
rative ;  and  that,  as  the  beneficiary  named  died  before  him,  and  no  other 
4oBignation  was  made  as  prescribed,  defendant  was  not  bound  to  pay  to 
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any  one ;  that  the  reference  to  *'  heirs  '*  in  the  designation  could  not' be 

interpreted  as  making  ^them  the  recipients,  bat  was  onlj.  matter  of  de- 

Bcription. 
The  will  of  L.  bequeathed  the  sum  in  question  to  his  mother  or,  in  the 

event  of  her  death,  to  his  brother.    This  was  in  no  manner  brought 

to  defendant's  knowledge  until  after  the  testator's  death.    Seid^  that 

this  did  not  operate  as  a  new  designation. 
Catholic  Mut  Ben,  Ass*n  v.  Priest  (46  Mich.  429),  Ex.  Aid  Society  y,  Lewis  (9 

Mo.  Appeal,  412),  Erdmann  v.  Mvt,  Ins.  Co.,  eU.  (44  Wis.  .876),  EtosweU  v. 

Bq,  Aid  Uhi&n  (18  Fed.  Rep.  840),  distinguished. 

(Argued  January  25, 1884  i  decided  February  5,  1884.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  at  the  March  term,  1883,  which 
affirmed  a  judgment  in  favor  of  defendant,  entered  upon  a 
decision  of  the  court  on  trial  without  a  jury. 

This  action  was  brought  by  plaintiff  as  executor  of  the  will 
of  Isaac  Lowenstein,  deceased,  to  recover  an  endowment  alleged 
to  be  due  under  the  charter  and  by-laws  of  defendant,  a  cor- 
poration organized  under  chapter  188,  Laws  of  1878.  Lowen- 
stein  became  a  member  of  the  corporation  defendant  in  1871. 
At  that  time  among  its  by-laws  as  the  following : 

"  Section  1.  —  In  case  of  the  death  of  a  member  entitled  to 
the  full  rights  of  a  lodge  in  this  district,  the  sum  of  one 
thousand  dollars  ($1,000)  collected  by  regular  contributions  from 
all  the  lodges  in  this  district  shall  be  paid  to  the  wife  of  the 
deceased  if  living  and  if  dead  to  his  children,  and  if  there  are 
none  then  to  such  person  or  persons  as  he  may  have  formally 
designated  to  his  said  lodge  prior  to  his  decease." 

In  October,  1874,  Lowenstein  left  with  his  lodge  a  declara- 
tion as  follows  :  "  The  $1,000  my  heirs  are  to  receive  of  the 
district  1, 1.  O.  B.  B.  I  give  to  my  mother  Eika  Lowenstein." 
In  April,  1877,  he  executed  his  will  which  contained  this 
bequest  to  his  mother,  "  the  sum  of  $1,000,  or  such  other  sum 
as  may  be  payable  to  my  representatives  "  from  defendant ;  in 
case  of  the  death  of  his  mother  prior  to  his  decease,  he  gave  to 
his  brother  Levy  Lowenstein.  The  testator's  mother  died  in 
November,  1877,  he  died  in  April,  1880,  unmarried,  and  hav- 
ing no  children  and  being  a  member  of  defendant  in  good 
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standing.  Prior  to  his  death  defendant's  by-laws  had  been 
changed  and  those  in  force  at  the  time  of  his  death,  so  far  as 
they  relate  to  the  controversy,  were  as  follows : 

"  Section  1.  A  fund  which  shall  be  known  under  the  name 
of  'Widow  and  Orphan  Fund  of  District  No.  1, 1. 0.  B.  B.'  is 
hereby  created,  to  assist  widows  and  orphans  of  deceased 
brethren  of  this  district.  Each  and  every  member  of  a  lodge 
in  the  distriel  shall  contribute  equally  to  this  fund  and  shall  be 
entitled  to  its  benefits. 

"  §  2.  The  object  of  this  fund  shall  be  to  secure  the  sum 
of  $1,000,  after  the  death  of  a  member,  collected  by  uniform 
contributions  from  all  lodges,  and  this  amount  shall  be  paid, 
in  the  first  instance,  to  his  wife  or  children  as  herein  provided 
by  section  6 ;  or  secondly,  if  she  be  dead,  to  his  children,  or 
thirdly,  if  he  leaves  no  children,  to  his  father,  or  fourthly,  to 
his  mother.  No  other  person  shall  be  entitled  thereto,  unless 
a  brother  shall  have  so  designated  in  writing  to  his  lodge  as 
hereinafter  provided. 

"  §  3.  Every  lodge  is  in  duty  bound  to  keep  a  book,  in 
which  each  member  may,  and  every  unmarried  member  without 
parents,  or  widower  without  children  or  parents,  shall  declare 
to  whom  the  amount  designated  in  these  laws  shall  be  paid  after 
his  decease.  These  declarations  shall  bo  witnessed  by  a  brother 
of  the  lodge. 

"  In  this  manner  such  brother  shall  have  the  right  to  be- 
queath said  amount  to  any  person  or  persons  other  than  pro- 
vided in  section  2,  or  to  any  charitable  institutions  connected 
with  the  order.  Such  book  shall  be  kept  well  locked  and  with 
due  care  by  the  secretary  and  delivered  to  his  successor  in  office, 
he  taking  a  receipt  therefor. 

"  §  4.  Should  any  member  fail  or  neglect  to  make  such 
declaration,  as  provided  in  section  3  of  this  article,  the  legal 
amount  shall  be  collected  after  his  decease  and  placed  to  the 
widow  and  orphan  reserve  fund." 

David  L&oentrill  for  appellant.  Even  if  Isaac  Lowenstein 
was  not  privileged  to  make  a  declaration  in  the  form  and  to  the 
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effect  which  he  did  execute,  the  defendant,  by  accepting  it  and 
thereafter  continuing  to  receive  payments  from  him,  waived 
all  objections  to  the  declaration,  and  was  bound  to  submit  to 
its  terms,  and  to  pursue  its  direction  as  to  the  payment  of  the 
fund  to  "the  heirs."  {Erdman  v.  Mut.  Ins,  Co.,  44  Wis.  376 ; 
Rimoea  V.  Eq.  Aid  Union  [N.  D.  N.  T.],  13  Fed.  Eep.  840.) 
Isaac  Lotvenstein,  having  executed  a  will  by  which  he  made 
disposition  of  the  fund  in  the  event  of  the  nullity  of  the 
declaration,  did  all  that  should  or  could  have  been  done  to  re- 
serve the  endowment  to  a  person  of  his  selection.  {Supreme 
Council  V.  Priesty  46  Mich.  429 ;  Richmond  v.  Johnson,  10  N. 
W.  Rep.  596 ;  Expressmen! s  Aid  Society  v.  Fenn,  9  Mo.  App. 
412;  Masonic,  etc.,  v.  McAvley,  Am.  L.  Reg.  141.)  With 
reference  to  society  insurance,  courts  have  invariably  "  strained 
a  point "  to  avert  a  forfeiture.  {Supreme  Lodge  v.  Abbott,  82 
Ind.  1 ;  Georgia  Masonic  M.  L.  /.  Co.  v.  Gihson,  52  Ga.  640 ; 
Esccdsior  In.  A.  A.  v.  Riddle,  16  Cent.  L.  J.  407;  Illinois 
Masonic,  etc.,  v.  Baldwin,  86  IlL  402.) 

Adclph  L.  Sanger  for  respondent.  The  designation  or 
declaration  made  by  Isaac  Lowenstein  to  his  lodge  in  October, 
1873,  became  ineffectual  because  of  the  subsequent  death  of 
his  mother,  and  the  failure  of  the  deceased  to  comply  with 
defendant's  by-laws  by  not  designating  some  other  person 
as  his  beneficiary.  (By-laws,  art.  10  ;  Arthur  v.  Odd  Fellows^ 
Association,  29  Ohio  St.  557 ;  Ind.  Mut.  B.  Soc.  v.  Clendinen, 
44  Md.  429 ;  22  Am.  Rep.  52 ;  4  Kent's  Com.  327,  334 ;  DuvaU 
V.  Goodson,  22  Alb.  L.  J.  479 ;  E&ntucky  Masonic  Ins.  Co. 
V.  Miller*  s  AdrrCr,  13  Bush,  494 ;  Richmond  v.  Johnson,  28 
Minn.  447 ;  Durian  v.  Central  Verein,  7  Daly,  168.)  The 
will  of  Isaac  Lowenstein  was  not  in  any  way  a  compliance  with 
the  by-law  of  the  district.  {Duvall  v.  Goodson,  22  Alb.  L.  J. 
479.)  The  fund  provided  is  a  benefit  and  not  insurance. 
{Gundloch  V.  Germ.  Ins.  Co.,  4  Hun,  339,  341 ;  BaUou  v. 
Giles,  8  Wis.  273 ;  Durian  y.  Central  Verein,  7  Daly,  168 ; 
M.  M.  B.  Co.  V.  Clendinen',  UMd.  429 ;  22  Am.  Rep.  52 ; 
Arthur  v.  Odd  Fellowff  Ben.  Association,  29  Ohio  St.  557 ; 
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Oreeno  v.  Oreeno^  23  Hun,  478,  482 ;  Kmtxicky  M.  M.  Z.  I. 
Co,  y.  MiUer^  13  Bush,  489.)  When  the  deceased  signed  his 
declaration  in  the  lodge  book,  he  adopted  the  provisions  of  the 
law  governing  the  payment  of  this  benefit,  and  it  became 
binding  upon  him  as  a  contract  between  him  and  the  district 
{Oundlooh  V.  Oerniania  Association^  4  Hun,  341 ;  Gooch  v. 
Association  of  Aged  Females^  109  Mass.  668,  667 ;  McCdbe 
V.  Father  M.  8oc.,  24  Hun,  149,  152 ;  Ind.  Hut.  Soe.  v.  Oen. 
dinertj  44  Md.  432 ;  Zass&nsoheidt  v.  Fresco  Painters^  1  City 
Ct.  R.  8 ;  St.  Patrick's  B.  Soc.  v.  Mo  Yay,  92  Penn.  Bt.  510.) 

Finch,  J.  The  charter  and  by-laws  of  the  defendant  corpora- 
tion constituted  the  terms  of  an  executory  contract  to  which 
the  testator  assented  when  he  accepted  admission  into  the 
order.  The  testator  agreed  on  his  part  to  pay  certain  dues 
and  assessments  as  specified,  and  the  corporation  agreed  upon 
the  death  of  the  testator  to  pay  $1,000  to  his  wife,  if  living ; 
if  dead,  to  his  children ;  and  if  there  should  be  neither  wife  nor 
children,  then  to  "  such  person  or  persons  as  he  may  have  for- 
mally designated  to  his  lodge  prior  to  his  decease ; "  such  sum 
to  be  collected  for  that  purpose  by  assessments.  The  corpora- 
tion contracted  to  pay  to  no  one  else,  and  were  not  bound  to 
pay  at  all  except  ^^  to  the  person  or  persons  "  described  in  the 
agreement,  and  out  of  such  collected  assessments.  Lowenstein, 
the  plaintiff's  testator,  did  so  designate  to  his  lodge,  prior  to 
his  decease,  his  mother,  Kika  Lowenstein.  He  had  neither 
wife  nor  children,  and  so  was  at  liberty  to  select  and  name  the 
beneficiary.  The  designation  which  he  thus  made  describes 
the  payment  directed  as  f'  the  $1,000  my  heirs  are  to  receive" 
of  the  corporation.  This  language  was  purely  matter  of  descrip- 
tion, intended  to  identify  the  fund,  and  will  not  at  all  bear  the 
interpretation  sought  to  be  put  upon  it  of  a  designation  of  his 
"heirs"  as  the  recipients.  On  the  contrary,  the  paper  itself 
excluded  any  such  interpretation,  for  its  very  purpose  was  to 
name  and  designate  t^e  particular^recipient  irrespective  of  the 
question  whether  she  should  prove  to  be  one  of  his  heirs  or 
not.    If  his  mother  had  been  living  at  his  death  she  would 
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have  been  entitled  to  the  endowment,  because  specifically 
named,  and  not  bv  virtue  of  any  relationship  to  the  testator. 
The  mother  thus  named  had  no  interest  in  or  title  to  the  money 
to  be  paid  while  she  was  living.  The  testator  could  have  at 
any  time  gone  to  his  lodge  and  designated  upon  the  books 
some  other  recipient,  thus  revoking  his  previous  designation. 
The  mother  could  not  become  entitled  to  the  endowment  at 
all  unless  she  survived  the  testator,  and  her  designation 
remained  unrevoked.  Nor  did  the  testator  have  any  interest  in 
the  future  fund.  He  had  simply  a  power  of  appointment,  author^ 
ity  to  designate  the  ultimate  beneficiary,  and  that  power  and 
authority  died  with  him,  because  it  could  only  be  exercised  by 
him,  and  prior  to  his  decease.  If  he  did  not  so  exercise  it, 
nobody  surviving  or  representing  him  could,  and  u^wn  his  death 
he  could  have  nothing  which  would  descend,  or  upon  which  a 
will  could  operate.  His  contract  efiEected  that  result.  He 
agreed  that  the  endowment  to  be  collected  should  be  paid,  not 
to  his  next  of  kin,  not  to  the  legatee  named  in  his  will,  but  to 
the  person  designated  to  his  lodge,  or  in  default  of  such  person 
so  named,  then  to  nobody. 

But  the  mother,  Eika  Lowenstein,  died  before  the  testator. 
The  endowment  could  n6t  be  paid  to  her,  and  was  payable  to 
no  one  else.  Her  death  made  the  designation  inoperative,  and 
the  case  stood  exactly  as  if  no  designation  had  been  made.  It 
was  competent  for  the  testator  to  name  another  recipient. 
The  learned  counsel  for  the  appellant  argues  that  he  was  not 
obliged  to  do  so.  That  is  true,  and  is  not  in  the  least  doubt* 
ful,  but  the  consequence  of  a  failure  to  name  and  designate 
a  beneficiary  to  whom  payment  could  be  made  was  inevitably 
that  the  corporation  would  not  be  bound  to  pay  at  all,  and 
might  either  omit  to  collect  the  money,  or  put  it  when  collected 
into  its  treasury.  At  a  later  period  a  "reserve  fund"  was 
constituted  by  the  order  to  meet  such  omissions.  Just  tliat 
emergency  happened.  Lowenstein  never  designated  to  his 
lodge  anybody  living  at  his  death  to  whom  the  money  could  be 
or  was  payable.  But  he  made  a  will  and  assumed  to  dispose 
of  this  promise  of  payment  in  that  way.  But  the  promise  was 
SiOKELs  —  Vol.  XLIX.        74 
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not  to  pay  to  him,  and  became  no  promise  at  all  if  the  condi- 
tion which  alone  could  give  it  vitality  remained  unperformed. 
It  is  said,  however,  that  the  will  operated  as  a  new  designation. 
That  cannot  be  because  it  was  in  no  manner  brought  to  the 
notice  of  the  lodge.  Had  it  been,  in  his  lifetime,  it  would  have 
been  good  as  a  designation  although  not  yet  operative  as  a  will. 
**  Shall  formally  designate  to  his  lodge,''  is  the  agreement  he 
made,  and  that  is  not  fulfilled  by  a  designation  not  known  to 
the  lodge,  and  kept  a  secret  to  himself.  But  it  is  said  the  will 
was  presented  to  the  lodge,  and  so  they  had  notice.  That  also 
is  true,  but  it  was  after  his  death,  and  the  condition  of  pay- 
ment to  which  he  agreed  was  that  the  designation  should  be 
made  "  prior  to  his  decease." 

We  have  thus  far  reasoned  about  the  case  upon  the  charter 
and  by-laws  as  they  stood  when  the  decedent  entered  the  order ; 
that  is,  at  the  moment  when  he  made  his  contract ;  because  we 
understand  the  appellant  to  deny  that  the  agreement  could  be 
changed  by  subsequent  amendments.  But  if  the  later  rules 
apply  they  only  make  the  case  plainer.  The  by-laws  in 
force  between  1874:  and  1880  provided  that  the  designation 
should  be  made  in  the  "  lodge  book "  and  "  witnessed  by  a 
brother."  The  endowment  went  first  to  the  wife,  or  wife  and 
children  together,  second  to  the  children,  third  to  the  father 
and  fourth  to  the  mother,  and  no  other  person  could  be  enti- 
tled unless  properly  designated  to  the  lodge.  If  none  of  these 
persons  existed  and  no  such  designation  was  made  it  was  pro- 
vided that  the  money  should  be  paid  in  "  to  the  widow  and 
orphan  reserve  fund."  Our  attention  was  called  to  the  fact 
that  the  case  did  not  show  that  the  decedent  left  no  father. 
Granting  the  fact,  it  is  not  the  father  or  any  one  representing 
him  who  is  before  us,  and  if  he  survived  the  son,  the  money  is 
payable  to  him  or  his  representatives,  and  not  to  the  present 
.plaintiffs.  We  can  discover  no  ground  upon  which  they  are  en- 
titled to  succeed.  We  have  examined  all  the  authorities  cited 
on  both  sides.  Most  of  them  will  be  found  to  harmonize  with 
the  views  we  have  expressed.  {Md.  Mut  Ben.  aSxj.,  eic.  v.  Glen- 
dinen^  44  Md.  429 ;  22  Am.  Rep.  52 ;  Arthur  v.  Odd  Fellows^ 
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Ben.  Aaa'^Uj  29  Ohio  St  557 ;  Ken,  Masonic  Mid.  L.  Ina.  Co. 
V.  Miller^ 8  AdmWy  13  Bush,  489 ;  Hichmond  y*  Johnson^  28 
Minn.  447;  Duritm  v.  Central  Verein^  etc.,  7  Daly,  168; 
Greeno  v.  Oreeno^  23  Hun,  478.)  Those  seemingly  not  in 
harmony,  will  be  found  to  rest  upon  charter  provisions,  materi- 
ally and  substantially  different  from  those  before  us  {CaihoLio 
Mut  Ben.  Ass^n  v.  Priest^  46  Mich.  429  ;  E^cpressmen! 8  AH 
Soc.  V.  Lewisy  9  Mo.  App.  412),  or  to  relate  merely  to  ques- 
tions of  waiver  which  are  of  no  importance  to  the  present 
case.  {Erdmann  v.  Mut.  Ins,  Co.y  etc.,  44  Wis.  876 ;  jRoswell 
V.  Sq.  Aid  Union,  18  Fed.  Eep.  840.) 

The  claim  that  a  further  designation  after  the  death  of  his 
mother  was  excused  by  the  testator's  insanity  for  a  portion  of 
the  interval  preceding  his  death,  is  not  well  founded.  A  desig- 
nation was  the  condition  precedent  of  defendant's  liability. 
The  deatli  of  Lowenstein  without  fulfilling  it,  however  sudden 
or  unexpected,  in  no  manner  excused  its  prior  necessity,  nor 
could  his  insanity. 

The  judgment  shonld  be  affirmed  with  costs. 

All  concur. 

Judgment  afiSrmed. 


The  Pboplb,  ex  rel.  Edwakd  Nbwoomb,  as  Eeceiver,  etc., 
Eespondent,  v.  John  A.  McCall,  as  Superintendent,  etc, 
Appellant. 

The  provision  of  the  act  of  1888  "  in  relation  to  the  receivers  of  corpora- 
tions  "  (§  2,  chap.  878,  Laws  of  1883),  which  fixes  the  compensation  of 
such  receivers,  is  prospective  in  its  operation,  and  does  not  apply  to  re- 
ceivers who  had  been  appointed  and  had  entered  upon  the  discharge  of 
their  duties  before  the  passage  of  the  act. 

Accordingly  Tield,  that  a  receiver  of  a  life  insurance  company,  appointed 
under  the  act  of  1869  (Chap.  002,  Laws  of  1869),  and  who  entered  upon 
the  performance  of  his  duties  prior  to  1883,  was  entitled  to  have  his 
compensation  fixed  by  the  superintendent  of  the  insurance  department, 
as  provided  by  said  act  (§  18);  and  that  he  was  entitled  to  a  tjiandamuM 
to  compel  the  superintendent  to  so  fix  his  commissions. 

(Argued  January  29, 1884 ;  decided  February  6, 1884.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  tliird  judicial  department,  made  September  29, 
1883,  which  afiirmed  an  order  of  Special  Term,  commanding 
that  a  writ  of  peremptory  rmmda^nus  issue,  directed  to  John 
A.  McCall,  Jr.,  as  superintendent  of  the  insurance  depart- 
ment of  the  State  of  New  York,  requiring  him  to  fix  the  com- 
pensation of  Edward  Newcomb,  as  receiver  of  the  Atlantic 
Mutual  Life  Insurance  Company. 

The  facts  are  sufficiently  stated  in  the  opinion. 

D,  (yBrien^  attorney-general,  for  appellant.  A  statute 
ought  to  receive  such  construction  as  will  best  answer  the  in- 
tention of  the  makers.  The  title  of  an  act  of  the  legislature 
in  this  State  is  proper  to  be  considered  as  bearing  upon  the 
meaning  and  purpose  of  the  act.  {People^  ex  rd.  Cook^  v. 
Wood,  n  N.  Y.  371 ;  Ton^uU  v.  HaU,  4  id.  140 ;  People,  ^ 
rd.  V.  Supervisors,  70  id.  236 ;  People  v.  Supermeore,  43  id. 
132 ;  People,  ex  rel.  v.  Clute,  50  id.  457 ;  Assembly  Docu- 
ment, 1882,  No.  121,  p.  10  ;  Senate  Document,  1883,  No.  38.) 
The  act  of  1883  (Chap.  378)  may  apply,  without  objection,  to 
pending  cases,  and  to  all  cases  where  the  fees  had  not  become 
the  property  of  the  receiver  at  the  time  of  its  passage ;  such 
is  the  present  case.  {AUomey-Oeiierdl  v.  N,  A.,  89  N.  Y. 
103 ;  80  id.  95 ;  McClellan's  Surr.  Pr.  617,  618 ;  WhedwriglU 
V.  Whedwrighl,  2  Eedf.  501,  503;  Wheelvfright  v.  Rhoades, 
28  Hun,  69,  60 ;  Bank  v.  WUmighby,  1  Sandf .  S.  C.  169 ; 
Porter  v.  Cdbh,  25  Hun,  185  ;  Supervisors  v.  Briggs,  3  Deuio, 
173 ;  McMaster  v.  Vernon,  4  Duer,  626 ;  Bich  v.  Hitsson,  1 
id.  618,  619;  SaUery.  B.  R.  Co,,  86  N.  Y.  401;  Bank  v. 
Bank,  89  id.  412 ;  Morse  v.  Govld,  1  Kern.  282;  Connor  v. 
Mayor,  2  Sandf.  S.  C.  355 ;  5  N.  Y.  286;  PhUUpsw.  Maytrr, 
etc.,  4  Hilt.  183 ;  People  v.  Burroughs,  27  Barb.  89 ;  PeopU 
V.  Roper,  35  N.  Y.  629 ;  Butler  v.  Palmer,  1  Hill,  224 ; 
Cooley  on  Const.  Lim.  284;  In  re  Election  of  Trustees,  23 
Hun,  615;  Penniman's  Case,  103  U.  S.  714;  Morse  v.  Goold, 
11  N.  Y.  281.)  The  objection  that  the  act  of  1869  was  a 
special  act,  and  was  not  affected  by  the  passage  of  a  general 
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law,  is  not  tenable.    {Smith  v.  PeopUy  47  N.  Y.  830;  JUatter 
of  Trudeesy  28  Hnn,  616.) 

Jfathanisl  G.  Moak  for  respondent.  Under  the  general 
mles  of  construction,  the  act  of  1883  (Chap.  378)  should  not  be 
so  oonstraed  as  to  have  a  retrospective  effect.  {Matter  rf 
Security  Life,  18  Weekly  Dig.  164 ;  Bank  of  Niagara,  6  Paige, 
217 ;  Code,  §  3331 ;  Woodruff  v.  Imperial,  etc.,  90  N.  Y.  621 ; 
Kerrigan  v.  Foree,  68  id.  381,  384.)  This  receiver  having 
been  appointed  under  a  special  statute  as  to  a  particular  class  of 
insurance  companies,  in  which  his  fees  are  provided  for,  a 
general  statute  does  not  affect  him.  {MoKenna  v.  Edmond- 
atone,  91  N.  Y.  231 ;  In  re  Del.  <&  Hudson  C.  Co.,  69  id.  209; 
In  re  CommWs^  60  id.  497 ;  Feoiile  v.  Quig,  69  id.  83.) 

Easl,  J.  The  relator  was  appointed  receiver  of  the  Atlantic 
Mutual  Life  Insurance  Company,  in  July,  1877,  under  and  in 
pursuance  of  chapter  902  of  the  Laws  of  1869.  The  thirteenth 
section  of  that  act  provides  that  "  the  compensation  of  the  re- 
ceiver under  this  act  shall  be  fixed  by  the  superintendent  of 
the  insurance  department,  and  shall  not  exceed  the  sum  of  five 
per  cent  on  the  amount  of  the  assets  of  such  company,  as  shall 
come  into  his  possession."  On  the  11th  day  of  April,  1883, 
the  legislature  passed  an  act,  entitled  ^^  An  act  in  relation  to  re- 
ceivers of  corporations,"  the  second  section  of  which  provides 
as  follows :  "Every  receiver  shall  be  allowed  to  receive,  as  com- 
pensation for  his  services  as  such  receiver,  five  per  cent  for 
the  first  $100,000  actually  received  and  paid  out,  and  two  and 
one-half  per  cent  on  all  sums  received  and  paid  out  in  excess 
of  the  said  $100,000."  The  relator  claims  that  he  is  entitled 
to  have  his  compensation  as  receiver  fixed  by  the  superintend- 
ent under  the  first  act  mentioned ;  and  the  superintendent 
claims  that  the  section  cited  from  the  last  act  controls,  and  that 
his  compensation  is  to  be  determined  under  that  act. 

Wo  are  of  opinion  that  the  last  act,  so  far  as  it  fixes  the  com- 
pensation of  receivers,  is  prospective  in  its  operation,  and  that 
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it  was  not  intended  to  apply  to  receivers  who  had  been  ap- 
pointed and  had  entered  upon  the  discharge  of  their  duties  be- 
fore its  date.  It  is  a  general  rule,  often  reiterated  and  laid 
down  in  reported  decisions,  that  laws  should  be  so  construed 
as  to  be  prospective  and  not  retrospective  in  their  operations, 
unless  they  are  specially  made  applicable  to  past  transactions, 
and  to  such  as  are  still  pending. 

Receivers  are  supposed  to  earn  the  compensation  provided 
for  them  by  law,  and  their  commissions  are  for  services  rendered, 
and  it  is  not  to  be  presumed,  in  the  absence  of  a  clear  intention 
expressed  in  the  statute,  that  the  legislature  meant  to  interfere 
with  compensation  that  had  already  been  earned.  All  the  pro- 
visions of  the  law  of  1883  are  prospective.  The  first  and  third 
sections  flanking  section  2  expressly  relate  to  receivers  there- 
after to  be  appointed.  All  the* other  sections  of  the  statute 
subsequent  to  the  third  apply  to  future  proceedings  for  conduct- 
ing and  winding  up  the  affairs  of  the  insolvent  corporations 
named.  To  apply  the  new  rule  so  as  to  regulate  the  compen- 
sation  of  receivers  for  services  already  rendered  might  work 
injustice ;  and  while  the  legislative  intention  is  not  free  from 
doubt,  we  are  less  unwilling  to  hold  that  the  new  rule  is  pros- 
pective in  its  operation  because  no  injustice  whatever  can  be 
done  by  such  a  construction,  as  it  leaves  the  compensation  of 
such  receivers  to  be  determined  by  the  superintendent  of  the 
insurance  department,  who  is  supposed  to  be  familiar  with  the 
services  rendered,  and  entirely  competent  to  determine  the 
compensation  to  be  allowed. 

For  these  reasons,  without  further  elaboration,  we  are  satis- 
fied that  the  compensation  of  the  receiver  in  this  case  should 
be  fixed  under  the  statute  of  1869. 

The  order  should  be  afiirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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John  J.  BEsasN,  as  Treasurer,  Appellant,  v.  John  E.  Powell,      ,^ 

Kespondent.  hse  i^ 

The  prorision  of  the  State  Constitation  (Art.  10,  §  8),  declaring  that  where 
the  duration  of  an  office  is  not  provided  bj  the  Conatitution  or  declared 
bj  law  **  such  office  shall  be  held  daring  the  pleasure  of  the  authority 
making  the  appointment/'  applies  only  when  the  power  is  continuous. 

Where  appointments  had  been  made  under  the  act  of  1878  (Chap.  805, 
Laws  of  1878),  making  provision  for  a  police  commission  in  the  town  of 
New  Lots,  which  provides  for  the  appointment  of  three  oommissiouers 
within  thirty  days  after  the  passage  of  the  act  by  certain  town  officers 
specified,  among  others  *'  the  justices  of  the  peace  *  *  *  now  in 
office  having  the  shortest  term  to  serve/'  and  that. in  case  of  a  vacancy 
in  said  office  the  successor  shall  be  appointed  by  the  supervisor  of  the 
town,  held  that  the  power  of  original  appointment  was  conferred  only 
npon  those  who  at  the  time  specified  held  the  offices  named,  not  upon 
those  who  might  thereafter  be  incumbents ;  also  that  the  power  embraced 
bat  a  single  act  and  was  exhausted  with  its  performance;  and  that  those 
holding  the  offices  named  had  no  authority  to  remove  the  persons  so 
appointed. 

(Argued  Jannary  29,  1884;  decided  Febraary  5,  1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  September  10, 
1883,  which  affirmed  a  motion  on  the  part  of  the  relator,  John 
J.  Bergen,  as  treasurer  of  the  police  board  of  the  town  of  New 
Lots,  denying  a  motion  for  an  order  compelling  defendant  to 
deliver  up  to  the  relator  the  books  and  papers  belonging  to  the 
office  of  said  treasurer.     (Reported  below,  30  Hun,  438.) 

The  material  facts  are  stated  in  the  opinion. 

A.  Stmts,  Jr.j  for  appellant.  The  same  offices  (not  the  in 
dividuals)  that  appointed  constitute  the  power  to  remove. 
{PeopUj  ex  rel.  Lyndes,  v.  Comptroller^  eto,y  20  Wend.  595.) 
Where  the  tenure  of  an  office  is  not  fixed  by  the  Constitution 
or  statute,  and  no  provision  for  nmioval  exists  in  either,  then 
the  appointees  hold  at  the  will  of  the  appointing  power.  {State 
V.  B'dofPvblie  Lands,  7  Neb.  42  ;  People  v.  BiU,  7  CaL 
97 ;  Keenen  v.  Perry,  24  Tex.  258 ;   Williams  v.  Boughuey  6 
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Cald.  [Tenn.]  486.)  A  vacancy  exists  when  an  office  is  without 
an  incumbent,  no  person  entitled  to  exercise  its  powers.  {Siats 
V.  JBreckeTy  56  Mo.  17 ;  State  y.  Irwin,  5  Nev.  11.) 

Wm,  J.  Oaynor  for  respondent.  The  act  of  1878  (Chap.  305) 
conferred  on  the  supervisor,  excise  commissioner  and  jostioes 
only  a  temporary  authority,  a  power  for  a  particular  occasion. 
(Constn.,  art.  10,  §  3  ;  People,  ex  rd.  v.  Woodruff,  82  N.  Y. 
355,  361-363.) 

Danfobth,  J.  By  the  act  of  May  22, 1878  (Sess.  Laws  of 
1878,  chap.  305),  provision  was  made  for  a  police  commission 
in  the  town  of  New  Lots,  Kings  county,  consisting  of  three 
persons,  to  be  appointed  within  thirty  days  after  the  passage 
of  the  act,  by  the  supervisor,  the  president  of  the  excise  com- 
mission, and,  as  the  act  reads,  ^'  the  justices  of  the  peace  of 
said  town,"  in  office  at  the  time  of  the  passage  of  the  act, 
"  having  the  shortest  term  to  serve,  or  a  majority  of  them,  and 
in  case  of  a  vacancy  in  said  office  of  police  commissioner  or 
commissioners,  occurring  by  reason  of  death  or  otherwise,  it  is 
enacted  that  the  successor  or  successors  of  such  commissioner 
or  commissioners  should  be  appointed  by  the  supervisor  of  said 
town."  The  board  is  directed  to  select  annually  from  any  of 
its  members,  a  treasurer.  Under  this  act  Messrs.  Suter,  Powell 
and  Wyckoff  were  made  commissioners,  and  by  them  Powell 
was  appointed  treasurer.  They  were  in  office  up  to,  and  on 
the  17th  of  February,  1883,  when,  as  the  relator  claims,  Suter 
and  Powell  were  removed  from  office  by  the  supervisor  of  the 
town  and  the  justice  of  the  peace  then  in  office,  having  the 
shortest  term  to  serve,  and  Mr.  Kiendl  and  the  relator  Bergen 
appointed  in  their  places.  These  two  persons  selected  tho  re. 
lator  as  treasurer,  and  ho  demanded  of  Powell  the  books  and 
papers  belonging  to  that  office.  He  was  denied,  and,  there- 
fore, instituted  this  proceeding  to  compel  their  delivery. 

The  persons  assuming  to  exercise  the  power  of  removal  did 
not  possess  it.  It  is  not  given  to  them  by  the  statute.  So 
much  is  conceded  by  the  relator.    His  contention  is  that  it 
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comes  under  the  operation  of  section  3,  article  10  of  the  Con- 
stitution, which  in  cases  not  there  provided  for,  or  declared  by 
law,  limits  the  duration  of  office  '^  to  the  pleasure  of  the  au- 
thority making  the  appointment."  But  this  applies  only  where 
the  authority  is  continuous.  The  power  delegated  by  the  act 
before  us  was  to  be  exercised  within  thirty  days  after  its  pas- 
sage, and  in  part  by  a  justice  of  the  peace  then  in  office. 
As  to  duration  of  authority  and  the  agent  entrusted  with  it, 
these  are  words  of  limitation  and  can  apply  only  to  the  person 
who  at  the  time  specified  answered  that  description,  and  not  to 
one  who  at  some  future  time  might  be  an  incumbent  of  the 
office  of  justice  of  the  peace.  Moreover,  a  single  object  was 
in  view,  and  its  accomplishment  entrusted  to  them  —  the  selec- 
tion of  persons  who  should  constitute  the  board  created  by 
the  statute.  It  seems  apparent,  therefore,  that  the  authority 
embraced  a  single  act  only,  and  was  exhausted  with  its  per- 
formance. Nor  was  any  thing  more  needed.  The  statute  (§2) 
secured  the  permanence  of  the  board  so  created,  by  imposing 
on  the  supervisor  alone  the  duty  of  filling  by  appointment  any 
vacancy  in  the  office  of  commissioner,  however  caused,  and  if 
the  construction  asked  for  by  the  relator  should  be  adopted  it 
would  follow  that  the  members  of  the  board  originally  ap- 
pointed, could  be  removed  by  persons  filling  for  the  time  be- 
ing the  offices  of  supervisor,  president  of  the  excise  commission 
and  justice  of  the  peace,  but  all  subsequent  appointees  by  the 
supervisor  alone.  The  different  members  of  the  board  would, 
therefore,  hold  office  at  the  will  of  divers  parties,  a  con- 
dition of  things  not  likely  to  produce  harmony  in  the  adminis* 
tration  of  its  duties,  and  not  to  be  encouraged  in  the  absence 
of  legislative  language  making  such  result  necessaiy.  As 
there  was  no  vacancy,  the  appointment  of  the  relator  and 
Kiendl  to  the  office  of  commissioner,  was  invalid,  and  the  re- 
spondent properly  retained  possession  of  the  books  and  papers 
in  question. 

ThjB  order  appealed  from  should  therefore  be  affirmed. 

All  concur. 

Order  affirmed 
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Agnes  G.  Humphbet,  Respondent,  v.  Mart  E.  Hates  et  al., 

Appellants. 

Ab  the  act  of  1879  (Chap.  542,  Laws  of  1879)»  amending  the  proviaiona  of 
the  Code  of  Civil  Prooedare  (§  549)  in  reference  to  arreat,  bj  aathorizing 
an  arrest  in  an  action  on  contract  where  fraud  is  alleged  in  the  com- 
plaint, and  declaring  that  where  such  an  allegation  ia  made,  plaintiff  caa- 
not  recover  without  proving  fraud,  hj  ita  terma  (g  2),  doea  not  apply  to 
actions  theretofore  commenced,  it  ia  not  essential  in  audi  an  action 
where  the  defendant  has  been  arreated  on  affidavita  charging  fraud,  to 
amend  the  complaint  bj  inserting  therein  allegations  of  fraud,  nor  ia  it 
necessary  to  prove  the  fraud  on  the  trial. 

In  an  action  upon  a  guaranty  of  payment  in  an  aaaignmeut  of  a  bond  and 
mortgage  for  $1,250  it  appeared  that  at  the  time  of  the  aaaignmant  there 
was  another  mortgage  upon  the  premises,  bearing  the  same  date  and  re- 
corded  at  the  same  time  as  the  assigned  mortgage.  The  holder  of  the  other 
mortgage  obtained  a  decree  of  foreclosure  thereon,  which  plaintiff  pur- 
chased for  the  sum  of  $669.65 ;  the  mortgaged  premiaea  were  sold  under 
the  decree  to  plaintiff  for  $100.  The  defendanta  were  not  partiea  to  the 
f  orecloaure  and  it  did  not  appear  that  they  had  any  knowledge  of  the  fore- 
cloaure  or  the  sale.  The  value  of  the  premises  at  the  date  of  the  aasignment 
was  $3,000,  and  at  the  time  of  sale  $1,500.  EM,  that  as  the  acta  of  plaint- 
iff  were  injurioua  to  the  rights  of  the  guarantors  they  were  thereby  dis- 
charged, either  wholly  or  to  the  extent  to  which  the  security  waa 
impaired,  t.  «.,  the  proportionate  part  of  the  value  of  the  mortgaged 
premises  at  the  time  of  sale,  applicable  upon  the  guaranteed  mortgage. 

It  seems  that  the  assignee  in  such  a  case  is  not  bound  to  exercise  diligence, 
and  until  required  by  the  guarantor  to  enforce  his  bond  and  mortgage, de- 
lay in  so  doing,  and  a  consequent  impairment  of  the  security,  ia  no  defense. 
He  ia  not  at  liberty,  however,  to  do  any  affirmative  act  impairing  the 
security ;  the  guarantor  on  payment  is  entitled  to  enforce  the  mortgage 
for  his  own  indemnity,  and  any  act  of  the  assignee  which  operates  to 
deprive  him  of  that  indemnity  discharges  him. 

The  assignment  also  contained  a  covenant  that  the  assigned  mortgage  waa 
the  firat  lien  upon  the  mortgaged  premises.  Held^  that  proof  of  knowl- 
edge  on  the  part  of  the  assignors  of  the  existence  of  the  other  mortgage 
was  not  sufficient  to  sustain  a  finding  of  fraud. 

After  trial  of  the  action  and  the  dedsion  of  the  court,  but  before  judgment, 
an  order  of  arrest  waa  issued  and  served ;  it  waa  granted  on  affidavita 
establishing  fraud  prima  facie.  Held,  that  the  order  waa  in  time  ;  and 
that  although  the  avermenta  in  said  affidavits  were  denied  by  defendant's 
opposing  affidavits,  the  queationa  of  fact  were  for  the  court  below  to  paaa 
upon,  and  ita  determination  waa  not  reviewable  here. 

<Submitted  December  11,  1883  ;  decided  February  8,  1884.) 
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Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  the  third 
Monday  of  September,  1881,  which  aflSrmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial, 
without  a  jury.  Also,  appeals  from  two  orders  of  said  General 
Term,  made  at  the  same  term,  which  denied  motions  on  the 
part  of  defendants  to  vacate  an  order  of  arrest  herein. 

This  action  was  commenced  in  1878,  upon  a  guaranty  of 
payment  contained  in  an  assignment  of  a  bond  and  mortgage. 

The  action  was  tried  in  October,  1880 ;  the  court  rendered 
a  decision  in  February,  1881 ;  after  this,  but  before  judgment 
was  eti tared  thereon,  an  order  of  arrest  was  granted  against 
defendant  Edwin  L.  Hayes,  and  he  was  arrested  thereunder 
and  admitted  to  bail. 

The  further  material  facts  appear  in  the  opinion. 

Nelson  Cross  for  appellants.  If  fraud  could  be  predicated 
npon  the  covenant  in  the  assignment  to  plaintiff,  the  fraud 
must  be  proved ;  it  could  not  be  presumed-  (  Wakeman  v. 
Dalley^  51  N .  T.  31 ;  Ma/rsh  v.  FaJJcer,  40  id.  565 ;  Grcms 
V.  Waite,  59  id.  158 ;  Still  v.  LitOe,  63  id.  427.)  As  this 
mortgage  was  dated  and  recorded  at  the  samfe  time  as  the  other, 
the  defendants,  even  if  they  had  known  of  the  fact  that  the 
other  remained  unpaid  or  unsatisfied,  may  have  honestly  sup- 
posed that  it  was  first  as  it  was  not  secondary  to  any  other. 
{OberUmder  v.  Casper,  45  N.  T.  175  ;  Still  v.  LitUe,  63  id. 
427  ;  Wakeman  v.  DaUey,  51  id.  27.)  An  amendment  chang- 
ing an  action  from  contract  to  tort  will  not  be  allowed.  {De- 
graio  v.  Elmore,  50  N.  Y.  1,  4,  5 ;  Rosa  v.  Mather,  51  id. 
108 ;  Barnes  v.  Quigley,  59  id.  265 ;  Walter  v.  Ben7iett,  16 
id.  250;  Joslyn  v.  Joshjn,  9  Hun,  388;  Wait's  Tr.,  f§  721, 
722,  723 ;  SmaU  v.  Smith,  1  Denio,  583 ;  Story  v.  Brennen, 
15  N.  Y.  526 ;  Algur  v.  Boston,  54  id.  360 ;  Oale  v.  Wells, 
12  Barb.  84.)  The  same  circumstances  which  in  equity  would 
discharge  a  surety,  may  be  pleaded  as  a  defense  in  an  action  on 
a  contract  in  a  court  of  law.  {Lailly  v.  Elmore,  2  Paige,  497 ; 
Boys  N V.  McDonoibghy  39  How.  889 ;  Boyd  v.  Finnegan,  3 
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Daly,  222.)  Gross  negligence  in  securing  the  debt  may  relieve 
the  surety.  {Duval  v.  Trash,  12  Mass.  154 ;  Goring  v.  Ed- 
mondsj  6  Bing.  94 ;  McKecknie  v.  Wardy  68  N.  Y.  541.)  Any 
act  of  the  principal  interfering  with  the  right  of  subrogation 
will  release  the  surety.  {Boyd  v.  McDonoughj  39  How.  389 ; 
Hayes  v.  Ward^  4  Johns.  Ch.  130  ;  Gary  v.  Leonard,  56  N. 
Y.  494 ;  BiUington  v.  Wagner,  33  id.  31 ;  Boyd  v.  Finnegan, 
3  Daly,  222  ;  L&wis  v.  Palfoer,  28  N.  Y.  2ri.)  Amendments, 
when  properly  made,  do  not  admit  of  altering  the  issue  be- 
tween the  parties,  they  cannot  change  fraud  into  contract  and 
vice  versa.  {Barnes  v.  Quigley,  59  N.  Y.  265 ;  Lane  v. 
BeaneSj  19  Barb.  51.)  An  amendment  alleging  tort  is  not 
allowed,  because  it  would  subject  defendant  to  execution 
against  the  person.  {CusAinan  v.  Jewell,  7  Hun,  526.)  Where 
a  defendant  has  been  guilty  of  fraud  in  contracting  or  in- 
curring a  liability,  it  must  be  so  alleged  in  the  complaint, 
and  if  not  so  alleged  an  order  of  arrest  must  be  vacated.  {Sect 
V.  levy,  20  Hun,  53;  Code  of  Civ.  Proc.,  §§  549,  550,  580.) 
An  order  of  arrest  cannot  be  granted  after  final  judgment. 
(Code  of  1870,  §  245  ;  Bank  v.  HtUchMss,  5  How.  Pr.  480.) 

Tunis  G.  Bergen  for  respondent.  The  court  never  pre- 
sumes any  thing  against  a  judgment,  but  if  compelled  by  imper- 
fections in  the  statement  of  facts  to  resort  to  presumptions,  will 
adopt  such  only  as  will  sustain  the  judgment.  {Carman  v. 
Pultz,  21  N.  Y.  547 ;  Sohoonmaker  v.  Spencer,  54  id.  366 ; 
Willis  v.  Wea/oer,  58  id.  681.)  Even  if  the  court  had  not 
allowed  the  amendments,  the  right  to  amend  exists  and  can  be 
done  even  after  judgment,  and  the  court  never  reverses  a  judg- 
ment, although  the  amendment  has  not  been  made,  when  it 
conforms  to  the  proofs.  {Bennett  v.  Judson,  21  N.  Y.  240; 
Lownshury  v.  Purdy,  18  id.  515  ;  Tisdale  v.  Morgan,  7  Hun, 
583.)  As  the  contract  here  made  by  the  wife  related  to  her 
separate  estate,  her  liability  is  complete.  (  White  v.  Mo  Nett, 
33  N.  Y.  874 ;  Cashman  v.  Henry,  75  id.  113  \  M.B.dk  M. 
Co.  v.  Thompson,  58  id.  80,  83.)  As  to  the  defendant,  Maiy 
E.  Hayes,  since  the  consideration  of  $1,100  moved  directlj  be- 
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tween  her  and  the  plaintiff,  the  guaranty  of  payment  consti- 
tutes an  original  covenant  under  seal,  and  is  not  a  technical 
guaranty  in  law.  The  same  rules  therefore  apply  which  pre- 
vail with  reference  to  the  consideration  of  any  other  original 
contract.  {Leonard  v.  Vredenburghj  8  Johns.  39 ;  24  Wend. 
456;  1  BouvierDict.  402,403,  404,444,  563;  4  Cow.  432; 
2  Denio,  45.)  In  a  guaranty  of  payment  the  guarantor  under- 
takes unconditionally  that  the  debtor  will  pay,  and  the  creditor, 
upon  default,  may  proceed  directly  against  the  guarantor  with- 
out taking  any  steps  to  collect  of  the  principal  debtor.  {Mo- 
Murray  v.  NoyeSj  72  N.  Y.  525.)  The  declaration  that  the 
mortgage  sold  to  the  plaintiff  was  the  first  lien  was,  although 
false  and  fraudulent,  such  a  representation  and  covenant  as 
would  remove  from  the  plaintiff  every  obligation  to  investi- 
gate whether  there  was  another  mortgage  or  not.  {Mead 
V.  Bunuy  32  N.  Y.  275 ;  Bigelow  on  Fraud,  67,  68,  69, 
305  ;  Brown  v.  Tuttle,  66  Barb.  175  ;  BenneU  v.  Judson^  21  N. 
Y.  248.)  The  amendment  alleging  fraud  does  not  change  the 
nature  of  the  action  from  one  ex  contractu  to  one  in  tort.  The 
action  is  not  thereby  made  ex  delicto,  {Ledwichr.  McKirm,^ 
53  N.  Y.  307 ;  Newstatt  v.  AdainSy  6  Duer,  43 ;  Sfnith  v. 
Mackiuj  4  Lans.  41 ;  WooUey  v.  Trustees,  2  Keyes,  605.)  The 
defense  of  the  statute  of  limitations  is  worthless.  (Code,  §  381 ; 
Peters  v.  Delaplaine^  49  N.  Y.  371 ;  Bominer  v.  Am.  L.  Co.y 
44  N.  Y.  Sup.  Ct.  454.)  The  appellants  having  availed  them- 
selves of  the  privilege  given  by  the  order  denying  the  first 
motion  to  vacate  by  making  a  new  motion  cannot  appeal  from 
that  order.  (1  Bliss  Ann.  Code,  907,  note  c,  e.;  Bobbins  v. 
FerriSy  5  Hun,  286.)  Where  affidavits  of  arrest  state  positively 
matters  not  denied,  etc.,  courts  of  review  take  them  as  stated^ 
{Pearson  v.  Freeman^  77  N.  Y.  589 ;  Barrett  v.  Setting^  5 
Weekly  Dig.  190 ;  Meyer  v.  Belden^  8  id.  344.)  At  the 
time  this  action  was  begun  the  original  complaint  was  a 
proper  one  to  sustain  an  order  of  arrest.  {Nat.  Bowery  B^h 
V.  Duryee,  74  N.  Y.  491 ;  Laws  of  1879,  chap.  542,  §  2,  p.  619  ; 
Ilecht  V.  Levyy  9  Weekly  Dig.  313.)  Applications  to  set  aside 
a  judgment  for  matters  in  pais  dehors  the  record  are  addressed 
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to  the  discretion  of  the  court  of  original  jurisdiction.  (  Wil^ 
Itama  v.  Montgomery^  60  N.  Y.  648.)  Where  a  fact  may  be 
clearly  inferred  from  allegations  sustaining  an  order  of  arrest, 
such  fact  may  be  regarded  as  averred.  {Meyer  v.  JSelden^  8 
Weekly  Dig.  344 ;  Mead  v.  Bunn^  82  N.  Y.  275 ;  Bigelow  on 
Fraud,  67,  68,  69,  305,  470 ;  Brown  v.  TutOe,  66  Barb.  175 ; 
Bennett  v.  Jvdaon^  21  N.  Y.  241 ;  Cunningham  v.  J^reebonij 
3  Paige,  557 ;  Dyk^rs  v.  Woodwctrd^  7  How.  314 ;  Churchill 
V.  Bmnett^  8  id.  311 ;  Note  in  Kerr  on  Fraud,  389,  385, 
384;  WaU  v.  Grove^  2  S.  &  L.  502.)  The  time  for  charging 
in  execution  is  to  be  computed  from  the  date  of  actual  entry  of 
judgment,  not  from  the  time  when  it  might  have  been  entered. 
{Mott  V.  Union  B%  38  N.  Y.  19 ;  Hathaway  v.  II(ywea,  54  id. 
97 ;  Lippinan  v.  Fetersim,  9  Abb.  209  ;  18  How.  279 ;  Standr 
acher  v.  Fregemer,  52  id.  76 ;  30  N.  Y.  581.)  Where  a  fact 
may  be  clearly  averred  from  allegations  sustaining  an  order  of 
arrest,  such  fact  may  be  regarded  as  averred.  {Bennett  v,  Jud- 
8ony  21  N.  Y.  240 ;  Loumbury  v.  Furdy^  18  id.  515 ;  Meyer 
V.  Belden^  8  Weekly  Dig.  344.)  An  allegation  of  fraud  in 
action  on  contract  does  not  change  the  nature  of  the  action,  and 
the  action  is  not  thereby  made  ex  delicto.  {Ledwidk  v.  McKim^ 
53  N.  Y.  307;  5  Duer,  43;  2  Keyes,  605.) 

Eapallo,  J.  It  was  not  necessary  for, the  purpose  of  sus- 
taining either  the  judgment  or  the  order  of  arrest,  that  it  should 
have  been  averred  in  the  complaint  or  proved  upon  the  trial 
that  the  defendants  had  been  guilty  of  fraud  in  contracting  the 
liability  sued  upon.  The  requirements  of  subdivision  4  of  sec- 
tion 549  of  the  Code  of  Civil  Procedure  were  introduced,  by 
amendment,  by  chapter  542  of  the  Laws  of  1879,  and  section  2 
of  that  act  expressly  provides  that  the  amendments  to  sections 
549  and  550  shall  not  apply  to  actions  theretofore  conamenced. 

This  action  was  commenced  prior  to  the  adoption  ot  those 
amendments.  It  is  immaterial,  therefore,  that  the  complaint 
was  not  duly  amended  so  as  to  contain  proper  allegations  show- 
ing fraud,  or  that  the  facts  admitted  on  the  trial  and  stated  in 
the  findings  were  insufficient  to  establish  fraud. 
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We  think,  however,  that  the  judgment  was  erroneous  in  an- 
other respect.  The  action  was  brought  upon  a  guaranty  by 
both  defendants  of  paymenjt  of  a  bond  and  mortgage  on  real 
estate  m  New  Jersey  for  $1,250  belonging  to  the  defendant 
Mary  E.  Hayes,  wife  of  defendant  E.  L.  Hayes,  and  assigned 
by  both  defendants  to  the  plaintiff,  in  consideration  of  $1,100, 
paid  in  February,  1872,  to  the  defendant  Mary  E.  Hayes. 
The  court  rendered  judgment  on  said  guaranty  in  favor  of  the 
plaihtifE  against  the  defendants  April  4, 1881,  for  the  whole  of 
said  sum  of  $1,100,  with  interest  to  that  date,  from  February 
1,  1872,  amounting  in  all  to  $1,786.75,  besides  costs.  The 
mortgage  had  never  been  foreclosed,  but  the  following  facts 
were  set  up  in  defense  and  7ound  by  the  court. 

The  mortgaged  premises  were,  at  the  time  of  the  assign- 
ment •  of  the  mortgage  to  the  plaintiflE,  subject  to  another 
mortgage  for  a  smaller  amount,  bearing  the  same  date  and  re- 
corded at  the  same  time  as  the  mortgage  in  question  in  this  ac- 
tion, and  consequently  being  a  concurrent  lien  upon  the  mort- 
gaged premises.  This  smaller  mortgage  had  formerly  been 
held  by  the  defendant  Mary  E.  Hayes  and  had  been  assigned 
by  her  to  Charles  R.  Abbott  In  April,  1876,  Abbott  obtained 
a  decree  of  foreclosure  of  that  smaller  mortgage,  and  in  August, 
1876,  the  plaintiff  purchased  that  decree  for  the  sum  of 
$669.65,  and  afterward,  on  the  16th  of  August,  1876,  the 
mortgaged  premises  were  sold  under  that  decree,  to  the  plaint- 
iff, for  $100,  and  she  received  the  sheriff's  deed  therefor.  It  is 
further  found  that  the  value  of  the  mortgaged  premises,  at  the 
date  of  the  assignment  and  guaranty  in  suit,  was  at  least  $3,000, 
and  so  continued  until  the  years  1876  or  1877,  and  that  their 
value  at  the  time  of  the  trial  was  $1,500. 

Neither  of  the  defendants  was  a  party  to  the  foreclosure  of 
Abbott,  and  it  is  found  as  a  fact  that  it  does  not  appear  that 
either  of  them  had  any  knowledge  of  such  foreclosure  thereof, 
or  of  the  sale. 

The  defendants  set  up  in  their  answer  in  this  action  that 
with  ordinary  diligence  the  plaintiff  could  have  collected  the 
bond  and  mortgage  guaranteed  by  them.    That  when  it  be- 
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came  due  and  for  a  long  time  thereafter  it  was  amply  secared, 
but  that  through  plaintifTa  neglect  the  Becnritj  had  been  greatly 
impaired. 

This  defense  was  not  sustainable,  it  not  appearing  that  the 
plaintiff  had  been  called  npon  to  enforce  the  lien  of  the  mort- 
gage. The  guaranty  being  of  payment  and  not  of  collection, 
she  was  not  bound  to  take  proceedings  to  foreclose  unless  re- 
quired so  to  do  by  the  guarantors. 

But,  nevertheless,  she  was  not  at  liberty  to  do  any  affirma- 
tive act  which  should  impair  the  security  and  deprive  the  guar- 
antors of  any  benefit  which  they  might  derive  therefrom  on 
payment  of  their  guaranty.  On  making  such  payment  they 
were  entitled  to  enforce  the  mortgage  for  their  own  indemnity, 
and  any  act  of  the  plaintiff  which  operated  to  deprive  them  of 
that  indemnity  discharged  them.  If  the  plaintiff  extended  the 
time  of  payment,  or  released  the  premises  from  the  lien  of  the 
mortgage,  or  did  any  similar  act  injurious  to  the  rights  of  the 
guarantors,  she  thereby  discharged  them,  either  wholly  or  to 
the  extent  to  which  the  security  was  impaired. 

We  think  that  her  acts,  as  shown  by  the  findings,  were  of  that 
character.  The  two  mortgages  having  been  made  at  the  same 
time,  and  simultaneously  recorded,  were  concurrent  liens  upon 
the  mortgaged  premises,  and  on  a  sale  thereof  the  proceeds 
were  distributable  pro  rata  on  both  mortgages.  Such,  also,  is 
the  law  of  the  State  of  New  Jersey,  as  appears  from  the  de- 
cree of  foreclosure  rendered  by  the  Court  of  Chancery,  and 
which  appears  in  the  case,  under  which  the  plaintiff  boo^t 
in  the  property,  and  which  directed  the  proceeds  of  sale 
to  be  thus  apportioned.  Neither  of  the  mortgages  was  en- 
titled to  the  whole  proceeds,  if  the  premises  brought  enough  to 
pay  but  one  of  them,  nor  to  be  paid  in  full  unless  the  proceeds 
were  sufficient  to  pay  both.  If  the  plaintiff  had  not  bought 
the  Abbott  mortgage  and  decree  and  he  had  proceeded  to  a 
sale  and  the  premises  had  brought  only  a  sum  equal  to  the 
amount  due  him  on  his  mortgage,  that  sum  should  have  been 
apportioned  and  the  greater  part  of  it  would  have  gone  to  re- 
duce the  plaintiff^s  mortgage.   If  she  had  consented  that  Abbott 
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take  the  whole  proceeds,  that  consoDt  would  have  prejudiced 
the  defendants  and  could  have  been  set  up  by  them  as  a  de- 
fense. She  was  not  at  liberty  to  waive  any  right  they  would 
have  had  in  the  proceeds  had  they  taken  up  the  mortgage 
guaranteed.  {Lewis  v.  PaHmer^  28  N.  Y.  271 ;  Cory  v.  Leon- 
ardj  66  id.  494.)  But  by  purchasing  the  decree  in  the  Abbott 
case,  and  herself  causing  the  property  to  be  sold,  and  bidding 
it  in  for  a  nominal  amount,  in  a  proceeding  to  which  the  de- 
fendants were  not  partidd  and  of  which,  as  the  trial  judge  finds, 
it  does  not  appear  that  they  had  any  notice,  leaving  nothing  to 
be  credited  on  the  guaranteed  mortgage,  she  did  a  still  more 
decided  act  to  the  prejudice  of  the  defendants  than  if  she  had 
merely  sufEered  Abbott  to  take  the  whole  proceeds.  She  ab- 
solutely extinguished  the  guaranteed  mortgage.  She  was  un- 
der no  obligation  to  purchase  the  Abbott  decree.  It  was  not 
necessary  for  her  protection,  not  being  a  prior  but  a  concurrent 
lien.  She  would  have  had  the  same  rights  in  the  proceeds  of 
sale  if  the  sale  had  been  made  by  him,  as  if  made  by  herself, 
and  by  her  purchase  from  him  she  acquired  no  greater  rights 
than  he  would  have  had  if  he  had  continued  to  hold  the  decree. 
The  mortgaged  premises  were  certainly  worth  something.  Her 
payment  to  him  of  the  full  amount  of  the  decree  shows  that  it 
must  have  been  assumed  that  they  would  bring  enough  to  pay 
both  mortgages,  for  he  was  entitled  only  to  2Lpro  rcUa  share. 
It  is  admitted  and  found,  that  the  premises  were  worth  at 
least  $3,000  up  to  the  year  1876  of  1877,  when  the  railroad 
depot  was  removed.  That  date  does  not  appear,  nor  does  the 
case  show  whether  it  was  before  or  after  the  sale,  which  took 
place  August  16,  1876.  But  supposing  it  was  before,  the  sub- 
sequent value  is  conceded  to  be  $1,500.  By  the  course  the 
plaintiff  took  she  obtained  the  whole  property  under  the  Abbott 
•  decree,  discharged  of  the  guaranteed  mortgage,  and  now  r^ 
covers  of  the  defendants  the  whole  amount  of  the  guaranty  in 
addition,  when  in  fact  at  least  two-thirds  of  the  value  of  the 
mortgaged  premises,  whatever  it  may  have  been,  was  applicable 
on  the  guaranteed  mortgage.  Such  a  dealing,  as  against  sure' 
ties,  is  grossly  inequitable  and  cannot  be  sustained. 
SioKELs  —  Vol.  XLIX.  76 
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The  court  below  pnts  the  case  on  the  ground  that  the  assign- 
ment of  the  Abbott  decree  to  the  plaintiff  and  her  bidding  in 
the  property  no  more  operated  to  discharge  the  guarantors  than 
if  she  had  foreclosed  her  own  mortgage  and  thns  exhausted  her 
security.  We  think  there  is  a  great  difference.  She  virtually 
appropriated  the  whole  property  to  the  reimbursement  of  what 
she  had  paid  for  the  Abbott  decree,  when  if  Abbott  had  him- 
self sold  he  would  doubtless  have  bid  it  up  to  an  amount  suffi- 
cient to  pay  his  own  claim  or  so  much  thereof  as  the  premises 
would  pay,  and  the  proceeds  would  have  been  apportioned  be- 
tween the  two  mortgages.  It  certainly  cannot  be  supposed 
that  he  would  have  let  the  premises  go  for  the  $100,  which 
was  the  sum  bid  by  the  plaintiff.  But  she  placed  herself  in  a 
position  which  enabled  her  to  buy  in  at  that  price  and  atill 
incur  no  loss,  even  if  the  premises  were  insufficient  to  pay  both 
mortgages,  provided  she  could  retain  her  entire  claim  against 
the  guarantors  of  the  larger  mortgage,  and  she  did  this,  appar- 
ently, without  the  knowledge  of  the  guarantors.  A  party  hold- 
ing a  guaranty  is  not  at  liberty  thus  to  speculate  upon  the 
guarantors.  If  the  plaintiff  had  foreclosed  her  mortgage  the 
guarantors  were  entitled  to  notice  of  the  sale  and  could  have 
protected  themselves  to  the  extent  of  the  value  of  the  property. 
If  a  party  holding  a  guaranty  of  payment  of  a  mortgage  should 
without  notice  to  his  guarantors  secretly  foreclose  and  sell  the 
mortgaged  premises  and  buy  them  in  for  a  sum  greatly  below 
their  value,  it  cannot  be  pretended  that  he  could  retain  the 
property  thus  purchased,  and  recover  the  full  amount  guar- 
anteed. 

I  have  considered  the  case  upon  the  original  complaint,  which 
is  founded  solely  upon  the  breach  of  the  contract  of  guaranty. 
The  question  of  fraud  is  before  us  on  the  appeal  from  the 
order  denying  the  motion  to  vacate  the  order  of  arrest  granted 
against  the  defendant  Edwin  L.  Hayes,  but  I  do  not  think  that 
it  arises  on  the  appeal  from  the  judgment.  In  the  first  place, 
as  the  case  stood  when  the  action  was  brought,  the  allegation 
of  fraud  could  not  properly  have  been  made  in  the  complaint, 
which  is  upon  contract,  nor  could  it  have  been  proved  upon 
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the  trial  or  adjadicated  upon,  for,  as  before  stated,  tlieamend- 
ment  of  1879  which  authorizes  that  course  does  not  apply  to 
this  action.  An  amendment  of  the  complaint  charging  fraud 
could  not  have  been  regularly  made  upon  the  trial,  for  its  effect 
would  have  beeu,  either  to  change  the  cause  of  action  from 
contract  to  tort,  or  to  produce  a  misjoinder  of  causes  of  action. 
But  assuming  that  such  an  amendment  was  made,  or  is  to  be 
considered  as  made,  the  further  difficulty  remains  that  no  facts 
were  shown  upon  the  trial  sufficient  to  sustain  a  finding  of 
.  fraud.  All  that  appeared  on  the  trial  was  that  the  assignment 
containing  the  guaranty  sued  upon  also  contained  a  covenant 
that  the  assigned  mortgage  was  the  first  lien  upon  the  mort- 
gaged premises.  This  assignment  is  dated  February  1, 1872, 
and  the  admission  of  facts,  which  appear  to  constitute  all  the 
evidence  introduced  upon  the  trial,  contains  a  statement  that 
prior  to  the  time  of  the  execution  of  the  assignment  the  defend- 
ant Mary  £.  Hayes  was  the  owner  of  another  mortgage  on 
the  same  premises  for  a  smaller  amount,  bearing  the  same  date 
and  the  san^  date  of  record  as  the  assigned  mortgage,  which 
smaller  mortgage  was  assigned  on  the  8th  of  January,  1872, 
to  Charles  B.  Abbott.  This  is  all.  And  the  finding  is,  that 
the  clause  in  the  assignment  covenanting  that  the  assigned 
mortgage  waa  the  first  lien  upon  the  premises,  was  false  and 
fraudulent,  and  on  this  finding  the  conclusion  of  law  is  based 
that  the  defendants  were  guilty  of  fraud  in  contracting  their 
indebtedness  to  the  plaintiff.  If  this  conclusion  is  sound  then 
every  breach  of  covenant  of  title  or  against  incumbrances  will 
sustain  an  action  for  fraud,  if  the  covenantor  knew  of  any  in- 
cumbrance or  defect  in  his  title,  without  showing  that  he  made  , 
any  representation,  or  that  there  was  any  intent  to  defraud,  or 
that  the  covenantee  was  ignorant  of  the  facts,  or  relied  upon  the 
representation.  It  needs  no  argument  to  prove  that  the  facts 
stated  are  insufficient  to  sustain  the  conclusion,  and  there  is  a 
still  further  defect  in  that  there  is  absolutely  nothing  in  the 
evidence  on  the  trial  to  show  that  the  defendant  Edwin  L. 
Hayes  knew  of  the  mortgage  held  by  Abbott  or  that  the  plaint- 
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iflF  was  ignorant  of  it.  It  cannot  be  contended,  therefore,  that 
the  judgment  can  be  sustained  on  the  ground  of  fraud. 

We  are  of  opinion  that  the  acts  of  the  plaintiff,  m  purchas- 
ing the  Abbott  decree,  selling  the  premises  thereunder  and 
purchasing  them  for  a  nominal  sum  at  the  sale  controlled  by 
heraelf,  and  apparently  without  notice  to  the  defendants,  were 
prejudicial  to  them  and  in  fraud  of  their  rights  to  have  a  pro 
rata  proportion  of  the  proceeds  of  the  mortgaged  premises,  at 
a  fair  sale  thereof,  applied  on  the  mortgage  they  had  guaran- 
teed, and  that  such  acts  discharged  them  from  their  guaranty 
and  from  liability,  in  any  form  of  action,  to  the  extent  at  least 
of  the  proportionate  part  of  the  value  of  the  mortgaged  prem- 
ises at  the  time  of  the  sale,  applicable  on  the  guaranteed  mort- 
gage, and  that  on  this  ground  the  judgment  should  be  reversed. 
The  plaintiff  extinguished  the  lien  of  the  guaranteed  mortgage 
as  effectually  as  if  she  had  taken  a  voluntary  conveyance  of  the 
mortgaged  premises,  in  which  case  the  guarantors  would  have 
been  discharged  to  the  extent  of  the  value  of  the  premises. 
{Loomer  v.  WhedwrigJU^  3  Sandf.  Ch.  135.)  • 

On  the  appeal  from  the  order  denying  the  motion  to  vacate 
the  order  of  arrest,  a  different  state  of  facts  is  presented.  The 
affidavits  on  the  part  of  the  plaintiff  state  that  the  defendant 
Edwin  L.  Hayes,  represented  to  the  plaintiff  that  the  assigned 
mortgage  was  the  first  lien  upon  the  premises.  That  she  re- 
lied upon  this  representation  and  was  induced  thereby  to  part 
with  her  money  and  take  the  assignment.  That  he  knew  of 
the  Abbott  mortgage  and  had  previously  represented  to  Abbott 
that  it  was  the  first  lien,  and  that  his  representation  to  tlie 
plaintiff  was  made  with  intent  to  defraud  her,  she  being  igno- 
rant of  the  actual  facts.  The  affidavits  are  full  and  establish 
prima  facie  a  case  for  an  order  of  arrest,  for  fraud  extrinsic 
the  cause  of  action.  The  allegations  are  denied  by  affidavits 
on  the  part  of  the  defendants,  but  the  questions  of  fact  thus 
presented,  it  was  in  the  province  of  the  court  below  to  pass 
upon.  The  order  of  arrest  was  not  applied  for  until  after  the 
trial  and  the  decision  of  the  court,  but  it  was  made  and  served 
before  final  judgment  and  therefore  in  time. 
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The  judgment  should  be  reversed  and  a  new  trial  ordei*ed, 
costs  to  abide  the  event. 

The  appeals  from  the  ordei^  denying  the  motions  to  vacate  the 
order  of  arrest  should  be  dismissed  with  costs  against  the  ap- 
pellant Edwin  L.  Hayes. 

All  concur  except  Ruqeb,  Oh.  J.,  and  Earl  and  Danfoeth, 
JJ.,  who  dissent. 

Judgment  reversed. 

Appeals  from  orders  dismissed. 


In  the  Matter  of  the  Distribution  of  the  Surplus  Money  aris- 
ing upon  the  Sale  of  the  Real  Estate  of  Johk  0.  Zahbt, 
deceased. 

The  will  of  Z.,  after  dlrectlDg  payment  of  debts,  funeral  expenses,  etc., 
gave  to  his  wife  daring  her  life  *'  the  rents,  income,  interest,  use  and  oc- 
cupanqr "  of  ail  his  estate,  real  and  personal,  upon  condition  that  she 
keep  the  buildings  and  personal  property  insured,  pay  all  taxes  and  as- 
sessments, and  keep  said  estate  in  good  repair.  Hdd.  that  the  provision 
was  inconsistent  with  the  assertion  of  a  dower  right,  and  so  must  be 
construed  as  in  lieu  of  dower;  and,  the  widow  having  accepted  the 
provision  so  made,  that  she  could  not  thereafter  claim  dower. 

L&wU  V.  SmUh  (9  N.  Y.  502),  distinguished. 

A  widow  who,  by  the  will  of  her  deceased  husband,  has  a  life  estate  in 
lands  of  which  he  died  seized,  in  case  of  sale  upon  foreclosure  of  a 
mortgage  thereon  leaving  a  surplus,  is  not  entitled,  as  of  right,  to  a  gross 
sum  for  the  value  of  her  life  estate  in  the  surplus  to  be  estimated  pur- 
suant to  rule  71  of  the  General  Rules  of  Practice. 

Except  in  the  case  of  dower  which  Is  provided  for  by  the  Code  of  Civil  Pro- 
cedure  (Subd.  8, '%  2708),  whether  the  widow  shall  have  a  gross  sum  in 
lieu  of  a  life  estate  rests  in  the  discretion  of  the  court. 

Said  rule  simply  provides  for  the  manner  of  estimating  the  gross  sum 
when  it  is  allowed. 


94    005 
113    836 
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(Argued  January  16, 1884 ;  decided  Febraa^  8,  1884.) 


Appeal  from  judgment  of  the  General  Term  of  the  Supremo 
Oourt)  in  the  second  judicial  department,  entered  upon  an 
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order  made  September  11, 1883^  whioh  afiirmed  s  decree  of  the 
surrogate  of  the  county  of  Kings. 

The  nature  of  the  decree  and  the  material  facts  are  stated 
in  the  opinion. 

Geo.  W.  Boderick  for  appellant.  The  claim  of  dower  is  to 
be  favored,  and  the  presumption  is  that  a  provision  in  a  will, 
not  expressed  to  be  in  lien  of  dower,  was  intended  as  a  bounty 
in  addition.  {Sanford  v.  Jackacy^  10  Paige,  266 ;  BuU  v. 
Church,  2  Denio,  430 ;  5  Hill,  206 ;  Lewis  v.  Smith,  9  N.  Y. 
502 ;  Fuller  v.  Tates,  8  Paige,  325 ;  Leonard  v.  Steele,  2  Barb. 
20 ;  Addt  v.  Addt,  2  Johns.  Ch.  448 ;  Wood  v.  Wood,  5 
Paige,  596 ;  StiUivcm  v.  Mara,  43  Barb.  523 ;  Birmingham 
V.  Kirwin,  2  S.  &  L.  452  ;  Webb  v.  Evans,  1  Bin.  565 ;  Mc- 
CuUough  V.  Allen,  3  Yates,  10.)  This  presumption  can  only 
be  overcome  where  it  appears  from  the  will  itself  tliat  it  was 
clearly  the  intention  of  the  testator  that  the  widow  should 
elect  between  the  provisions  in  the  will  and  her  dower,  and 
such  intention  must  be  manifested  by  the  provisions  of  the 
will,  being  so  repugnant  to  the  claim  of  dower  that  they  can- 
not stand  together.  {Birmitigham  v.  Kirwin,  2  S.  &  L.  452 ; 
Lewis  V.  Smithy  9  N.  Y.  502 ;  1  Roper  on  Husband  and  Wife, 
582.)  •  It  is  not  sufficient  to  exclude  the  claim  of  dower  that 
the  testator,  if  he  had  contemplated  the  subject  of  dower, 
would  probably  have  inserted  a  provision  in  his  will  declaring 
the  disposition  in  favor  of  the  widow  to  be  in  lieu  of  dower ; 
the  court  must  be  satisfied,  from  the  will  itself,  that  he  con- 
templated the  subject  of  dower  and  intended  to  exclude  such 
claim.  (Dawson  v.  BeU,  1  Kern.  761 ;  Yates  v.  FxiLler^  8 
Paige,  330.)  The  doctrine  of  election  is  the  same  in  all  cases. 
The  principle  upon  which  it  is  founded  is  the  same,  whether 
applied  in  the  case  of  a  widow  or  of  a  devisee.  {Sandford  v. 
Jackson,  10  Paige,  270 ;  Leonard  v.  Steele,  4  Barb.  20.)  The 
use  of  the  following  language  by  the  testator  in  his  will,  viz., 
"  all  my  real  and  personal  estate  that  I  may  be  entitled  at  the 
time  of  my  decease,"  should  be  construed  in  reference  to  real 
estate,  as  meaning  all  the  interest  in  real  estate  of  which  he 
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waa  podfiessed  and  of  which  he  had  the  power  of  traDsferringy 
and  this  did  not  include  the  right  of  dower  of  his  wife.  {Sar- 
rUon  V.  Rarri^on^  1  Keen,  768 ;  Dawson  v.  BeU^  id.  761 ; 
EUi%  V.  LemU^  3  Hare,  810;  Ohureh  v.  Bvll^  2  Denio,  432; 
iiandford  v.  Jackson,  10  Paige,  266 ;  Lewis  v.  Luther^  9  N. 
Y.  502,  511.)  The  fact  that  the  devise  is  conditioqal  does  not 
change  this  mle  of  construction.  (JSandford  v.  Jackson^  10 
Paige,  266 ;  Bull  v.  Churohj  2  Denio,  432 ;  Dawson  v.  BeU^ 
1  Keen,  761 ;  Harrison  v.  Harrison^  id.  765  ;  Wehh  v.  Eva/nSj 
1  Bin.  565.)  The  appellant  is  entitled  to  have  the  value  of 
her  life  estate  estimated  pursuant  to  rule  71  of  the  General 
Eules  of  Practice,  and  the  gross  sum  paid  to  her.  {Poff  v.  .Ki'ti- 
neyy  1  Bradf .  1 ;  Code  of  Civil  Procedure,  §§  2,  17.) 

H.  C.  Place  for  respondent.  The  aflirmative  acts  of  the 
petitioners  constitute  an  acceptance  of  the  provisions  of  the 
will  in  lieu  of  dower.  {Lewis  v.  SmaUy  9  N.  Y.  502-513 ; 
Bodge  v.  Bodge^  31  Barb.  413;  Sullivan  v.  Mara^  43  id. 
253;  Sawage  v.  Bomham^  7  N.  Y.  561-575;  Tobias  v. 
Ketchum^  32  id.  319;  Vernon  v.  V&mon^  53  id.  362; 
Gkamberlavn  v.  Chamberlain^  44  id.  441 ;  2  Banks'  Kev. 
Stat.  [6th  ed.]  1122.) 

Earl,  J.  This  is  an  appeal  taken  by  Eliza  Zahrt,  the 
widow  of  John  C.  Zahrt,  deceased,  from  a  decree  of  the  Surro- 
gate's Court  of  Kings  county,  made  upon  the  distribution  of 
surplus  moneys,  amounting  to  upwards  of  $3,000,  arising  from 
a  sale  of  certain  real  estate  owned  by  the  deceased  at  the  time  of 
his  death,  upon  the  foreclosure  of  a  mortgage  thereon.  On 
the  hearing  before  the  surrogate,  the  appellant  claimed  dower 
in  one-third  of  the  surplus  money,  and  asked  to  have  the  gross 
sum  representing  the  value  thereof,  computed  pursuant  to  sec- 
tion 2793  of  the  Code  of  Civil  Procedure,  paid  to  her ;  and 
she  also  claimed  to  have  a  life  estate  in  the  remaining  two- 
thirds  of  such  surplus  money,  after  the  payment  of  certain 
creditors  of  the  estate,  as  devisee  in  the  will  of  the  deceased, 
and  asked  to  have  the  gross  sum  representing  the  value 
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of  such  life  estate  estimated  pnrsaant  to  rule  71  of  the  General 
Bales  of  Practice,  The  surrogate  held  that  the  provision  in  her 
husband's  will  in  her  favor  was  in  lieu  of  dower,  and  that  she 
was  put  to  her  election,  and  that,  having  accepted  the  benefit 
of  the  provision,  she  relinquished  her  claim  of  dower.  He 
further  held  that  he  had  no  power  to  estimate  the  value  of  the 
life  estate  in  the  surplus  money,  and  directed  that  after  the 
payment  of  certain  debts  of  the  deceased,  the  balance  be 
paid  to  the  county  treasurer  of  Kings  county,  to  be  invested 
by  him  in  the  securities  specified  in  section  2796  of  the  Code ; 
that  the  income  arising  therefrom  be  paid  to  her  during  her 
life,  and  that  upon  her  death  the  principal  sum  be  paid  to  the 
respondents,  the  children  of  the  deceased. 

The  will,  after  directing  the  payment  of  debts,  funeral  and 
testamentary  expenses,  contains  the  following  provision :  "  I 
give,  devise  and  bequeath  to  my  wife,  Eliza  Zahrt,  the  rents, 
income,  interest,  use  and  occupancy  of  all  my  real  and  personal 
estate  that  I  may  die  seized  and  possessed  of,  or  to  which 
I  may  be  entitled  at  the  time  of  my  decease,  upon  the  express 
condition,  however,  that  she,  my  said  wife,  shall  insure  the 
buildings  and  personal  property  belonging  to  my  said  estate, 
and  keep  the  same  insured,  and  pay  all  taxes,  water-taxes,  and 
assessments  that  from  time  to  time  shall  become  a  lien  on  my 
said  estate,  and  keep  said  estate  in  good  repair,  to  have  and  to 
hold  the  same  to  her,  my  said  wife,  for  and  during  the  term  of 
her  natural  life ;  after  the  decease  of  her,  my  said  wife,  I  give, 
devise  and  bequeath  all  my  said  real  and  personal  estate  to  my 
children,  to-wit :  John  Zahrt,  Annie  Zahrt,  Frank  Zahrt,  Dora 
Zahrt,  and  to  such  child  or  children  as  shall  hereafter  be  bom 
to  me  by  my  said  wife,  share  and  share  alike,  to  have  and  to 
hold  the  same  to  them,  my  said  children,  their  heirs  and 
assigns  forever." 

The  important  question  to  be  determined  in  this  case 
is  whether  the  provision  fnade  for  the  appellant  in  the  will  of 
her  husband  was  in  lieu  of  dower  so  as  to  put  her  to  her  election 
whether  she  would  accept  such  provision,  or  claim  her  dower. 

We  are  of  opinion  that  the  provision  must  be  held  to  have 
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been  in  lien  of  dower.  Where  there  is  no  direct  expression  of 
intention  that  the  provision  contained  in  a  will  shall  be  in  lieu 
of  dower,  the  question  always  is  whether  the  will  contains  any 
provision  inconsistent  with  the  assertion  of  a  right  to  demand 
a  third  of  the  land  to  be  set  out  by  metes  and  bounds  for 
dower.  (1  Roper  on  Husband  and  Wife,  582 ;  Lewis  v.  Smithy 
9  N.  Y.  502.)  In  this  case  it  was  clearly  the  intention  of  the 
testator  that  his  wife  should  take  all  her  interest  in  the  real 
estate  under  tbe  will,  and  upon  the  terms  and  conditions  men- 
tioned in  the  will ;  and,  if  she  could  at  the  same  time  claim 
dower  in  the  real  estate,  it  would  certainly  defeat  the  intention 
of  the  testator.  He  gives  her  the  use  and  occupancy  of  all  his 
real  and  personal  estate  upon  express  conditions,  one  of  which 
is  that  she  shall  insure  all  the  buildings.  That  was  a  condition 
which,  if  she  failed  to  perform,  would  enable  the  children  of 
the  testator  to  claim  a  forfeiture.  If  she  could  have  a  third  of 
the  real  estate  set  off  for  dower,  and  it  so  happened  that  all  the 
buildings,  or  any  of  them  were  upon  that  third,  tliose  build- 
ings she  would  not  be  bound,  as  widow,  to  insure,  and  they 
would  be  taken  entirely  out  of  the  terms  and  conditions  of  the 
will.  By  another  condition,  his  whole  estate  was  made  liable 
to  pay  the  taxes  and  assessments  from  time  to  time  imposed 
upon  the  real  estate ;  and  that  condition  would  also  be  defeated 
as  to  so  much  of  the  real  estate  as  might  te  set  off  .to  her  for 
her  dower.  It  was  also  made  a  condition  that  she  should  keep 
the  whole  estate  in  good  repair,  and  if  she  failed  to  keep  that 
condition,  she  would  forfeit  the  estate.  Thus  all  these  condi- 
tions would  be  defeated  as  to  so  much  of  the  estate  as  should 
be  set  off  to  her  for  dower.  Hence  this  is  a  case  where  the 
intention  of  the  testator  cannot  be  fully  carried  out  if  the 
widow  could  claim  her  dower  as  well  as  the  provision  made  by 
the  will  in  her  favor,  and  the  disposition  made  by  the  will  is  so 
repugnant  to  the  claim  of  dower  that  they  cannot  stand 
together. 

It  is  undoubtedly  true,  as  decided  in  the  case  of  Lewis  v. 
Smith  {8upra\  that  a  simple  devise  of  all  the  testator's  real  estate 
SiCKELS— Vol.  XLIX.        77 
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to  his  wife  during  life,  would  not  be  inconsistent  with  her  claim 
of  dower,  and  would  not  put  her  to  an  election.  But  here  there 
is  more ;  the  devise  to  the  widow  for  life  is  upon  conditions 
which  cannot  have  full  force  and  eSect  unless  dower  is 
excluded.  The  terms  of  the  will  clearly  indicate  the  purpose 
of  the  testator  to  require  his  wife  to  take  under  the  will  the 
entire  interest  which  she  was  to  have  in  his  real  estate. 

The  facts  of  the  case  show  that  the  widow  did  make  her 
election  ;  that  is,  she  entered  upon  the  real  estate  and  possessed 
it,  and  enjoyed  it,  as  given  to  her  by  the  will  for  more  than 
one  year  after  the  decease  of  her  husband.  •(!  R.  S.  742.) 
The  surrogate,  therefore,  was  right  in  holding  that  the  widow 
was  not  entitled  to  dower  in  the  surplus  money  as  claimed  by 
her. 

He  was  also  right  in  holding  that  she  was  not  entitled  to  the 
gross  sum  for  the  value  of  her  life  estate  in  the  surplus  to  be 
estimated  pursuant  to  rule  71  of  the  General  Rules  of  Practice. 
Under  that  rule,  except  in  the  case  of  dower  under  sub-division 
8  of  section  2793  of  the  Code,  a  widow  is  not  absolutely 
entitled  to  a  gross  sum  in  lieu  of  her  annuity.  The  rule  simply 
provides  how  the  gross  sum  shall  be  estimated ;  and  whether 
she  shall  have  it,  except  in  the  case  of  dower,  rests  in  the 
sound  discretion  of  the  court  in  view  of  all  the  circumstances. 
In  many  cases,  to  give  an  annuitant  under  a  will  a  gross  sum, 
would  defeat  the  intention  of  the  testator,  as  it  would  in  this 
case,  and  in  such  cases  it  should  be  refused.  Hence  it  was 
properly  refused  here. 

The  judgment  of  the  General  Term  should  be  afltaied  with 
costs  against  the  appellant. 

All  concur. 

Judgment  affirmed. 
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Susan  E.  Murray  et  al.,  Executors,  etc.,  Respondents,  v.  Phebe      1^|J  |^ 
Marshall,  Appellant,  w  ei'l 

135    2141 

04.  fill 
Altlioagli  where  an  ^bUgocjuid  mortga^r^lls^andconveyfl  the  mortgaged         zJ     -« 

pr*»TT|iflAa  gnhjAct.  fp  the  mortg-age^  but  with  no  covenant  on  the  part  of 


the  grantee  to^^v^no  technical  reliUion  of  principal  and  jBorgty  arinea        qIq^    gij-g 
between^  them,  yet  as  .the  la^  iS-^k®  primary  fund  for  the  payment  of     -  g^         g-- 
the  debt,  in  reapect  thereto  and  to  the  extent  of  its  valae  the  grantee         yg  AD*173 
stands  in  the  relation  of  a  principal  debtor,  and  the  grantor  has  an  equity  " 

similar  to  that  of  a  surety.     

Where,  therefore,  in  such  case  the  holder  of  the  bond  and  mortprage  by  a 
valid  agreement  with  the  grantee,  and  without  the  assent  or  knowledge 
of  the  grantor,  extends  the  tfme  of  payment  of  the  "mortgage,  tothe  extenT 
of  the'vSTiie'Q?  %Uq  land  at  the  time  of  the  agreement,  the  latter  is  dis- 
charged  from  liability  upon  his  bond,  to  that  extent  the  creditor  practi- 
cally takes  the  land  as  hiasole  security  and  assnmea  tljft  T\nk  nt  on\^M^t\^^ 

th|^^.  ftmmint  out  of  it. 

In  an  action  upon  a  bond  the  defense  was  that  a  mortyngft  tyn«  frW^n  aa 
security  for  ijts  payment  |  that  defendajtt  conveyed  the  mortgaged  prem- 
ises  subject  to  the  payment  of  themortga^e.  and  was  aiscnarged  by  aA 
agreemftt)^  maAp,^  -yyithnnt  hia  Maftpt  nr  knnw]f!dge^  between  tJie  plamiltt  ^       ^-~ 

and  the  grantee,  whereby jn  consideration  of  the  payment  by  the  latter     

of  $500  oj  the  principaLand  the  interest  unpaid^  the  former  extended  the 
time  of  payment  of  the  residue.  The  trial  court  found  the  facts  as  alleged 
in  the  answer,  and  directed  a  dismissal  of  the  complaint ;  there  was  no 
finding  or  request  to  find  as  to  the  value  of  the  land  at  the  time  of  the 
extension,  and~bn  appeal  to  tluflJgQurt  the  evidence  was  not  returned. 
Jleld,  it  was  a  ftiir  inference  from  the  facte  found,  that  the  value  of  the 
land  equaled  the  amount  of  the  mortgage  debt;  and  that  it  might  prop-" 
erly  be  assumed  in  support  of  the  judgment. 

Pen  field  v.  Goodrich  (10  Hun,  41),  overruled  in  part. 

(Argued  January  16.  1884 ;  decided  E^ebruary  8,  .1884.) 

Appeal  fi'om  order  of  the  General  Term  of  tlie  Snpreme 
Court  in  the  second  judicial  department,  made  December  12, 
18S2,  which  reversed  a  judgment  in  favor  of  defendant,  entered 
upon  a  decision  of  the  court  on  trial  without  a  jury. 

This  action  was  upon  a  bond  executed  by  defendant  to  plaint- 
iffs' testator.  The  answer  averred,  and  the  court  found  in 
substance,  that  at  the  time  the  bond  was  executed,  a  mortgage 
was  also  executed  by  defendant  to  secure  the  payment  thereof; 
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Morgan^  10  id.  188  ;  Thayer  v.  Mardy,  78  id.  308.)  Where, 
as  ia  this  case,  the  creditor  is  not  privy  to  the  transaction  out 
of  which  the  riglit  of  siihrogation  arose,  notice  must  be  brought 
home  to  him  of  the  existence  of  such  right  before  the  effect 
claimed  by  the  defendant  for  the  extension  in  question  can  be 
insisted  upon.  ^  {Cheeseborough  v.  MiUard^  1  Johns.  Ch.  409; 
In  (jails  V.  Morgan^  10  N.  Y.  178;  Barnes  v.  MoU^  64  id. 
402 ;  Calvo  v.  I)avies^  73  id.  21.) 

Finch,  J.  The  trial  court  held,  that  the  extension  by  plaint- 
iffs' testator  of  the  time  of  payment  of  defendant's  bond  and 
mortgage,  by  a  valid  agreement  with  her  grantee,  who  had  taken 
a  deed  subject  to  the  mortgage  but  without  assuming  its  pay- 
ment, operated  to  discharge  the  defepdaut  wholly  from  liability. 
-This  conclusion  rested  upon  the  rule  applicable  to  principal 
and  surety,  which  forbids  the  former  to  change  the  essential 
terms  of  the  contract  without  the  consent  of  the  latter,  except 
at  the  peril  of  the  surety's  complete  discharge.  In  most  of 
these  cases  the  courts  have  refused  to  enter  upon  the  inquiry 
whether  the  surety  was  damaged  or  not  by  the  change,  and  the 
justijScation  of  such  refusal  ordinarily  lies  in  the  fact  that  the 
surety  is  bound  only  by  the  contract  which  he  made,  and  not 
by  the  new  and  substituted  one  which  alone  can  be  legally  en- 
forced. {Bxicker  v.  Rapp^  67  N.  Y.  473.)  But  the  present 
is  not  a  case  of  principal  and  surety  in  the  strict  and  technical 
definition  of  such  relation;  and  upon  that  fact,  the  General 
Term  founded  a  different  view  of  the  rights  of  the  parties,  and 
reversed  the  decision  of  the  Special  Term  on  appeal.  Conced- 
ing that,  by  the  conveyance  subject  to  the  mortgage,  the  land 
rbecame  the  primary  fund  for  the  i)aymentof  the  mortage  debt, 
and  that  the  grantor  in  defense  of  his  liability  on  the  bond  had 
the  right  to  pay  the  mortgage  debt  and  be  subrogated  to  the 
remedies  of  the  creditor,  and  so  could  enforce  payment  out  of 
the  land  to  the  extent  of  its  value  (Johnson  v.  Zink^  61  N.  Y. 
336 ;  Flower  v.  Lance^  59  id.  603),  the  General  Term  nev- 
ertheless held,  affirming  the  authority  of  Penfield  v.  Goodrich 
(10  Ilun,  41),  that  the  mortgagor  and  grantor  was  all  the  time 
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the  principal  debtor,  and  the  grantee  only  became  such  when 
he  covenanted  to  pay  the  mortgage  debt  and  assmned  it  as  a 
personal  liability.  AYe  do  not  approve  of  this  conclusion,  or 
the  result  to  which  it  leads,  and  deem  it  our  duty  to  affirm  the 
decision  of  the  Special  Term,  although  not  approving  the 
doctrine  upon  which  it  rests,  except  with  some  necessary  quali- 
fication. 

While,  as  we  have  said,  no  strict  and  technical  relation  of 
principal  and  surety  arose  between  the  mortgagor  and  his  gran- 
tee from  the  conveyance  subject  to  the  mortgage,  an  equity  did 
arise  which  could  not  be  taken  from  the  mortgagor  without  his 
consent,  and  which  bears  a  very  close  resemblance  to  the  equit- 
able right  of  a  surety,  the  terms  of  whose  contract  have  been 
modified.  We  cannot  accurately  denominate  the  grantee  a 
principal  debtor,  since  he  owes  no  debt,  and  is  not  personally 
a  debtor  at  all,  and  yet,  since  the  land  is  the  primary  fund  for 
the  payment  of  the  debt,  and  so  his  property  stands  specifically 
liable  to  the  extent  of  its  value  in  exoneration  of  the  bond,  it 
IS  not  inaccurate  to  say  that  as  grantee,  and  in  respect  to  the 
land,  and  to  the  extent  of  its  value,  he  stands  in  the  relation  of 
a  principal  debtor,  and  to  the  same  extent  the  grantor  has  the 
equities  of  a  surety.  This  follows  inevitably  from  the  right  of 
subiogatiou  which  inheres  in  the  original  contract  of  sale  and 
conveyance.  It  is  a  definite  and  recognized  right,  which,  in 
the  absence  of  an  express  agi'eement,  will  be  founded  upon  one 
implied.  \Oans  v.  Thieme,  93  N.  Y.  232.)  When  the  mort- 
gagor in  this  case  sold  expressly  subject  to  the  mortgage,  re- 
maining  liable  upon  his  bond,  he  had  a  right  as  against  his 
grantee  to  requuc  that  the  land  should  first  be  exhausted  in  the 
payment  of  the  debt.  Piesumably  the  amount  of  the  mortgage 
was  deducted  from  the  pui chase-price,  or  at  least  the  transfer 
was  made  and  accepted  m  view  of  the  mortgage  lien.  Seller 
and  buyer  both  acted  upon  the  understanding  that  the  land 
bound  for  the  debt  should  pay  the  debt  as  far  as  it  would  go, 
and  theii  contract  necessarily  implied  that  agreement.  Through 
the  right  of  subrogation  the  vendor  could  secure  his  safety, 
and  that  light  could  not  be  invaded  with    impunity.      It 
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was  invaded.  When  the  creditor  extended  the  time  of  pay- 
ment by  a  valid  agreement  with  the  grantee,  he  at  once, 
for  the  time  being,  took  away  the  vendor's  original  right 
of  subrogation.  He  suspended  its  operation  beyond  tlie 
terms  of  the  mortgage.  He  put  upon  the  mortgagor  a  new 
risk  not  contemplated,  and  never  consented  to.  The  value  of 
the  land,  and  bo  the  amount  to  go  in  exoneration  of  the  bond, 
might  prove  to  be  very  much  less  at  the  end  of  the  extended 
period  than  at  the  original  maturity  of  the  debt,  and  the  latter 
might  be  increased  by  an  accumulation  of  interest.  The  cred- 
itor had  no  right  thus  to  modify  or  destroy  the  original  right  of 
subrogation.  What  he  did  was  a  conscious  violation  of  this 
right,  for  tlie  fact  that  he  dealt  with  the  grantee  for  an  exten- 
sion of  the  mortgage  shows  that  he  knew  of  the  conveyance, 
and  that  it  left  the  land  bound  in  the  hands  of  the  grantee. 
Knowing  this  he  is  chargeable  with  knowledge  of  the  mort-' 
gagor's  equitable  rights,  and  meddled  with  them  at  his  peril. 
I>ut  it  does  not  follow  that  the  vendor  was  thereby  wholly 
discharged.  '  The  grantee  stood  in  the  quasi  relation  of  prin- 
cipal debtor  only  in  respect  to  the  land  as  the  primary  f  un<J, 
and  to  the  extent  of  the  value  of  the  land.  If  that  value  was 
less  than  the  mortgage  debt,  as  to  the  balance  he  owed  no  duty 
or  obligation  whatever,  and  as  to  that  the  mortgagor  stood  to 
the  end,  as  he  was  at  the  beginning,  the  sole  principal  debtor. 
From  any  such  balance  he  was  not  discharged,  and  as  to  that 
no  right  of  his  was  in  any  manner  disturbed.  The  measure  of 
his  injury  was  his  right  of  subrogation,  and  that  necessarily 
was  bounded  by  the  value  of  the  land.  The  extension  of  time, 
therefore,  operated  to  discharge  him  only  to  the  extent  of  that 
value.  At  the  moment  of  the  extension  his  right  of  subroga- 
tion was  taken  away,  and  at  that  moment  he  was  discharged 
to  the  extent  of  the  value  of  the  land,  since  the  extension  barred 
his  recourse  to  it,  and  once  discharged  ho  could  not  again  be 
uiM(lo-li:ible.  From  that  moment  the  risk  of  future  deprecia- 
tion fell  upon  tlie  creditor  who  by  the  extension  practically 
took  the  land  as  his  sole  security  to  the  extent  of  its  then  value, 
and  assumed  the  risk  of  getting  that  value  out  of  it  in  the 
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future.  But  the  Special  Term  went  further  and  held  tluvt  the 
.  mortgagor  was  absohitely  discharged  by  the  extension.  That 
might  or  might  not  be,  and  depended  upon  the  question 
whether  the  value  of  the  land  equaled  or  feU  below  the  debt. 
For  conceding  the  general  rule  that  the  surety  is  discharged 
utterly  by  a  valid  extension  of  the  time  of  payment,  and  that  the 
mortgagor  stands  in  the  position  and  has  the  rights  of  a  surety, 
it  must  be  steadily  remembered  that  he  can  only  be  discharged 
so  far  as  he  is  surety ;  that  he  holds  that  position  only  up  to 
tlie  value  of  the  land ;  and  beyond  that  is  still  principal  debtor 
without  any  remaining  equities. 

In  this  case  the  evidence  is  not  before  us.  We  have  only 
the  pleadings  and  the  findings  of  the  court.  They  do  not  show 
directly  that  the  value  of  the  land  at  the  date  of  the  extension 
equaled  the  mortgage  debt.  But  two  things  go  far  to  justify 
such  an  inference.  No  claim  that  the  value  was  less,  and  that 
the  surety  was  only  partially  discharged  appears  to  have  been 
made  on  the  trial.  Tliere  was  no  request  for  such  a  finding, 
and  the  ease  seems  to  have  been  heard  on  the  assumption  that 
the  value  equaled  the  amount  of  the  mortgage  debt.  But  a 
very  significant  fact  is  found  by  the  trial  court.  The  grantee 
obtained  the  extension  complained  of  by  paying  upon  the  mort- 
gage the  sum  of  $500  of  principal  and  $87  of  accrued  interest. 
He  was  under  no  obligation  to  make  this  payment  or  procure 
the  extension.  The  act  is  unexplainable  except  upon  the 
theory  that  he  deemed  the  land  worth  more  than  the  mortgage, 
and  that  his  interest  was  to  pay  off  the  incumbrance.  It  is  an 
act  which  speaks  as  plainly  as  if  he  had  said  and  the  court  had 
found  that  he  had  said  that  the  land  exceeded  in  value  the 
amount  of  the  mortgage.  Every  legitimate  inference  which 
the  findings  warrant,  must  be  drawn  to  sustain  the  judgment 
founded  upon  them.  In  Kdlogg  v.  Thompson  {^^  N.  -Y.  88) 
it  was  said  that  where  the  evidence  given  on  the  trial  was  not 
contained  in  the  case,  we  must  assume  not  only  that  the  facts 
proved  were  sufficient  to  sustain  the  findings,  but  also  any 
additional  findings  necessary  to  sustain  the  conelnslon  of  law 
not  in  conflict  with  the  affirmative  facts  found.  That,  in  the 
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present  case,  the  value  of  the  land  equaled  the  amount  of  the 
mortgage  debt,  is  a  fair  inference  from  the  facts  which  were 
found,  is  strengthened  by  the  course  of  the  trial  so  far  as  the 
absence  of  any  such  objection  is  concerned,  and  under  the  rule 
to  which  we  have  referred  must  be  assumed  in  support  of  the 
judgment  of  the  Special  Term. 

The  judgment  of  the  General  Term  should  be  reversed  and 
that  of  the  Special  Term  afltened  with  costs. 

All  concur. 

Judgment  accordingly. 


MEMORANDA 


OF  THB 

CAUSES  DECIDED  DURINO   THB  PERIOD   EMBRACED  IN  THIS 
VOLUME,  WHICH  ARE  NOT  REPORTED  IN  FULL. 


DEWrrr  C.  Ltttlejohn,  Individually  and  as  Trustee,  etc.,  et  al.. 
Appellants,  v.  Henry  Y.  Attrill  et  al.,  Respondents. 

A  trespasser  upon  real  estate  may  not  invoke  the  aid  of  a  court  of  equity  to 
preserve  to  him  the  fruits  of  his  wrong,  bv  restraining  the  party  who 
was  in  possession  from  resuming  his  lawful  occupation  which  was  taken 
from  him  by  the  trespasser. 

(Argued  October  10,  1883  ;  decided  November  20, 1883.) 

This  action  was  brought  to  restrain  defendants  from  enter- 
ing upon,  or  in  any  way  obstructing  plaintiflEs'  alleged  posses- 
sion of  certain  pi'emises,  being  a  sandy  point  of  land  formerly  a 
portion  of  Rockaway  Beach,  in  the  county  of  Queens,  to  which 
land  plaintiffs  claimed  title. 

The  court  found  upon  evidence  here  found  sufficient  that 
plaintiffs  had  neither  title  nor  possession,  and  that  defendants 
were  the  owners  and  in  possession.  It  appeared  that  the  plaint- 
iffs made  a  formal  effort  to  gain  possession  by  entering  on  the 
land  in  question,  building  a  fence  on  what  they  claimed  to  be 
the  boundary  line  between  said  lands  and  lands  conceded  to  be- 
long to  defendants,  and  putting  a  man  and  boy  in  the  occupa- 
tion of  a  small  house  on  the  premises.  When  the  defendants 
discovered  this  trespass  they  tore  down  the  fence  and  the  build- 
ings, and  maintained  their  possession  with  a  force  of  men  too 
large  to  resist.  Thereupon  the  plaintiffs  brought  this  action. 
The  court  say :    "  Having  failed  to  show  either  title  or  posses- 
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sion  at  the  time  of  their  entry  they  became  merely  trespassers 
wrongfully  intruding  through  their  agents  on  the  possession  of 
the  defendants.  If  the  plaintiffs  or  the  persons  ejected  have  any 
right  of  action  for  the  forcible  removal,  the  remedy  is  at  law, 
but  they  cannot  maintain  one  in  equity.  Whether  the  defend- 
ants have  lawful  title  or  not,  as  to  which  we  express  no  opinion, 
they  were  in  possession  and  plaintiffs'  entry  was  a  trespass 
which  equity  will  not  protect  or  defend.  An  injunction  to  pre- 
serve to  a  wrong-doer  the  fruit  of  his  wrong,  and  shut  out  the 
party  in  possession  from  his  lawful  occupation  because  taken 
from  him  by  a  trespasser  would  be  the  reverse  of  an  equity. 
We  think,  therefore,  the  plaintiffs'  complaint,  was  properly  dis- 
missed." 

Samuel  Hand  for  appellants. 

John  E,  Parsons  for  respondents. 

Finch,  J.,  reads  for  affirmance. 
All  concur,  Eabl,  J.,  in  result. 
Judgment  affirmed. 


Henry  F.  Bissell,  Respondent,  v.  Dokr  Russell,  Appellant 

(Argued  October  5, 1883:  decided  November  20,  1883  ) 
Robert  Seioell  for  appellant. 

i?.  A.  Stanton  for  respondent. 

Agreed  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 
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Maria  Tioe,  Respondent,  v.  Henbt  N.  Munn,  Appellant. 

H  seems  that  one  whose  negligence  has  occasioned  a  personal  injury  to 
another  is  liable  for  the  proximate  consequences  of  his  act,  although  these 
ar3  aggravated  by  reason  of  the  delicate  health  of  the  person  injured ; 
the  liability  is  not  limited  to  such  consequences  of  the  injury  as  would 
Lave  resulted  if  the  person  had  been  in  good  bodily  health. 

(Argued  October  8,  1883  ;  decided  November  20, 1888.) 

This  action  was  brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defendant's  negligence. 

The  court  here  held  that  the  evidence  suflScientlj  estab- 
lished the  negligence  alleged. 

A  point  as  to  the  charge,  is  stated  and  disposed  of  in  the 
following  extract  from  the  opinion. 

"  The  defendant  asked  the  court  to  charge  in  substance,  that 
if  the  plaintiff  was  in  an  unhealthy  and  debilitated  condition, 
and  the  injuries  were  more  serious  and  lasting  by  reason  of  her 
bodily  condition,  then  the  defendant  is  only  liable  for  such 
consequences  of  the  injury  as  would  have  resulted  if  she  had 
been  in  good  bodily  health.  The  court  refused  to  charge  as 
requested,  but  stated  the  rule  to  be,  that  if  by  reason  of  a  deli- 
cate condition  of  health,  the  consequences  of  a  negligent  injury 
are  more  serious  still,  for  those  consequences  the  defendant  is 
liable,  although  they  are  aggravated  by  the  imperfect  bodily 
condition.  To  the  refusal  and  the  charge  the  defendant  excep- 
ted. There  was  nothing  in  the  case  to  call  for  the  instruction 
sought.  The  proof  utterly  failed  to  show  any  weakened  or  im- 
perfect bodily  condition  which  aggravated  the  injury.  What 
was  suggested  as  a  rheumatic  attack  two  years  before,  proved  to 
have  been  not  such,  and  of  no  practical  importance,  and  the 
court  was  asked  to  charge  upon  an  abstract  proposition  having 
no  just  bearing  on  the  case.  But  the  charge  was  right.  Taken  in 
connection  with  the  rule  of  damages  several  times  repeated,  it 
amounted  to  saying  that  the  negligent  party  is  responsible  for 
the  proximate  consequences  of  his  act,  even  though  those  conse- 
quences are  more  severe  and  aggravated  by  reason  of  delicate 
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health  than  they  would  have  been  if  the  sufferer  had  been 
sound  and  well.  This  does  not  allow  damages  for  what  the 
defendant  did  not  proximately  cause,  but  holds  him  respoeosi- 
ble  for  such  consequences  in  the  particular  case." 

Robert  P.  Harlow  for  appellant. 

Nathaniel  C,  Modk  for  respondent. 

Finch,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  aflSrmed. 


Joseph  Disheb,  Respondent,  v.  The  New  York  Centbal  aito 
Hudson  Rivek  Railroad  Company,  Appellant. 

(Argued  October  15, 1883  ;  decided  November  SO,  1883.) 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  defendant's  negligence. 

Plaintiff  was  a  brakeraan  in  its  employ,  and  in  consequence 
of  the  breaking  of  a  brake-wheel  he  was  thrown  from  a  moving 
train  and  injured. 

The  propositions  upon  which  the  charge  of  negligence  was 
based  were  that  the  brake-wheel  was  of  a  defective  and  insuf- 
ficient pattern,  which  fact  was  known  to  defendant,  and  that 
it  was  weakened  by  an  old  fracture,  which  defendant's  in- 
spectors carelessly  failed  to  discover.  The  coqrt  here  held  that 
tlie  evidence  failed  to  show  any  facts  to  sustain  either  propo- 
sition. 

Jaiyies  F,  Gluck  for  appellant. 

John  T.  Murray  for  respondent. 

Finch,  J.,  reads  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 
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Ann  Beese,  Eespondent,  v.  Thomab  Boese,  as  Receiver,  etc., 

Impleaded,  etc.,  Appellant.  m 

(Argued  October  11, 1883 ;  decided  Noyember  20,  1883.) 

This  action  was  brought  by  plaintiff,  a  policy-holder,  to 
procure  the  distribution  of  the  fund  in  the  possession  of  the 
superintendent  of  the  insurance  department,  deposited  for  the 
security  of  the  policy-holders  of  the  National  Life  Insurance 
Company. 

A  claim  was  made  on  behalf  of  the  American  National  Life 
Insurance  Company,  of  Connecticut,  to  a  distributive  share  by 
virtue  of  certain  policies  alleged  to  have  been  assigned  to  said 
company.  The  claim  was  made  by  two  rival  receivers,  one  of 
whom  is  the  appellant,  each  clahning  to  represent  the  com- 
pany, and  to  be  entitled  to  receive  such  distributive  share.  The 
decision  of  the  trial  court,  which  was  affirmed  by  the  General 
Term,  held  that  no  claim  existed  on  behalf  of  said  company, 
and  that  neither  of  the  receivers  were  entitled  to  any  share. 
The  court  here  held  that  the  return  disclosed  no  error,  stating  * 
the  rule  thus :  "  The  report  of  the  referee,  as  well  as  the  judg- 
ment of  the  Special  and  General  Terms,  having  been  adverse 
to  the  claim  of  the  appellant  to  represent  the  company  and  to 
the  right  of  said  company  to  share  in  the  distribution  of  the 
fund,  it  is  incumbent  upon  him,  in  order  to  raise  the  questions 
presented,  to  show  affinnatively  from  facts  appearing  in  the 
record  that  the  conclusions  of  law  reached  by  the  court,  as  to 
such  claim,  were  erroneous.  {Phelps  v.  McDonald,  26  N.  Y. 
82 ;  Carman  v.  PuUz,  21  id.  547 ;  Grant  v.  Morse,  22  id.  323.)" 
*  *  *  "  Under  the  well-settled  rules  governing  this  court 
in  the  consideration  of  tlie  determination  of  the  trial  court,  we 
can  indulge  in  no  presumptions  for  the  purpose  of  overthrow- 
ing a  judgment,  but  as  was  said  in  Cannan  v.  PuUz  {supra),  by 
Judge  Selden,  *  this  court  must  presume  nothing  in  favor  of 
the  party  alleging  error,  but  if  compelled,  through  the  imper- 
fection of  the  statement  of  facts,  to  resort  to  presumptions  at  all, 
will  adopt  such  only  as  will  sustain  the  judgment.'  When  the 
evidence  in  a  case  is  not  brought  before  us  by  the  record,  and 
it  does  not  affirmatively  appear  tliat  no  evidence  was  given 
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which  would  support  the  legal  conclusion  made  by  the  court 
below,  we  are  bound  to  presume  in  support  of  the  judgment 
that  such  evidence  was  in  fact  given." 

George  N.  Sanders  for  appellant. 

Wm.  H.  IngeraoU  and  Bwphad  J.  MoaeSy  Jr.^  for  respondent. 

RuGER,  Ch.  J.,  reads  for  aflBrmance. 
All  concur. 
Judgment  affirmed. 


Leopold   Bollermann   et  al.,   Appellants,   v.    Charles   H. 
Blake,  Respondent. 

(Argued  October  19, 1883 ;  decided  November  20, 1888.) 

This  was  an  action  of  ejectment  brought  by  plaintiifs,  who 
claimed  as  heirs  at  law  of  Charles  Anthony  BoUerman. 

Carl  Anton,  a  naturalized  citizen  of  the  United  States, 
died  intestate.  May  18,  1866,  seized  of  the  lands  in  question. 
He  left  no  descendants  and  no  father  or  mother ;  but  he  left 
two  brothers  and  one  sister  namely,  Joseph,  Casper  and  Mar- 
garetta,  all  of  whom  were  unnaturalized  aliens.  Joseph  died 
November  5, 1866,  and  whatever  right  he  had  in  the  land  passed 
to  his  surviving  brother  and  sister.  The  plaintiffs  were,  at  the 
death  of  Carl  Anton,  his  only  relatives  by  blood,  third  cousins, 
who  were  also  citizens  of  the  United  States.  In  1845  a  treaty 
which  had  previously  been  negotiated  and  ratified  between  the 
United  States  and  Grand  Duchy  of  Hesse  was  proclaimed,  the 
first,  second,  third  and  fourth  articles  of  which  are  as  follows : 
I.  "  Every  kind  of  droit  d'avhaine,  droit  de  retraite  and  droit 
de  detraction^  or  tax  on  emigration,  is  hereby,  and  shall  re- 
main abolished  between  the  two  contracting  parties,  their  states, 
citizens  and  subjects,  respectively." 

II.  "  Where  on  the  death  of  any  person  holding  real  prop- 
erty within  the  territories  of  one  party,  such  real  property 
would,  by  the  laws  of  the  land,  descend  on  a  subject  or  citizen 
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of  the  other  were  he  not  disqualified  by  alienage,  snch  citizen 
or  subject  shall  be  allowed  a  term  of  two  years  to  sell  the  samCi 
—  which  term  may  be  reasonably  prolonged  according  to  cir- 
cumstances—  and  to  withdraw  the  proceeds  thereof  without 
molestation,  and  exempt  from  all  duties  of  detraction  on  the 
part  of  the  government  of  the  respective  States." 

III.  "  The  citizens  or  subjects  of  each  of  the  contracting  par- 
ties shall  liave  power  to  dispose  of  their  personal  property 
within  the  states  of  the  other  by  testament,  donation,  or  other- 
wise ;  and  their  heirs,  being  citizens  or  subjects  of  the  other 
contracting  party,  shall  succeed  to  their  said  pei*8onal  property, 
whether  by  testament  or  ah  intestaio^  and  may  take  possession 
thereof,  either  by  themselves  or  by  others  acting  for  them,  and 
dispose  of  the  same  at  their  pleasure,  paying  such  duties  only 
as  inliabitants  of  the  country  where  the  said  property  lies  shall 
be  liable  to  pay  in  like  cases." 

IV.  "  In  case  of  the  absence  of  the  heirs,  the  same  care  shall 
be  taken  provisionally  of  such  real  or  personal  property  as 
would  be  taken  in  a  like  casQ  of  property  belonging  to  the 
natives  of  the  country,  until  the  lawful  owner,  or  the  person 
who  has  a  right  to  sell  the  same  according  to  article  second,  may 
take  measures  to  receive  or  dispose  of  the  inheritance." 

On  the  28th  day  of  April,  1868,  Casper  and  Margaretta  pro- 
cured an  act  of  the  legislature  of  this  State  to  be  passed,  which 
released  all  the  interest  of  the  State  in  the  land  left  by  Carl 
Anton  to  the  persons  who  would  be  his  heirs  at  law,  and  who 
would  inherit  the  land,  but  for  their  alienage,  and  which 
further  provides  as  follows :  "  And  such  person  or  persons  and 
their  heirs  at  law  are  hereby  authorized  to  take,  hold,  sell  and 
convey  said  lands  and  premises,  or  any  interest  they  or  either 
of  them  may  have  therein,  in  the  same  manner  and  with  the 
same  effect  as  if  they  were  citizens  of  the  United  States." 

Held^  that  the  deed  from  Casper  and  Margaretta  conveyed 
a  good  title,  and  that  plaintiff  was  not  entitled  to  recover.  As 
the  opinion  was  not  concurred  in  by  a  majority  of  the  court, 
it  is  not  reported  in  full. 

C.  C.  PrerUis8  for  appellant. 
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F.  R.  Coudert  for  respondent. 

Easl,  J.,  reads  for  affirmance ;  Danfobth,  J.,  concurs. 
All  concur  in  result. 
Judgment  affirmed. 


Olin  S.  Luffman,  Appellant,  v.  Eobebt  T.  Hoy,  Respondent 

(Aigaed  October  22, 1888 ;  decided  November  20, 1883.) 

John  Z.  Hill  for  appellant. 

H.  E.  Da/oiea  for  i-espondent. 

Agree  to  affirm ;  no  opinion. 
AJl  concur. 

Order  affirmed  and  judgment  absolute  against  plaintiff  on 
stipulation. 
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1"^  ^1    James  K.  O.  Shbbwood,  Appellant,  v.  Samuel  T.  Haitseb, 
\i^^  Eespondent. 

Where  a  jadgment  entered  upon  the  report  of  a  referee  is  reversed  by  the 
General  Term,  upon  questions  of  fact,  in  reviewing  its  decision  here  the 
decision  of  the  referee  will  be  upheld,  unless  it  appears  to  be  manifestly 
against  or  contrary  to  evidence.  If  it  appear,  upon  examination  of  the 
whole  evidence  presented  by  the  record,  that  it  has  force  sufficient  to  up« 
hold  the  findings  of  the  referee,  or  if  the  evidence  is  so  balanced,  it  can 
be  seen  that  inferences  drawn  from  the  appearance  and  manner  of  testi- 
fying of  the  witnesses  might  turn  the  scale,  it  may  be  assumed  that 
there  were  circumstances  of  the  kind  proper  for  the  consideration  of  the 
referee,  and  that  they  affected  his  determination,  and  in  such  case  his 
conclusions  will  be  sustained. 

In  an  action  to  recover  for  services  as  upon  a  quantum  meruU  plaintiff  is 
not  concluded  as  to  the  value  of  the  service  by  the  amount  originally 
claimed  in  the  complaint,  where  the  latter  has  been  amended  by  increase 
ing  the  amount,  nor  is  he  concluded  or  impeached  by  discrepancies 
between  different  bills  of  particulars  furnished. 

(Argued  Qctober  22, 1888  ;  decided  November  20, 1888.  ) 
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This  was  an  appeal  from  an  order  of  General  Term  revers 
ing,  upon  the  facts,  a  judgment  in  favor  of  plaintiff,  entered 
upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  as  upon  a  qtmnium  meruit 
for  services  alleged  to  have  been  rendered  by  plaintiff  for  de- 
fendant, and  for  expenses  paid. 

The  opinion  commences  with  this  paragraph : 

"  The  General  Term  has  reversed  the  decision  of  the  referee 
upon  questions  of  fact,  and  by  this  appeal  we  are  required  to 
review  it^  determination.  (Code,  §  1388.)  It  is,  therefore, 
our  duty  to  examine  the  whole  evidence,  and  judge  for  our- 
selves whether  it  has  force  sufficient  to  uphold  the  plaintiff's 
allegations — if  it  has,  or  if  the  evidence  as  it  appears  upon 
the  record  is  balanced,  and  we  can  see  that  inferences  drawn 
ixom  the  appearance  and  manner  of  testifying  of  the  witnesses 
might  turn  the  scale  toward  the  fact  testified  to,  we  may 
assume  that  there  were  circumstances  of  that  kind  proper  for 
the  consideration  of  the  referee,  and  that  they  affected  his  de- 
termination as  to  the  degree  of  credit  which  should  be  given 
to  them.  In  either  case  his  conclusion  should  stand,  for  in 
neither  event  could  it  be  said  to  be  manifestly  against  or  con- 
trary to  evidence.  {Godfrey  v.  Moser^  66  N.  Y.  250 ;  Wes- 
terlo  V.  DeWUty  36  id.  340;  Crwtie  v.  Baudouine^  55  id. 
256.)" 

The  court,  after  a  consideration  of  the  evidence,  came  to  the 
conclusion  that  it  did  not  appear  either  that  the  referee  de- 
cided without  evidence,  or  that  the  weight  of  evidence  was 
clearly  with  the  defendant,  and  therefore,  that,  under  the  rule 
laid  down,  the  findings  of  the  referee  should  be  sustained. 

The  notice  attached  to  the  summons  asked  judgment  for 
$4,364.13.  The  complaint  demanded  judgment  for  $5,800 
and  interest.  On  demand  of  defendant  a  bill  of  particulars 
was  served,  the  total  amount  of  the  items  in  which  was 
$14,890.04.  An  amended  bill  of  particulars  was  called  for 
and  served,  the  items  in  which  amounted  to  $13,275. 

Upon  the  trial,  after  evidence  as  to  the  value  of  the  services, 
plaintiff  moved  to  amend  the  complaint.  This  was  granted, 
80  as  to  change  the  amount  demanded  to  $7,280  and  interest, 
and  the  referee  directed  judgment  for  that  amount. 
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The  court  eaj  as  to  these  changes : 

^'  The  circnmstances  adverted  to  by  the  ingenions  counsel 
for  the  respondent  have  not  been  overlooked;  i.  e.j  the  discrepao- 
eies  between  the  sum  clauned  in  the  summons  and  the  several 
bills  of  particulars,  showing  the  various  values  put  by  the 
plaintiff  upon  his  services.  But  none  of  these  could  be  in  any 
sense  conclusive  against  him.  The  amounts  stated  in  the  sum- 
mons, as  well  as  in  the  other  papers,  come  in  as  admissions  by 
the  plaintiff,  and  of  their  discrepancy  he  gave  such  explanation 
as  he  could.  It  is  not  improbable.  The  suit  was  commenced  in 
haste  for  the  recovery  of  an  unliquidated  demand.  The  order 
for  a  bill  of  particulars  led,  it  might  be  supposed,  to  such  com- 
putations and  reflections  as  to  permit  in  the  opinion  of  the 
plaintiff  a  larger  claim,  and  the  demand  for  a  further  bill,  still 
more  careful  scrutiny,  and  as  a  result,  another  change.  Bjit 
the  amount  was  in  no  case  acquiesced  in  by  the  defendant,  and, 
if  the  referee  gave  a  sum  less  than  the  largest  amount  claimed 
by  the  plaintiff,  it  does  not  follow  either  that  the  referee  erred, 
or  that  the  plaintiff  was  impeached.  (  WiUiaina  v.  Glenny,  16 
N.  Y.  389.)  In  that  case  an  attorney  presented  a  bill  for  ser- 
vices in  several  suits,  in  one  of  which  the  charge  was  in  round 
numbers  $150 ;  at  the  bottom  of  the  bill  was  a  statement,  un- 
signed, in  these  words :  '  The  above  is  in  full  of  all  demands  to 
this  date.'  It  was  not  paid,  and  on  suit  brought  by  the  attor- 
ney, he  claimed  and  recovered  $500  in  place  of  $150.  This  court 
upheld  the  judgment,  regarding  the  bill  as  an  admission  merely 
and  that  the  presumption  which  the  paper  afforded  might  be 
overcome  by  evidence,  entitling  the  plaintiff  to  recover  the 
larger  sum  as  on  a  qua/rUum  meruit.  The  same  principle  ap- 
plies here.  If,  as  the  respondent  urges,  it  is  not  apparent  how 
the  referee  arrived  at  the  amount  actually  due,  he  should  have 
asked  for  a  specific  finding  in  regard  to  it." 

Alfred  C.  Chapin  for  appellant. 

Wm,  FuUerton  and  Henry  S.  Vim  Duser  for  respondent 

Danforth,  J.,  reads  for  reversal  of  order  of  General  Term, 
and  for  affirmance  of  judgment,  entered  upon  report  of  referee- 
All  concur,  except  Rapallo  and  Eakl,  J  J.,  not  voting. 
Judgment  accordingly. 


CAUSES  NOT  REPORTED  IN  PULL.  629 

JosBPH  F.  MoOoBMioK,  Appellant,  v.  Thk  Crrr  op  Syraousb, 

Eeepondent. 

(Argued  October  28, 1883 ;  decided  November  20,  1883.) 

Zouis  JtlarshdU  for  appellant 

M.  A.  Knapp  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Buger,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


William  H.  Kimball,  as  Receiver,  etc.,  Appellant,  v.  Franobs 
Ann  Mtebs  et  al.,  Executors,  etc.,  Respondents. 

(Argued  October  24, 1883  ;  decided  November  20.  1888.) 
MoCa/rtin  ds  Williams  for  appellant. 

Samud  Hand  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concn^ 

Order  affirmed  and  judgment  absolute  against  appellant  on 
stipulation. 


Henbt  R.  Dunham,  Appellant,  v.  Joseph  Oudupp,  Impleaded, 
etc..  Respondent. 

This  case  presented  the  same  questions  and  was  argued  and 
decided  with  Dunham  v.  Cvdlvpp  (cmtey  p.  129). 


630  MEMORANDA  OF 

Leopold  G.  Beatse,  Respondent,  v.  Thomab  B.  Shabf  as 
Eeceiver,  etc.,  Appellant. 

(Argued  October  25,  1888 ;  decided  November  20, 1888.) 

Edwa/td  E.  Spragtce  for  appellant 

J£.  JU.  BudUmg  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concnr. 
Judgment  affirmed. 


The  Fibst  National  Bank  of  Helena,  Montana  Tebbitobt, 
Respondent,  v.  Jambs  K.  O.  Sheewood,  Appellant. 

(Argued  October  23, 1888 ;  decided  November  27, 1883.) 

Judgment  in  this  case,  entered  upon  the  report  of  a  referee, 
was  reversed  by  the  General  Term  upon  questions  of  fact,  that 
court  holding  the  referee's  findings  to  be  "  against  the  weight 
of  evidence."    Its  views  were  concurred  in  by  this  court. 

Alfred  C.  Chopin  for  appellant. 

Henry  S.  Van  Duzer  for  respondent. 

FiNoH,  J.,  reads  for  affirmance  of  order  of  General  Term 
and  for  judgment  absolute  against  defendant  on  stipulation. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 


Geoege  H.  "Wooster,  Respondent,  v,  D^vin  Kisoh  et  al., 

Appellants. 

(Argued  October  26,  1883  ;  decided  November  27,  1883.) 
Edrnimd  Wetrnore  for  appellants. 
Thomas  B,  Browning  for  respondent. 
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Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


JoHK  Brat)y  et  al.y  Bespondents,  v.  Cabsiub  H.  Bbad, 
Appellant. 

Where  a  release  ia  onambigaooa  in  ita  terma,  oral  evidence  is  inadmiaBible  to 
ehow  that  it  waa  intended  to  embrace  other  mattera  not  specified  therein. 

(Argaed  October  26, 1888  ;  decided  November  27, 1888.) 

This  action  was  brought  to  recover  for  a  quantity  of  coal  and 
a  number  of  empty  oil  barrels  which  the  complaint  alleged, 
plaintiffs  sold  to  defendant 

Prior  to  the  27th  day  of  September,  1877,  the  plaintiff,  John 
Brady,  was  the  lessee  of  certain  property  situated  in  the  city  of 
Brooklyn,  known  as  "  the  Atlantic  Oil  Refining  Works,"  and 
prior  to  that  time,  either  alone  or  with  the  other  plaintiffs,  he 
had  carried  on  the  business  of  refining  oil  at  that  place.  On  that 
day  he  entered  into  an  agreement  with  the  defendant,  whereby 
the  latter  agreed  to  furnish  all  the  capital  which  might  be 
required  to  carry  on  the  business  of  refining  oils  at  that  place, 
'^or  to  cause  the  same  to  be  transacted  in  a  good  business-like 
manner  at  all  times  that  the  same  can  be  run  with  profit,  that 
the  said  Read  will  pay  all  rent  and  other  expenses  of  every  kind 
and  nature  which  may  be  incurred  therein,  and  to  account  to 
said  party  of  the  second  part  for  all  net  profits,  if  any,  and  pay 
the  one-half  thereof  to  said  party  of  the  seconci  part,  monthly, 
until  the  1st  day  of  January,  1882,"  and  Brady  agreed  "  to 
allow  the  said  party  of  the  first  part  to  carry  on  said  business, 
or  cause  the  same  to  be  transacted,  as  in  the  best  judgment  of 
the  party  of  the  first  part  he,  said  Read,  may  deem  advisa- 
ble for  the  term  aforesaid,  but  without  any  charge  or  liability 
as  against  said  Brady,"  and  that  during  the  term  he,  Brady, 
would  not  sell  or  assign  "  the  goods,  chattels,  tools,  utensils  and 
machinery"  then  belonging  to  the  business,  or  any  part  thereof, 
without  the  written  consent  of  Read.  The  property  in  question 
was  on  hand  when  defendant  took  possession,  and  was  used  by 
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him.  The  defendant  claimed,  among  other  things,  that  the  prop- 
erty in  question  was  purchased  and  paid  for,  and  that  plaintiffs 
executed  a  release  in  full  of  these  and  all  other  claims.  As  to  the 
purchase  and  alleged  release  the  court  here  saj :  *'  Bradj  did 
not  by  the  agreement  sell  any  personal  property  to  Read,  but 
Bead,  by  implication,  was  to  have  the  use  of  the  personal 
property  mentioned  in  the  agreement.  That  personal  property 
was  clearly  such  only  as  was  permanently  used  in  carrying  on 
the  business,  such  as  tanks,  implements,  machinery,  etc.  It  does 
not  appear  to  have  included  the  coal,  and  barrels  which  were 
not  kept  for  use,  but  which  were  consumed  or  disposed  of  by 
use.  The  personal  property  covered  by  the  agreement  was  the 
same  which  Brady  agreed  not  to  sell  or  assign  during  the  term, 
and  could  not  have  included  personal  property  which  was  not 
to  be  kept  during  the  term,  but  which  was  on  hand  only  to  be 
used  up  in  the  business, 

Brady's  evidence,  which  was  submitted  to  and  believed  by 
the  jury,  showed  that  a  few  days  after  the  agreement  was  made, 
he  sold  the  coal  and  barrels  on  behalf  of  the  plaintiffs  to  the 
defendant  for  an  agreed  price,  and  this  showed,  too,  that  the 
coal  and  barrels  were  not  included  or  covered  by  the  prior 
agreement.  They  were  an  expense  in  the  business  which  the 
defendant  was  bound  to  incur  and  defray,  and  were  all  used  up 
by  him  within  two  or  three  weeks  after  the  sale  of  them  to  him. 

Nothing  occurred  between  the  parties  subsequently  to  dis- 
charge the  defendant  from  his  liability  to  pay  for  the  property 
thus  purchased. 

On  the  16th  day  of  Februaiy,  1878,  Brady  executed  an  in- 
strument under  seal,  in  which  in  consideration  of  one  dollar 
he  relieved  JE^ad  from  all  charges  or  claims  founded  on  the 
agreement  of  September  27,  1877,  or  for  the  breach  of  any 
covenants  contained  therein,  and  declared  that  Kead  had  acted 
fairly  with  him  in  every  thing  relating  to  that  agreement,  and 
the  carrying  out  of  the  same,  and  that  every  matter  embraced 
in  that  agreement  had  that  day  been  fully  settled  and  adjusted 
between  them.  The  instrument  also  recited  that  Read  had  that 
day  purchased  from  him,  Brady,  all  the  property  mentioned  in 
that  agreement,  and  had  become  possessed  of  the  same.  If 
Read  then  purchased  all  the  property  mentioned  in  that  agree- 
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ment,  the  ooal  and  baiTels  were  certainly  not  covered  by  that 
agreement,  as  they  had  before  that  day  been  used  up,  and  thas 
oould  not  then  have  been  the  subject  of  purchase.  That  re- 
lease did  not  cover  the  pnrchase-price  of  the  coal  and  barrels. 
Plaintiffs'  claim  for  them  was  not  founded  on  that  agreement ; 
nor  was  it  for  the  breach  of  any  covenant  therein  contained. 
It  had  no  connection  with  the  agreement,  but  it  was  for  per- 
sonal property  subsequently  sold  to  the  defendant. 

The  coal  and  barrels  were  not  included  in  the  bill  of  sale 
executed  by  the  plaintiff  to  the  defendant  on  the  16th  day  of 
February,  1878,  because  they  were  not  then  in  existence,  and 
there  is  nothing  in  the  terms  of  this  bill  of  sale  which  covers 
that  property,  or  the  claim  of  the  plaintiffs  for  the  purchase- 
price  thereof." 

The  counsel  for  the  defendant  asked  a  witness  this  question : 
"  Will  you  be  kind  enough  to  state  what  took  place  in  refer- 
ence to  the  general  release  which  I  now  hand  you,  about  the 
execution  of  that  paper  ? "  This  was  objected  to  on  the  part  of 
the  plaintiffs,  and  the  objection  was  sustained  by  the  court,  on 
the  ground  that  every  thing  was  merged  in  the  written  agree- 
ment, and  that  parol  evidence  was  not  competent  to  change 
the  force  of  it.  Defendant's  counsel  excepted  to  the  ruling. 
The  court  say :  "  The  release  is  not  ambiguous  in  its  terms 
and  its  scope  could  not  be  enlarged  by  parol  evidence.  The 
plain  language  used  must  be  held  to  express  the  intent  of  the 
parties,  and  parol  evidence  was  incompetent  to  show  a  different 
intent." 

The  following  questions  were  also  held  to  have  been  properly 
excluded :  "  What  was  said  as  to  why  a  general  release  should 
not  be  given  on  the  16th  of  February  ? "  "  Why  was  the  coal 
and  barrels  not  entered  into  this  agreement  on  the  16th  of 
September,  1878?" 

The  court  say :  "  It  does  not  appear  how  it  was  important 
or  material  to  show  what  was  said  as  to  why  a  general  release 
should  not  be  given.  A  release  was  given,  and  that  speaks  for 
itself.  It  was  not  stated  how  it  could  be  important  or  material 
to  show  why  the  coal  and  barrels  were  not  included  in  the 
agreement  mentioned,  and  it  does  not  appear  that  at  that  date 
SicKELs— Vol.  XLIX.       80 
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any  agreement  between  the  parties  was  made.  It  is  clear  that 
they  were  not  included  in  any  agreement,  and  if  any  compe- 
tent or  material  evidence  could  have  been  elicited  by  these 
questions  it  should  have  been  disclosed,  so  that  the  court  could^ 
have  known  what  it  was  and  then  made  an  intelligent  ruling. 
It  is  sufScient  now  that  we  cannot  perceive  any  legitimate  pur- 
pose for  whidi  these  questions  coald  have  been  asked." 

Swmud  Hand  for  appellant. 

Anthony  Barrett  for  respondents. 

Eabl,  J.,  reads  for  aflSrmance. 
All  concur. 
Judgment  affirmed. 


John  Collkran  et  al.,  Appellants,  -y.  David  T.  Kennedy  et  al., 

Kespondents. 

(Argued  October  26.  1888 ;  decided  November  27, 1888.) 

AsroB  from  questions  as  to  facts,  which  were  disposed  of  upon 
the  ground  that  there  was  sufficient  evidence  to  sustain  the 
findings,  there  were  various  questions  as  to  the  reception  of 
evidence ;  as  to  these  the  court  here  say :  "  An  examination  of 
the  record  shows  that  no  reason  for  the  objection  was  specified 
in  any  case,  nor  are  the  exceptions  now  supported  upon  grounds 
not  capable  of  being  obviated,  had  the  attention  of  the  adverse 
party  been  called  to  them." 

E,  fi".  Benn  for  appellants. 

Edward  O.  Whitaher  for  respondents. 

Danforth,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Edwaio)  F.  FuBLONa,  Appellant,  v.  Bobebt  Gaib  et  al., 
Ee«pondent8. 

(Argaed  November  17, 1883 ;  decided  November  27, 1888,) 

Truman  E.  Baldwin  for  appellant, 

Baatus  H.  Bansomior  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concnr. 
Judgment  affirmed. 


John  W.  Brown,  Appellant,   v.   Chablbs  0.  BMrrn  et  al., 

BespondentB. 

(Argued  November  19. 1888  ;  decided  November  37, 1888.) 

JSi^o  Hirah  for  appellant. 

Charles  O.  Smith  for  respondenta 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


FiBST  National  Bank  of  Montbobe,  Appellant,  v.  William 
B.  Habwood,  Impleaded,  etc.,  Bespondent. 

(Argued  November  20,  1888 ;  decided  November  27, 1888.) 

B.  F,  Einstein  ior  appellant. 

c/.  M.  Ferguson  for  respondent. 

Agree  to  dismiss  appeal;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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In  the  Matter  of  the  Columbian  Insurance  Compant. 

(Argued  November  20, 1888  ;  decided  December  4, 1888.) 

John  M.  Bowers  for  appellants. 

John  McDonald  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  eoncnr. 
Order  affirmed. 


The  People  of  the  State  of  New  York  v.  The  Enickeb- 
BOCKBB  Life  Insubanoe  Company. 

(Argued  November  20, 1883  ;  decided  December  4, 1888.) 

Joseph  Uerzfeld  for  appellant. 

John  C.  Reder  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


In  the  Matter  of  the  Accounting  of  Bebtband.  Cloveb  as 

Assignee,  etc. 

(Argued  November  20, 1888  ;  decided  December  4,  1888.) 
Nelson  Smith  for  appellant. 

De  Witt  C.  Brown  for  respondent. 

Agree  to  dismiss  appeal ;   no  opinion. 
All  concur. 
Appeal  dismissed. 
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Obobgb  p.  Delibssb,  Appellant,  v.  Thomas  A.  O'Kkefb  et  al., 
Bespondents. 

(Argued  November  22, 1888  ;  decided  December  A,  1888.) 

John  H.  ClayUyii  for  appellant. 

Samuel  Oreenhaum  for  respondents. 

Agree  to  ai&rm ;  no  opinion. 
AU  concur. 
Judgment  affirmed. 


The  Westohestkb  Gas-Light  Compaky  of  the  Cnr  of 
YOHKEK0,  Appellant,  v.  The  Yonkebs  Gas-Light  Com- 
pany, Bespondent. 

(Argaed  Noyember  22,  1888  ;  decided  December  4,  1888.) 

R.  W.  Vcm  Pelt  for  appellant. 

John  E.  Pa/r%ons  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Wn^iiAM  B.  FrroH,  Survivor,  etc.,  Bespondent,  *o.  William  J. 
Best,  Impleaded,  etc..  Appellant. 

(Subixdtted  November  28,  1883 ;  decided  December  4,  1888.) 

J.  L  dk  F.  Werner  for  appellant. 

King  dk  HaUock  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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II.  Hudson  Holly,  Respondent,  v.  William  H.  Guion,  Ap- 
pellant. 

(Argued  November  20,  1888 ;  decided  Deeember  11, 1888.) 

Ifathcmid  0.  Moak  for  appellant. 

Luke  A.  Lochoood  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


0.  WiLLiAK  LoBiKo,  Respondent,  t;.  The  Lake  Shobb  ahd 
Michigan  Southern  Railway  Company,  Appellant. 

Lucy  A.  Clabk,  Respondent,  v.  The  Same,  Appellant. 

Sabah  A.  Whitman,  Respondent,  v.  The  Same,  Appellant 

These  cases  presented  the  same  question,  and  were  argaed 
and  decided  with  Clark  v.  Z.  S.  <&  M.  S.  R.  Co.  {anUy  p.  217). 


Susan  A.  Rogers,  Respondent,  v.  The  Village  of  Sandy 
Hill  et  al..  Appellants. 

(Argaed  November  27, 1888 ;  decided  December  11,  1883.) 

This  action  was  brought  to  vacate  an  assessment  and  to  re- 
strain its  collection. 

The  amount  of  the  assessment  was  $218.70. 

The  court  say :  "  The  action  does  not  affect  the  title  to  real 
property,  or  an  interest  therein.  We  have,  therefore,  no  juris- 
diction to  hear  this  appeal  under  sections  190  and  191  of  the 
Code.  The  case  of  NicKoU  v.  Voorhis  (74  N.  Y.  28)  is  precisely 
in  point    (See,  also,  Wheeler  v.  Scofidd^  67  id.  811 ;  Petrie  v. 
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AdaioB,  71  id.  79 ;  SimUy  v.  Sandera^  77  id.  598.)    The  ap- 
peal  should  be  dismissed.^' 

jET.  Northrup  for  appellants. 

James  C.  Rogers  for  respondent. 

Eabl,  J.,  reads  mem.  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 


William  E.  Seward,  Trustee,  etc.,  et  al.,  Eespondents,  v. 
BusRALL  Spsnoeb  ot  al.,  Trustees,  etc.,  Impleaded,  etc.,  Ap- 
pellants. 

(Sabmitted  December  8,  1888  ;  decided  December  11,  1888.) 

0.  0.  Cottle  for  appellants. 

«7.  B,  Perhma  for  respondents. 

Agree  -to  reverse  judgments  of  General  and  Special  Terms. 
Judgment  ordered  for  defendants,  dismissing  the  complaint 
on  opinion  in  Sevx^rd  v.  Huntington  {ante^  p.  104). 
All  concur. 
Judgment  accordingly. 


In  the  Matter  of  the  Application  of  the  Kew  York,  West 
Shore  and  Buffalo  Bailway  Oompany  to  acquire  Title  to 
Lands  of  Theophilia  G.  Townsend  et  al. 

(Aigaed  December  4, 1888 ;  decided  December  11, 1888.) 

J).  P.  Barnard  for  appellant. 

F.  L.  WesSbrooTc  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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John  O'Ruilly  et  al.,  Appellants,  v.  The  Cnr  of  EiNOsnoir, 

Kespondent. 

M.  Schoonmaker  for  appellants. 

Wm.  Zoimsbury  for  respondent. 

Agree  to  dismiss  appeal  on  anthoritj  of  Sn^bley  v.   Cqmmt 
(78  N.  Y.  218). 
All  concur. 
Appeal  dismissed. 


Benjamin  Bussak,  as  Survivor,  etc.,  Appellant,  ^.  John  Sabet, 
Jr.,  Respondent. 

(Argaed  December  4,  1888 ;  dedded  December  11, 1883.) 

M,  M.  Waters  for  appellant. 

Louis  MarshaU  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Bugeb,  Oh.  J.,  who  takes  no  part 

Order  affirmed. 


Jaoob  Odell,  as  Survivor,  etc..  Respondent,  v.  Jambs  Mulbt 
et  al..  Appellants. 

(Sabmitted  December  4,  1888  ;  decided  December  14, 1888.) 

Townsend  <&  Mahcm  for  appellants. 

Cha/rles  W,  Seymour  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Maby  L.  McKenna,  as  Administratrix,  etc.,  Bespondent,  v. 
Thomas  Bolgeb,  Appellant. 

(Sabmitted  December  4, 1883;  decided  December  14,  1883.) 

The  defendant  demurred  to  the  complaint  herein  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained  at  Special  Term,  and 
judgment  ordered  for  the  defendant,  but  with  leave  to  plaintiff 
to  amend  his  pleading.  Instead  of  doing  so  he  appealed  from 
the  judgment  to  the  General  Term,  where  a  motion  to  dismiss 
the  appeal  was  denied,  and  from  that  decision  this  appeal  was 
taken  by  the  defendant. 

The  court  here  say :  "  There  is  nothing  in  the  appeal  papers 
to  show  upon  what  ground  the  motion  was  made,  nor  does  it 
appear  that  the  order  was  not  one  within  the  discretion  of  the 
Supreme  Court.  It  is,  therefore,  not  reviewable  here.  {Cuahr 
man  v.  BrundreU,  50  N.  T.  296.)" 

John  Mg Crone  for  appellant. 

M.  J,  McKe^na  for  respondent. 

Per  ctiriam  Tnem.  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 


EvEHBOT  B.  Sanders,  Eespondent,  v.  The  Lake  Shore  ani> 
MiOHiGAN  Southern  Railway  Company,  Appellant. 

Where  interest  ie  allowed,  not  by  virtue  of  any  contract  to  pay  it,  but 
simply  as  damages  because  of  default  in  the  discharge  of  an  obligation 
the  legal  rate  of  interest  must  govern. 

Where,  therefore,  io  an  action  to  require  defendant  to  declare  and  pay 
dividends  on  certain  preferred  and  guaranteed  stock,  it  appeared  that  the 
dividends  were  due  and  payable  prior  to  January  1,  1880,  when  the  act 
(Chap.  538,  Laws  of  1879)  fixing  the  rate  of  interest  at  six  per  cent  went 
into  effect,  hdd,  that  plaintiff  was  entitled  to  interest  at  the  rate  of 
aeven  per  cent  up  to  that  date,  and  six  per  cent  thereafter. 

(Sabmitted  December  6, 1888 ;  decided  December  14, 1883.) 
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This  action  was  brought  to  compel  defendant  to  declare 
dividends  upon  certain  shares  of  preferred  and  guaranteed 
stock  issued  by  a  railroad  corporation  which  was  consolidated 
and  merged  in  the  corporation  defendant,  and  whose  obligations 
defendant  assumed. 

The  mem.  of  opinion  is  as  follows : 

"  We  think  the  evidence  suflBcient  to  show  plaintiff 's  title  to 
the  dividends  awarded  to  him.  Prior  adjudications  in  this  court 
have  settled  all  the  questions  in  this  ease  affecting  the  general 
merits.  {Boardman  v.  Lake  Shore  and  Michigan  SouOiem 
Railway  Co,,  84  K.  T.  157 ;  Jermain  v.  Same^  91  id.  483.) 

"  The  court  below  allowed  plaintiff  interest  on  the  dividends 
from  the  time  they  were  payable  to  the  date  of  its  decision, 
June  7,  1 88 1 ,  at  the  rate  of  seven  per  cent.  The  learned  counsel 
for  the  defendant  claims  that  the  interest  should  have  been 
computed  at  the  legal  rate,  to-wit,  at  seven  percent  to  January 
1,  1880,  and  then  at  six  per  cent  from  that  time  to  January  7, 
1881,  and  we  think  the  claim  well  founded.  This  interest  was 
allowed,  not  by  virtue  of  any  contract  to  pay  interest,  but 
simply  as  damages  because  the  defendant  was  in  default  in  the 
discharge  of  its  obligation  to  the  plamtiff,  and  wrongfully  with- 
held money  due  him.  In  such  a  case,  where  interest  is  allowed 
as  damages,  it  is  well  settled  that  the  legal  rate  lyiust  govern. 
{Bullock  v.  Boyd,  1  Iloff.  Ch.  294 ;  Bell  v.  Mayor,  etc,, 
10  Paige,  49 ;  Brainard  v.  Jon^s,  18  N.  Y.  35  ;  Hamilton  v. 
Van  Rensselaer,  43  id.  244  ;  Ritter  v.  PhiUxps,  53  id.  686 ; 
First  Nat  B'k  v.  FouHh  Nat,  Rk,  89  id.  412;  Wilson  v. 
Cobb,  31  N.  J.  Eq.  [4  Stewart]  91 ;  Southerland  on  Damages, 
581,  666.) 

"  The  judgment  should,  therefore,  be  modified  by  striking 
therefrom  the  sum  of  $24.90  for  excess  of  interest  allowed,  and 
as  so  modified,  should  be  aflBrmed  without  costs  to  either  party 
in  this  conrt." 

Ed.ward  S,  Rapallo  for  appellant. 

Birdseye,  Chyd  <&  Baylies  for  respondent. 
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Earl,  J,,  reads  for  modification  as  above,  and  for  affirmance 
as  modified. 
All  concur. 
Judgment  accordingly. 


Fbancis  H.  Stoddard,  Respondent,  v.  The  Lakb  Shore  and 
Michigan  Southern  Railway  Company,  Appellant 

(Sabmitted  December  6,  1883  ;  decided  December  14.  1883.) 

JSdward  S.  Bapallo  for  appellant. 

Luoien  Birdaeye  for  respondent. 

Agree  to  modify  judgment  by  striking  therefrom  the  sum 
of  $130.58  for  excess  of  interest  allowed,  and  as  modified, 
affirmed  on  opinion  in  Saiidera  v.  Z.  S.  <&  M.  JS,  JR.  Co. 
{a/titCy  p.  641). 


Henry  B.  Kretzler,  Appellant,  v,.  The  People  of  the  State 
OF  New  York,  Respondent. 

Thomas  O'Conner,  Appellant,  v.  The  Same,  Respondent. 

Michael  E.  Riley,  Appellant,  v.  The  Same,  Respondent. 

These  cases  presented  the  sams  question,  and  were  decided 
upon  the  authority  of  Kehn  v.  People  State  of  New  York  (93 
J<.  Y.  291). 


William  Kelly,  Appellant,  v.  Anna  C.  Devlin,  as  Admin- 
istratrix, etc.,  et  al.,  Respondents. 

(Argnud  November  19,  1883;  decided  Januarj  15,  1884.) 

The  opinion  simply  discusses  the  evidence,  holding  there  was 
sufficient  to  sustain  the  judgment. 

NeUon  /.  Waterhury  for  appellant. 
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John  n,  Strahan^  Albert  Gardozo  and  Richa/rd  Z.  New- 
combe  for  respondents. 

Per  curiam  opinion  for  aiBnnance.   * 
All  concur. 
Judgment  affirmed. 


Geokge  L.  Whitman  et  al.,  Respondents,  v.  Abel  Hobton, 

Appellant. 

(Argued  December  6,  1883  ;  decided  January  15, 1884.) 

iV.  A,  Ilalbert  for  appellant. 

Henry  Stanton  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Geoege  W.  Weld  et  al.,  Respondents,  v.  Bbbkabd  Reillt, 
Sheriff,  etc.,  Appellant. 

(Argued  December  7,  1883  :  decided  January  15,  1884.) 

Thomas  G,  Shearman  for  appellant. 

Edward  M.  Shepard  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Charles  E.  Wemple  et  al..  Appellants,  v.  David  M.  Hil- 
DEBTH,  Respondent. 

(Argued  December  11, 1883  ;  decided  January  16,  1884.) 
Artemu8  B,  Smith  for  appellants. 
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Robert  S.  Oreen  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Gbosgb  C.  Genet,  Appellant,  v.  The  Crrr  of  Beooklyn,  Re- 
spondent. 

This  action  was  brought  to  have  certain  assessments  upon 
lands  in  the  city  of  Brooklyn  for  the  widening  and  improving 
of  Sackett  street,  under  the  act  chapter  631,  Laws  of  1868,  set 
aside  and  declared  void,  and  in  the  alternative  to  recover 
$9,572  against  the  city,  the  amount  of  an  award  made  by  the 
commissioners  of  estimate  and  assessment  for  land,  part  of  the 
lot  assessed,  taken  for  the  improvement. 

The  court  below  decided  against  plaintiff  upon  both  points, 
and  directed  a  dismissal  of  the  complaint. 

The  claim  to  set  aside  the  assessment  was  based  upon  the 
ground  tliat  said  act  made  no  adequate  provision  for  compensa- 
tion, and  so  was  unconstitutional,  and  that  as  there  was  no  legal 
taking  of  the  land,  the  assessment  based  thereon  was  uncon- 
stitutional and  void.  The  court  here  say  as  to  this,  and  as  to 
the  question  of  the  liability  of  the  city  for  the  assessment : 
« The  case  of  Sage  v.  City  of  Brooklyn  (89  N.  Y.  189), 
decided  after  the  decision  of  this  case,  fully  meets  this  point, 
and  holds  that  the  act  did  impose  a  direct  liability  upon  the 
municipality  to  pay  the  awards  made  in  the  proceedings,  and 
upon  this  ground  the  court  sustained  the  constitutionality  of 
the  act.  Upon  the  case  as  now  presented,  therefore,  the  plaint- 
iff was  not  entitled  to  have  the  assessment  set  aside,  and  this 
relief  was  properly  refused. 

In  disposing  of  the  other  question,  to-wit,  the  claim  of  the 
plaintiff  for  judgment  against  the  city  for  the  amount  of  the 
award,  the  court  based  its  decision  upon  two  propositions: 
firsts  the  lands  taken  for  the  widening  of  Sackett  street  were 
not  taken  by  the  city,  and  second^  that  the  city  was  subjected  to 
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no  liability  for  the  payment  of  the  award.  The  case  of  Sage 
V.  City  of  Brooklyn  decides  both  of  these  propositions 
adversely  to  the  defendant.  It  was  held  that  the  improvement 
was  a  municipal  improvement,  and  also,  as  before  stated,  that 
the  city  became  liable  to  pay  the  awards  to  the  land  owners. 
The  judgment  of  the  court  denying  the  plaintiflPs  right  to  a 
judgment  for  the  award,  cannot  be  supported  on  the  grounds 
upon  which  it  proceeded,  and  we  think  the  case  for  this  reason 
must  go  back  for  a  new  trial." 

It  was  insisted  on  behalf  of  the  defendant  that  assuming  the 
liability  of  the  city  to  pay  tlie  awards  to  the  land  owners,  there 
is  nevertheless  a  right  of  set-off  of  unpaid  assessments  against 
awards,  in  cases  of  awards  to  persons  who  are  also  assessed  for 
benefits,  and  that  the  plaintiff's  assignor  in  this  case  having  been 
assessed  for  benefit  to  his  other  land,  resulting  from  the  widen- 
ing of  Sackett  street,  this  plaintiff  as  assignee  can  only  recover 
the  excess,  if  any,  of  the  award  over  the  assessment. 

The  court  say  :  "  This  presents  an  important  question.  But 
it  was  not  raised  by  the  answer  nor  litigated  on  the  trial,  and 
there  are  no  facts  found  wliich  would  justify  the  court  in  now 
deciding  it. 

The  determination  of  the  question  between  the  parties  re- 
quires a  careful  examination  of  the  charter  acts  of  the  defend- 
ant, and  of  the  various  special  statutes  relating  to  the  improve- 
ment, as  .well  as  a  precise  knowledge  of  the  particular  facts  in 
respect  to  the  assessments  in  question.  We  express  no  opinion 
on  the  point;  upon  a  new  trial  the  pleadings  may  perhaps 
be  amended  and  the  question  properly  raised." 

George  G.  Oerietj  appellant,  in  person. 
John  A.  Taylor  for  respondent. 

Andrews,  J.,  reads  for  reversal  and  new  triaL 
All  concur. 
Judgment  reversed. 
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John  M.  Mastebson,  Appellant,  v,  Caleb  E.  Whitakbb  et  al., 

Kespondents: 

(Argued  December  10,  1888  ;  decided  Janaary  15, 1884.) 

Flamen,  B.  Candler  for  appellant. 

Oeorge  V.  If*  Baldwin  for  respondents. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


Caleb  E.  Whiiaker,  Respondent,  v.  Imperial  Skirt  Manu- 
FAOTUBiNG  CoMPANY,  Appellant. 

(Argued  December  12, 1883;  decided  January  15,  1884.) 

The  principal  questions  presented  were  upon  exception  to 
findings  of  fact. 

The  court  say:  "We  find  no  question  of  law  improperly 
decided,  nor  any  finding  of  fact  unsupported  by  evidence.  In 
such  a  case  we  have  only  to  affirm  the  judgment.  (Code, 
§§  1337,  1338;  ReynoUa  v.  Robinson,  82  N.  Y.  103';  37  Am. 
Rep.  555.)" 

Flamen  B.  Camdler  for  appellant. 
Oeorge  V.  N,  Baldwin  for  respondent. 

Danforth,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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EwEN  McInttbe,  Bespondent,  v.  Wjlliau  E.  Stkono,  Appel- 
lant. 

(Argued  December  14»  1888 ;  decided  January  22, 1884.) 

Henry  S.  Jiennett  for  appellant. 

William  J.  Gibson  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur  except  Danfobth,  J.,  dissenting. 

Judgment  atlirnied. 


Qenbt  Danenbaum  et  al.,  Respondents,  v.  Lehmak  H.  Man- 
DELBAUM,  Appellant. 

(Argued  December  4, 1888  ;  decided  January  22, 1884.) 

E.  C.  Boardman  for  appellant. 

Mastua  S,  Hansom  for  respondents. 

Agree  to  affirm  on  opinion  in  Segelken  v.  Meyer  {ante,  p.  4:73). 
All  concur. 
Order  affirmed. 


The  People  of  the   State  of  New  Yobk,  Appellants,  v. 
Thomas  MoKbon,  Respondent. 

tSubmitted  January  14, 1884 ;  decided  January  22,  1884.) 

J.  Sam  Johnson  for  appellant. 

M.  jft.  ds  E.  M.  BarUett  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judorment  affirmed. 
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The  People  of  the  State  of  New  Tobk,  Kespondent,  v, 
Geobgb  Smtih,  Appellant. 

Argued  Janaarj  14, 1884  ;  decided  January  22,  1884.) 

John  D.  Tovmsend  for  appellant. 

John  Vincent  for  respondent. 

Agree  to  aflSrm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Henbt  Ohamberlin,  Respondent,  v.  Harriet  A.  Brady  et  al., 
as  Executors,  etc.,  Appellants. 

(Argued  January  16,  1884;  decided  January  29,  1884.) 

George  H.  Foster  for  appellants. 

Edwin  B.  Smith  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


George  WnrrmG  et  al.,  Appellants,  v.  Joachim  Lebenheim 
et  al..  Respondents 

(Argued  January  16,  1884 ;  decided  January  29, 1884.) 

A.  Blumenstiel  for  appellants. 

John  M.  Carroll  for  respondents. 

Agree  to  affirm  ;  no  opinion. 

All  concur. 

J  ndgment  affirmed. 
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OoKDON  MoKenzib  ct  al.,  Respondenta,  v.  Maaia  E.  Decker, 
Administratrix,  etc.,  Appellant. 

(Argued  January  21,  1884  ;  decided  February  5,  1884.) 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  upon  a  contract  between  plaintiflFsand  Nicholas  H.  Decker, 
defendant's  intestate,  for  the  construction  of  a  cemetery  vault 
by  the  former  for  the  latter. 

The  substance  of  the  contract  and  the  facts,  so  far  as  perti- 
nent, as  well  as  the  holdings  thereon,  are  given  in  the  follow- 
ing extract  from  the  opinion : 

*'  The  referee  found  as  a  fact  that  after  the  construction 
of  the  vault,  the  defendant  expressed  himself  perfectly  satis- 
fied with  the  work.     There  was  abundant  evidence  to  sustain 
this  finding  and  we  must  assume  its  truth  in  a  further  examina- 
tion of  the  case.     The  contract  provided  for  payment  to  be 
made  to  the  builder  in  two  installments  —  "one-half  of  the 
amount  when  the  foundation  is  built,  and  the  cut  granite  re- 
quired for  the  vault  is  in  Johnstown  ;  the  balance  of  the  price 
to  be  paid  on  the  completion  of  the  work  to  his,  said  Nicholas 
n.  Decker's  satisfaction."     That  it  was  so  completed  was  estab- 
lished, and  the  balance  remaining   unpaid   became   due  and 
payable,  unless  wo  are  to  heed  the  criticism  of  the  learned 
counsel  for  the  appellant  that  it  was  not  so  completed  by  the 
builder,  but  was  finished  by  Decker  himself.     The  difliculty 
grew  out  of  a  disagreement  as  to  the  meaning  of  the  contract. 
The  builder  was  about  to  put  on  the  fourth  roof  stone,  which 
was  a  limestone,  when  the  defendant  insisted  it  should  be 
granite.     The  builder  refused  to  make  the  substitution,  and 
Decker  did  it  himself,  charging  against  the  builder  the  cost  of 
the  change,  and  also  that  of  the  steps,  cut  out  of  a  single  block, 
instead  of  being  made  separate.     The  courts  below  have  sus- 
tained Decker's  construction,  and  allowed  to  him,  upon  his  de- 
mand, the  amount  expended  by  him  for  the  granite  roof  stone. 
Practically,   therefore,   the   placing   of   the  fourth   stone  of 
granite,   although  furnished   under   Decker's   direction,   and 
upon  his  responsibility,  has  been  paid  for  by  tho  builder  by 
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its  application  on  the  contract-price,  and  as  by  the  judgment 
it  has  been  furnished  at  his  expense,  it  may  fairly  be  said  to 
have  been  furnished  by  him  so  that  the  balance  of  the  contract- 
price  became  due  even  on  the  appellant's  construction.  And 
that  it  was  so  due  and  payable  Decker  admitted,  for  he  offered 
to  pay  what  he  conceded  to  be  due,  which  was  less  than  the 
builder  claimed,  and  the  offer  negatived  any  claim  that  nothing 
was  due,  which  would  have  been  the  case  if  Decker  had  stood 
upon  the  ground  that  the  vault  had  not  been  completed  to  his 
satisfaction.  It  is  to  be  observed  also  that  the  stipulation  in 
the  contract  is  a  very  rigid  and  dangerous  one.  It  puts 
a  power  in  the  hands  of  the  one  party  which  may  be  wielded 
very  harshly  and  severely  against  the  other,  and  we  ought  not 
to  construe  it  with  any  unnecessary  liberality  in  favor  of  one 
who  possesses  it.  By  the  terms  of  the  contract,  payment  be- 
came due  upon  the  completion  of  the  vault  to  Decker's  satisfac- 
tion. It  was  so  completed,  and  the  only  further  question  was 
how  much  was  due  to  the  builder  growing  out  of  Decker's  pay- 
ments for  material.  The  defendant  cannot  be  permitted  to 
hold  two  inconsistent  positions.  If  he  insisted  that  Oliver  was 
in  default  and  did  not  complete  the  vault,  then  he  owed  him 
nothing,  and  should  not  have  offered  payment  and  recognized 
a  liability,  nor  charged  against  Oliver  what  he  himself  paid 
for  his  own  completion  of  the  work.  But  in  his  answer  he 
alleged  that  he  had  paid  not  $2,600,  which  was  the  first  install- 
ment of  the  contract-price,  but  $4,440,  a  sum  which  could  only 
be  reached  by  charging  all  of  his  advances  to  Oliver,  including 
the  granite  roof-stone,  and  treating  him  as  having  carried  the 
work  to  completion,  and  as  responsible  for  it  to  the  end.  The 
peculiar  circumstances  of  the  case  take  it  out  of  the  general 
rules,  which  the  appellant's  counsel  invokes." 

Ira  D.  Warren  for  appellant. 

Eugene  II.  Pomeroy  for  respondent. 

Finch,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Mabgasbt  CpsoBOVEy  as  Administratrix,  etc.,  liespondeiit,  v. 
Thk  New  Yokk  Oentbal  and  Hudson  Eivke  Railroad 
Company,  Appellant. 

Emma  T.  Baebinger,  as  Administratrix,  etc.,  Ecspondent,  v. 
The  Same,  Appellant. 

(Argued  Janaary  21,  1884  ;  decided  February  5, 1884.) 

Frank  Loomis  for  appellant. 

Homer  A.  Nelson  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgments  affirmed. 


Josephine  R.  Baeon  et  al.,  as  Executors,  etc.,  Respondents,  v. 
George  Spies  et  al..  Appellants. 

(Submitted  January  23,  1884;  decided  February  5, 1884.) 

H,  M.  Wilbur  for  appellants. 

James  A.  Ward  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Peter  Y.  Z.  Lane,  Appellant,   v.  Jedediah  K.  Hayward, 
Executor,  etc..  Respondent. 

(Argued  January  24, 1884 ;  decided  February  5, 1884.) 

S,  T,  Freeman  for  appellant. 

Jedediah  K.  Ilayward^  respondent,  in  person. 
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Agree  to  afl5rm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


"William  Tozer,  as  Administrator,  etc.,  Respondent,  v.  The 
New  York  Csntbal  and  Hudson  Kiyeb  Railroad  Com- 
pany, Appellant. 

(Argued  January  24, 1884  ;  decided  February  5, 1884.) 

Oeorge  G.  Oreene  for  appellant. 

Myron  II.  Pecky  Jr.^  for  respondent. 

Agree  to  affirm;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Cullen   p.    Gbadin,    Respondent,  v.  Tstdoba  Hebnandez 
Moeijon,  Impleaded,  etc.,  Appellant. 

(Argued  January  24, 1884  ;  decided  February  6,  1884.) 

Oeorge  H.  Forster  for  appellant. 

John  L.  Logan  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Hablan  H.  Sackbideb  et  al.,  Respondents,  "O,  Attcifi  A*  OooKH, 
as  Executrix,  etc.,  Appellant. 

(Argued  January  24,  1884 ;  decided  February  5, 1884.) 

Day  <&  Romer  for  appellant. 
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Frank  W.  Stevens  for  respondent 

Agree  to  aflBrra  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Theodore  Hoffman,  Appellant. 

(Argued  January  29.  1884;  decided  February  5,  1884.) 

jB.  W.  Travis  and  Hiram  Paulding  for  appellant. 
Nelson  II.  Baker  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Patrick  Sheahan,  Appellant,  v.  The  National  Steamship 
Company,  Respondent. 

(Argued  January  28,  1884  ;  decided  February  5,  1884.) 

John  Chetwood  for  motion. 

Patrick  Sheahan  opposed. 

Motion  to  dismiss  appeal  granted ;  no  opinion. 
All  concur. 


Henrt  C.  Simms,  Respondent,  v.  George  Voght  et  al.,  Ap- 
pellants. 

(Submitted  January  16, 1884  ;  decided  February  8, 1884.) 

This  was  an  action  of  ejectment  to  recover  possession  of  cer- 
tain premises  situated  in  the  city  of  Brooklyn. 
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Plaintiff  claimed  title  under  a  deed  given  on  a  foreclosure 
sale.  It  was  conceded  that  the  mortgagor  was  at  the  time  of 
the  execution  of  the  mortgage  the  owner  in  fee  of  the  premises. 
Defendants  claimed  the  right  of  possession  under  certain  leases 
and  certificates  on  sale  of  the  premises  for  non-payment  of 
taxes  and  water  rents. 

The  opinion,  which  is  given  in  full,  states  the  facts  so  far  as 
pertinent  to  tlie  points  presented. 

"  It  must  be  assumed  that  the  various  leases  and  certificates 
given  by  the  city  of  Brootlyn  upon  sale  of  the  premises  in  ques- 
tion for  non-payment  of  taxes  and  water  rents,  and  under  which 
the  defendant  claims  title  and  possession,  were  invalid  by  reason 
of  defects  pointed  out  at  the  trial,  for  the  appellant  in  no  re- 
spect controverts  the  grounds  upon  which  their  insufficiency 
was  adjudged.  His  claim  is  that  '  whether  they  were  valid  or 
invalid,  the  plaintiff's  title  was  taken  subject  and  subordinate 
to  them.  This  contention  is  placed  upon  the  usual  direction 
to  the  referee  contained  in  the  judgment  of  foreclosure,  *  that 
out  of  the  moneys  arising  from  the  sale  of  the  mortgaged 
premises,'  he  shall  retain  '  the  amount  of  any  lien  or  liens  upon 
them  at  the  time  of  such  sale,  for  taxes  or  assessments.'  It  is 
not  pretended  that  any  money  was  retained  for  that  purpose, 
or  that  the  purchaser  undertook  their  payment.  It  may,  how- 
ever, be  granted  that  the  purchaser  took  his  title  subject  to  any 
lien  which  then  existed.  But  the  judgment  in  favor  of  the 
plaintiff  was  predicated  upon  the  finding  that  no  lien  was  im- 
posed by  the  tax  proceedings,  and  if  invalid,  the  defendants 
could  acquire  no  right  under  them. 

"  It  is  also  contended  by  the  appellants  that  no  evidence  was 
given  of  the  value  of  the  rents  and  profits,  and,  therefore,  that 
the  trial  judge  erred  in  allowing  for  them  more  than  a  nominal 
amount.  We  are,  however,  referred  to  no  exception  which 
raises  this  question,  and  can  find  only  the  general  exception  to 
each  and  every  part  of  the  finding  and  conclusion  of  the  trial 
court.  This,  as  is  well  settled,  is  insufficient  if  any  part  of  the 
conclusion  is  good,  and  as  we  have  already  seen  the  judgment, 
in  its  general  aspect,  is  without  error.  If  the  appellants  are 
right  upon  the  point  now  raised,  the  excess  is  definite  and  cer- 
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tain,  and  in  such  a  case  judgment  will  not  be  reversed  on 
account  of  it,  if  the  prevailing  party  is  willing  to  renait,  and 
that  he  may  make  his  election  at  the  earliest  opportunity,  the 
error  should  be  pointed  out.  {McMahon  v.  N,  T.  cfe  E.  H.  R, 
Co.j  20  N.  Y.  463.)  So  far  as  the  record  shows,  the  point  is 
made  now  for  the  first  time.  It  cannot  prevail.  The  other 
grounds  argued  relate  to  mere  irregularities  in  the  proceedings 
of  foreclosure,  and  are  not  available  in  this  action. 

"  The  judgment  appealed  from  should  be  affirmed,  with  costs." 

John  H,  Claytoii  for  appellants. 

jD.  p.  Barnard  for  respondent. 

Danfokth,  J.,  reads  for  affirmance.  ^ 
All  concur. 
Judgment  affirmed. 


John  J.  Townsend,  Respondent,  «.  The  New  Yokk  Life 
Insubanok  and  Tbust  Company  as  Administrator,  etc., 
Appellant. 

(Argued  January  21 » 1884  ;  decided  February  8,  1884.) 

Reveksed  on  the  ground  that  there  was  not  evidence  suffi- 
cient to  sustain  certain  of  the  referee's  findings  of  fact. 

Ira  D,  yTarren  for  appellant. 

Joseph  H.  Choate  for  respondent. 

Danfoeth,  J.,  reads  for  reversal. 
All  concur. 
Judgment  reversed. 
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ACCX>MPL1CB. 

H  Hems  that  one  who  parchaaeB  a 
lottery  ticket  for  the  t>arpose  of 
detecting  and  punishing  the 
vendor,  not  with  intent  to  aid  in 
the  commission  of  the  offense,  is 
not  an  accomplice  within  the  mean- 
ing of  the  provision  of  the  Code 
of  Criminal  Procedure  (§  399),  de- 
claring that  a  conviction  cannot  be 
had  upon  the  ancorroborated  testi. 
mony  of  an  accomplice.  People  v . 
IfoeU^,  137 


ACCOUNT  (ACTION  FOR). 

Where  an  agent  has  been  Intrasted 
with  his  principal*8  monej,  to  be 
expended  for  a  specific  purpose, 
the  former  may  be  requirad  to  ac- 
count in  equity  ;  and  upon  such  an 
accounting  the  burden  is  upon 
him  of  showing  that  his  trust  du- 
ties have  been  performed, '  and 
the  manner  of  their  performance. 
Marvin  ▼.  Brooke.  71 


ACCOUNTING. 

1.  A  petition  presented  to  a  surro- 
gate set  forth  that  J.  was  trustee 
under  the  will  of  McC;  that  the 
petitioner  was  by  the  terms  of  the 
will  entitled  to  the  interest  on  the 
trust  f  und«  which  was  so  invested 
as  to  yield  an  annual  income,  of 
which  at  least  $337.60  was  then  in 
the  hands  of  the  trustee,  and  that 
he  refused  to  pay  it  over,  claiming 
that  the  petitioner  had  assigned 
his  interest,  which  claim,  the  peti- 
tioner averred,  was  unfounded. 
Heldy  that  the  petition  was  suffi* 
clent  to  entitle  the  petitioner  under 
the    Code    of     Civil    Procedure 
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ta  an  order  for  an 
accounting.    In  re  McGarter.    558 

2i  The  answer  did  not  deny  the  va- 
lidity  or  legality  of  the  petitioner's 
claim,  but  set  up  the  pendency  of 
an  action  in  which  the  trustee  was 
plaintiff  and  tlie  petitioners  and 
others  were  defendants,  for  the 
purpose  of  settling  conflicting 
claims,  alleged  by  the  trastee  to 
have  been  made  npon  the  fond  and 
its  income.  No  proof  was  given 
in  support  of  these  allegatiotts. 
Held,  tlie  facto  stated  did  not  in 
any  way  tend  to  show  that  the  pe- 
titioner's claim  wsA  of  doubtful 
validity,  or  that  the  action  was 
necessary ;  bat  if  this  were  other- 
wise, in  the  absence  of  the  denial 
of  validity  or  legality  required  by 
the  Code  (§2806),  the  pendency  of 
the  action  was  immaterial,  and 
waa  no  bar  to  an  aocoonting.     Id, 

ACTION. 

The  complaint  herein  alleged  the  em- 
ployment of  defendant  as  attorney, 
etc.,  and  that  while  so  employed  he 
received  the  money  in  question  "  in 
a  fiduciary  capacity,"  that  the  same 
had  been  demanded,  but  that  he 
neglected  and  refused  to  pay  the 
same  and  had  converted  it  to  his 
own  use.  Held^  that  the  cause  of 
action  was  one  ex  contractu  not  ex 
delicto,    Segelken  v.  Meyer,       473 

ADVERSE  POSSESSION. 

L  The  proviflion  of  the  Revised 
Statutes,  declaring  a  grant  of  land 
void  if  at  the  time  of  delivery 
thereof  the  land  shall  be  in  the 

83 
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actaal  poBBeasion  of  one  claiming 
under  a  title  adverse  to  that  of  the 
grantor,  does  not  apply  to  a  deed 
from  an  assignee  in  bankruptcy, 
made  in  pursuance  of  an  order  of 
the  bankruptcy  court.  GoUman  v. 
M.  B,  Imp.  Co.  (Limited).  239 

2.  One  holding  the  legal  title  to 
lands,  although  not  actually  occu- 
pying, will  be  considered  as  con- 
structively  in  possession  thereof, 
unless  they  are  in  the  actual  hostile 
occupancy  of  another  under  a  claim 
of  title.    Bliu  v.  Johnson.         235 

8.  Where  the  true  owner  has  been 
dispossessed,  if  the  dispossession 
terminates  within  twenty  years, 
the  possession  will  be  considered 
as  having  returned  to  him ;  to  de- 
feat his  title  the  adverse  possession 
must  be  continuous  for  twenty 
years.  Id. 

4.  One  J.  held  the  legal  title  to  the 
whole  of  a  highway;  S.,  to  whose 
title  plaintiff  succeeded,  took  title, 
in  1837,  to  a  farm  adjoining  the 
highway  under  a  deed  which  by  its 
terms  bounded  the  lands  on  the 
north  by  the  center  of  the  highway ; 
immediately  thereafter  8.  built  a 
fence  extending  one  rod  into  the 
highway,  along  the  entire  north 
line  of  his  farm,  and  he  and  his 
successor  in  title  contmued  to 
occupy  the  inclosed  strip  under 
claim  of  title  until  1846,  when, 
upon  a  survey  establishing  J.'s  title 
to  the  whole  highway  the  fence 
was  removed  back  to  the  south  line 
thereof,  and  thereafter  no  part  of  it 
was  inclosed.  From  1867,  when 
plaintiff  purchased  and  took  pos- 
session, down  to  1875,  he  occupied 
a  strip  of  land  one  rod  wide  ad. 
joining  his  farm,  by  plowing,  cul- 
tivating and  mowing  it  each  year. 
Hddt  that  conceding  both  of  these 
periods  of  occupation  were  hostile 
in  inception  and  continuous  in  char- 
-acter  and  sufficient  to  initiate  a 
claim  to  an  adverse  possession, 
they  did  not  bar  the  right  of  the 
true  owner  as  there  was  not  a 
continuous  adverse  possession  for 
twenty  years.  Id. 

.5.  Daring  the  period  between  1846 
and  18(37,  T.,  plaintiff's  predecessor 


in  title,  once  a  year  cut  the  grass 
from  a  small  plat  of  ground  in  the 
highway,  a  row  of  trees  was  also 
planted  bv  him  in  the  highway  in 
1864,  which  were  within  a  few 
years  thereafter  taken  up  or  de- 
stroyed, and  he  sometimes  piled 
lumber  in  the  highway  against  his 
fence.  He  did  not  occupy  the  high- 
way in  any  other  manner.  -  Heid,' 
that  the  evidence  failed  to  establish 
a  claim  by  adverse  poesession.    Id 

6.  The  setting  out  of  trees  or  the 
building  of  a  sidewalk  in  a  high- 
way by  the  owner  of  adjoining 
lands,  as  authorized  by  the  act  of 
1863  (Chap.  93,  Laws  of  1863),  is 
not  such  an  occupation  as  can  be 
made  the  foundation  of  a  claim 
to  title  by  adverse  possession  as 
against  the  true  owner.  Id. 

7.  A  tenant  cannot  by  a  disclaimer, 
or  by  mere  words  denying  his  land- 
lord's title  and  asserting  one  of  his 
own,  work  a  forfeiture  of  bis  ten* 
ancy,  or  set  running  an  advene 
possession.  The  possession  of  the 
tenant  and  of  his  grantees  and 
assigns  is  that  of  the  landlord,  and 
not  hostile  or  adverse ;  and  this  is 
so  as  to  a  grantee  who  has  taken  a 
deed  of  the  fee  in  ignorance  of  the 
fact  that  his  grantor  stood  in  the 
relation  of  tenant,  the  latter  deny- 
ing apy  such  relation.  WhUinff  v. 
Edmundi.  309 

8.  The  possession  of  the  tenant,  thus 
in  subordination  to  the  title  of  the 
landlord,  continues,  not  only  dur- 
ing the  term,  but  .is  presumed  to 
remain  unchanged  until  twenty 
years  after  the  termination  thereof, 
and  notwithstanding  any  claim  of 
the  tenant  or  his  successors  to  a 
hostile  title.  (Code  of  Qvil  Pro- 
cedure, §  373.)  Id. 

9.  To  rebut  this  presumption  and 
initiate  an  adverse  holding,  the 
tenant  must  do  something  equiva- 
lent to  a  surrender  of  possession 
to  the  landlord  and  bring  home  to 
him  knowledge  of  the  adverse 
claim.  Id. 

10.  In  an  action  of  ejectment,  it  ap- 
peared that  the  premises  in  ques- 
tion were,  in  1824,  in  the  possession 
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of  a  tenant  who  Lolu  under  a  lease 
from  W.,  dated  in  1823,  and  run- 
ning for  twenty  years.  In  order  to 
get  possession,  R.  T.,  wlio  had  or 
claimed  a  title  under  a  deed  from 
B.,  employed  I.  to  purchase  the 
lease,  which  he  did  with  the  money 
of  R.  T.,  taking  an  assignment, 
however,  in  his  own  name.  By  col. 
losion  with  I.,  and  without  the 
knowledge  of  the  landlord,  R.  T. 
entered  into  possession,  asserting 
title  under  the  deed  from  B.  The 
lease,  however,  was  found  in  his 
possession,  and  he  made  several 
efforts  to  buy  the  W.  title.  Plaintiff 
claimed  under  deeds  from  the  heirs 
of  W.  to  C,  executed  in  1858  and 
1859.  The  premises  were  then  in 
the  possession  of  grantees  of  Q.  F. 
T.,  who  entered  under  a  deed  in 
1846.  It  was  admitted  by  defend- 
ants  that  R.  T.  **  and  the  grantees 
under  him  have  been  in  possession 
*  *  *  and  that  defendant  is 
now  in  possession  under  that  (R. 
T.'s)  claim  of  title."  The  trial 
court  refused  to  submit  to  the  jury 
the  question  as  to  the  character  of 
R.  T.'s  entry  into  possession,  and 
nonsuited  plaintiff.  Held  error; 
that  if  R.  T.,  when  he  entered  in 
1824,  became  the  tenant  of  W.,  his 
possession  and  that  of  his  grantees 
remained  the  possession  of  his 
landlord  not  only  until  the  end 
of  the  term,  but  presumably  for 
twenty  years  thereafter,  i.  e.,  until 
1863,  and  so  there  was  no  adverse 
possession  at  the  time  of  the  con- 
veyance to  C.  making  his  deed 
void  for  champerty ;  and  that, 
therefore,  the  question  as  to  the 
character  of  R.  T.'s  possession 
should  have  been  submitted  to  the 
jury.  Id. 

Party  cannot  eUiim  right  by 

adterse  possession^  uihere  use  of  an- 
othefs  land  is  by  consent. 

Bee  Cronkhite  v.  Cronkhite,        823 


ALIEN. 

As  to  rights  of  citizens  of  the 

Grand  Duehy  of  Hesse  to  hold  and 
convey  real  estate  under  the  treaty  of 
1845. 

Bee  BoOerman  ▼.  Blake.  {Mem,)  624 


APPEAL. 

1.  The  General  Term  of  the  Supreme 
Court  has  no  authoAty  on  appeal 
to  determine  the  amount  of  unset- 
tled damages ;  at  least  where  no 
facts  are  found  below  upon  which  ' 
an  estimate  as  to  the  true  amount 
can  be  made.   Andreuos  v.  I^ng,  16 

2.  Accordingly  Tuld,  where  on  trial 
before  a  referee  in  an  action  for 
attorney's  services  wherein  the  de- 
fendant set  up  a  breach  of  the  con- 
tract  of  employment  on  the  part  of 
plaintiffs,  and  the  referee  found  the 
breach,  but  allowed  only  nominal 
damages,  and  where  the  General 
Term  decided  this  to  be  erroneous 
and  that  defendant  was  entitled  to 
substantial  damages,  that  it  was 
error  for  the  General  Term  to  fix 
the  damages  ;  that  it  only  had  au- 
thority to  order  a  new  trial,  so  that 
the  amount  of  damages  might  be 
determined  by  a  trial  court.        Id. 

3.  In  an  equity  action  brought  to  Set 
aside  alleged  fraudulent  convey- 
ances made  by  a  judgment  debtor, 
the  defendant  is  not  entitled  to  a 
jury  trial.  The  court  may  frame 
issues  and  direct  them  to  be  tried 
before  a  jury,  but  this  is  in  its  dis- 
cretion, and  its  determination  is 
not  the  subject  of  review.  Wrig?U 
v.  Nostrand.  31 

4.  Where  the  alleged  fraudulent  con- 
veyances were  of  the  debtor's  real 
estate  to  his  wife,  and  the  judg- 
ment set  them  aside,  lield,  an  ob- 
jection  to  such  judgment,  that  it 
did  not  provide  for  the  wife's  right 
of  dower,  could  not  be  raised  on 
appeal ;  that  the  remedy,  if  any, 
was  by  motion.  Id. 

5.  On  trial  of  an  action  for  libel, 
where  the  alleged  libelous  pub- 
lication  contained  charges  injuri- 
ous to  plaintiff's  character  and  to 
his  business,  and  the  complaint 
averred  that  by  reason  of  the  libel 
plaintiff  had  been  greatly  injured 
in  his  business,  by  the  loss  of 
good-will  and  patronage,  plaint- 
iff was  permitted  to  testify  as  a 
witness  that  immediately  after  the 
publication  bis  business  fell  off, 
and  to  state  the  amount  of  his  daily 
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Bales  np  to  and  immediatelj  after 
Buch  publication.  The  questions 
were,  objected  to  g^ne rally.  Held, 
defendant  oonld  not  object  on  ap- 
peal  that  the  complaint  was  not 
specific  enoQgh  to  authorize  proof 
of  special  damage.  Bergnumn  v. 
Jones.  51 

6.  Where  evidence  is  received  under 
a  general  objection,  the  ruling  will 
not  be  held  erroneous  unless  there 
are  grounds  of  objection,  which 
could  not  have  been  obviated  had 
thej  been  specified,  or  unless  the 
evidence  in  its  essential  nature  is 
incompetent.  Id. 

7.  A  complaint  contained  a  count 
for  false  imprisonment,  and  also 
one  for  malicious  prosecution.  On 
trial  a  motion  by  defendant's  coun- 
sel to  dismiss  the  complaint  as  to 
the  last  cause  of  action  was  denied; 
as  to  it,  however,  the  jury  found 
for  defendant,  but  rendered  a  ver- 
dict for  plainti  GT  upon  the  first  cause 
of  action.  Held^  that  the  denial 
of  the  motion,  even  if  erroneous, 
could  have  had  no  injurious  effect, 
and  so  was  not  ground  for  reversal. 
ITiarne  v.  TurSc,  90 

8.  An  order  of  General  Term  affirm- 
ing an  interlocutory  judgment  is 
not  appealable.  Raynorv.  Raynor. 

348 

9.  It  seems^  that  the  party  aggrieved 
must  wait  until  final  judgment  is 
entered,  when  he  may  either  ap- 
peal directly  to  this  court  (Code 
of  Civil  Procedure,  8  1886),  in 
which  case  the  appeal  will  bring 
np  for  review  only  the  determina- 
tion of  the  General  Term,  affirm- 
ing the  interlocutory  judgment,  or 
he  may  appeal  to  the  General 
Term  (§  1350).  which  appeal  will 
bring  up  for  review  only  the  pro- 
ceedings   after  the    interlocutory 

I'  udgment,  and  in  case  of  affirmance 
le  mar  appeal  to  this  court,  which 
appeal  will  present  for  review  all 
the  questions  of  law  involved  in 
the  whole  case.  Id. 


10.  It  seems  also,  that  where  the  Gen- 
eral Term,  on  appeal  from  either 
the  interlocutory  or  the  final  judg- 
ment, grants  a  new  trial,  an  appeal 


may  be  taken  to  this  oonrt  (§g  190, 
191).  Jd. 

11.  It  seems,  that  a  party  aggrieved 
by  an  interlocvtory  judgment  may 
also,  after  entry  of  tlie  judgment, 
move  for  a  new  trial  (§  1001)  on 
one  or  more  exceptions  contained 
in    a    case  settled    as  prescribed 

(§997),  and  from  the  order  grsat- 
ing  or  refusing  the  motion  an  ap- 
peal may  be  taken  to  this  conrt 
(§  190).  Jd. 

12.  An  order  of  General  Term,  vacat- 
ing the  report  of  eommissioners 
appointed  in  proceedings  by  a  rail- 
road corporation  to  acquire  title  to 
lands  and  the  confirmation  thereof, 
and  directing  a  new  appraisal  be- 
fore new  commissioners,  is  not 
reviewable  here.  In  re  JSf.  F.  W. 
8.  db  B.  B.   Co.  287. 

13.  The  General  Term,  however,  has 
no  power  on  appeal  by  the  com- 
pany from  the  order  of  confirmation 
to  award  oosta  against  the  owners. 

Id. 

14.  Where  costs  are  awarded,  so 
much  of  the  General  Term  order 
is  reviewable  here ;  but  this  does 
not  confer  jurisdiction  to  review 
the  whole  order.  Id. 

15.  As  to  whether  the  general  provis- 
ions applicable  to  appeals  to  this 
court  extend  to  condemnation  pro- 
ceedings under  the  Bailroad  Act, 
qumre.  Id. 

16.  Upon  motion  to  dismiss  an  appeal 
by  a  railroad  company  to  the  Gen- 
eral Term  from  an  order  of  Special 
Term  confirming  the  report  of  com- 
missioners appointed  to  condemn 
certain  lands  under  water  in  the 
Hudson  river,  it  appeared  that  un- 
der  former  proceedings  the  com- 
pany  had  obtained  possession  and 
begun  the  construction  of  an  em- 
bankment ;  these  proceedings  were 
subsequently  annulled  and  the 
present  proceedings  instituted.  On 
application  of  the  company  an  order 
was  granted  allowing  it  to  coBtinae 
in  possession  until  the  final  coneln- 
sion  of  the  new  prooeedings,  but 
requiring  it  to  keep  open  a  gap 
in  the  embankment  for  the  benefit 
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of  tbe  land-owners.  The  order 
confirming  the  oominiBsionerli'  re- 
port provided  that,  on  pajmeiv^  of 
the  Bums  awarded,  the  company 
have  full  poeeeesion,  and  annulled 
all  orders  inconiiistent  with  Huch 
poeaesflion.  The  company  paid  the 
awards  and  immediately  closed  up 
the  gap.  Held,  that  hy  so  doing  it 
did  not  waive  its  right  of  appeal 
from  the  order  ;  that  independent 
of  the  order,  on  payment  of  the 
awards,  the  condemnation  was  com- 
plete and  final,  the  company  was 
entitled  to  take  full  possession, 
the  owners  were  divested  of  all  es- 
tate  and  interest  (§g  17  18,  chap. 
140.  Laws  of  1850),  and  nothing 
could  be  reviewed  upon  the  appeal 
but  the  amount  of  the  awards ;  and 
BO,  the  company  did  not  avail  itself 
of  any  benefit  conferred  by  the  or- 
der appealed  from,  which  should 
preclude  it  from  appealing.        Id, 

17.  It  is  the  duty  of  this  court  to 
harmonize  the  findings  of  a  trial 
court  so  as  to  arrive  at  the  real  in- 
tention, if  it  can  be  done,  and  an 
iDtantion  to  reverse  a  deliberate 
finding  will  not  be  imputed  because 
of  collateral  findings  in  which  an 
inadvertent  or  immaterial  expres- 
sion is  used.  Bennett  v.  Bates.  854 

18.  In  an  action  upon  a  guaranty  of 
payment  of  rent,  reserved  by  a 
lease  of  certain  rooms  in  a  building, 
defendants  set  up,  by  way  of  coun- 
ter-claim, and  proved  damages  to 
the  furniture  and  fixtures  of  the 
lessee  by  reason  of  a  fiow  of  wa- 
ter from  other  parts  of  the  building 
under  the  control  of  the  lessor,  be- 
cause of  defective  water  pipes, 
which  he,  after  notice,  omitted  to 
keep  in  order,  and  an  assignment 
of  such  damages  to  defendants. 
No  question  was  raised  upon  the 
pleadings,  and  no  objection  was 
made  upon  the  trial  that  the  liabil- 
ity of  the  landlord  was  not  the 
proper  subject  of  a  counter-claim. 
Held,  that  it  could  not  be  raised 
apon  appeal.    Vann  v.  Eottse.  401 

19.  An  appellant  is  simplv  bound  to 
present  his  case  to  the  General 
Term  upon  the  case  as  settled,  and 
to  this  court  upon  the  same  record ; 
he  is  not   bound  to  print  matter 


propoBed  by  the  respondent  as  an 
amendment  to  the  case  but  disal- 
lowed by  the  trial  judge.  KUmer 
V.  If,  Y.  0.  df  H.  R  4d5 

20.  It  is  not  the  object  of  the  clerk's 
minutes  to  indicate  the  legal  ques- 
tions raised  upon  a  trial  and  deter- 
mined by  the  court,  and  they  can- 
not, therefore,  be  properly  referred 
to  to  ascertain  the  groonds  of  decis- 
ion.   Scott  V.  Morgan,  508 

21.  Where,  therefore,  a  case  as  set- 
tled stated  the  grounds  upon  which 
a  motion  to  dismiss  the  eomplalnt 
was  made  and  granted,  held^  that 
this  was  controlling  and  respondent 
could  not  refer  to  the  minutes, 
although  incorporated  in  the  rec- 
ord, to  show  that  the  motion  was 
also  based  upon  other  grounds 
than  those  stated  in  the  ease.     Id, 

22.  But  held,  that  the  respondent  had 
the  right,  in  support  of  the  judg- 
ment, to  urge  any  sufficient  ground 
appearing  from  the  record  which 
he  might  have  raised  in  the  court 
below,  provided  it  could  not  have 
been  obviated  had  it  been  raised 
on  the  trial.  ,  Id, 

23.  As  to  whether,  where  upon 
motion  to  substitute  as  plaintiff 
one  to  whom  it  ia  claimed  plaintiff 
has  transferred  his  interest,  the 
court  decides  the  question  in  favor 
of  substitution,  and  without  per- 
mitting allegations  to  be  framed 
which  will  let  in  the  new  issue  at 
the  trial,  its  order  is  reviewable 
here,  quwre.     Bmith  v.  Zal%n$ki. 

519 

24.  B,  ieema  that  the  legislature  in- 
fringes no  right  of  the  defendant 
by  not  allowing  an  appeal  to  this 
court.  Id, 

25.  It  seems  also  that  such  an  order 
of  substitution  is  not  final  and 
conclusive  ;  it  may  be  reviewed  on 
appeal  to  the  General  Term,  the 
motion  may  be  renewed  with  the 
consent  of  the  court,  or  without 
that  consent,  upon  a  new  and  dif- 
ferent state  of  facts,  or  where 
default  was  made,  the  default  may 
be  opened.  Id, 
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26.  It  is  within  the  discretion  of  the 
court  on  a  criminal  trial  to  fix  a 
limit  upon  the  time  to  be  need  by 
counsel  in  summing  up  the  case  to 
the  jury,  and  unless  it  appears  that 
the  discretion  has  been  abused,  ii  is 
not  a  subject  for  review  on  appeal. 
People  V.  KeUy.  526 

27.  After  the  granting  of  a  General 
Term  order  herein,  which  in  eJQfect 
gave  the  defendant  liberty  to  in- 
spect plaintiffs*  books  and  papers, 
plaintiff's  moved,  at  a  Special  Term, 
on  additional  facts,  for  an  order 

!  vacating  or  limiting  the  Qeneml 
Term  order;  the  motion  was  de- 
nied on  the  ground  that  plaintiffs' 
remedy  was  by  application  to  the 
General  Term,  but  a  stay  of  pro- 
ceedings  was  granted  for  the  pur- 
poses of  such  an  application,  unless 
defendant  would  stipulate  to  take 
an  inspection  under  the  supervision 
of  a  referee.  Defendant  refused 
to  stipulate  and  appealed.  The 
General  Term  affirmed  the  order, 
and,  upon  the  new  facts  presented, 
vacated  its  former  order,  and 
prohibited  the  making  of  a  new 
ord er  for  an  inspection .  Held^  that 
an  inspection  having  been  granted 
upon  terms  which  the  Special 
Term  could  lawfully  impose,  upon 
defendant's  refusal  to  accept  those 
terms  it  was  in  the  discretion  of 
the  General  Term  to  deny  the 
inspection  entirely,  and  the  exer- 
cise of  this  discretion  was  not 
reviewable  here.    Clyde  v,  Bogers. 

541 

28.  After  trial  of  an  action  on  con- 
tract, and  after  the  decision  of  the 
court,  but  before  judgment,  an 
order  of  arrest  was  issued  and 
served;  it  was  granted  on  affidavits 
establishing  fraud  prima  facie. 
Held,  that  the  order  was  in  time  ; 
and  that  although  the  averments 
in  said  affidavits  were  denied  by 
defendant's  opposing  affidavits,  the 
questions  of  fact  were  for  the  court 
below  to  pass  upon,  and  its  de- 
termination  was  not  reviewable 
here.    Ilumphrey  v.  Hayes.       594 

29.  Where  a  judgment  entered  upon 
the  report  of  a  referee  is  reversed 
by  the  General  Term,  upon  ques- 
tions of  fact,  in  reviewing  its  de- 


cision here  the  decision  of  the 
referee  will  be  upheld,  unless  it 
appears  to  be  nuuifestiy  against 
or  contrary  to  evidence.  If  it  ap> 
pear,  upon  examination  of  the 
whole  evidence  presented  by  the 
record,  that  it  has  force  sufficient 
to  uphold  the  findings  of  the 
referee,  or  if  the  evidence  is  so 
balanced,  it  can  be  seen  that  infer, 
ences  drawn  from  the  appearance 
and  manner  of  testifying  of  the 
witnesses  might  turn  the  scale,  it 
may  be  assumed  that  there  were 
circumstances  of  the  kind  proper 
for  the  consideration  of  the  referee, 
and  that  they  affected  his  deter- 
mination, and  in  such  case  his  con- 
clusions will  be  sustained.  Sher- 
wood V.  Hauier,  626 

Wfien  order  improperly  granted 

allowing  reeeiver  of  a  firm  to  come  in 
and  defend  an  action  against  members 
of  firm,  and  when  reviewable  here. 

See  Honegger  v.  Wettstein.         252 

Costs  of  unsuccessful  appeal  by 

testamentary  trustee  from  decree  of 
surrogcUe  in  proceedings  to  ccmpd 
him  to  account,  mdy  be  imposed  upon 
him  individuaUy, 

See  In  re  MeCarter,  558 

General  ejection  to  evidence 

not  available  on  appeal  sa/ve  where  the 
objection  could  not  ?iave  been  obviated 
had  it  been  spe-eifled. 

See  CoUeran  v.  Kennedy.  {Mem.)  634 

Judgment  in  action  to  vacate 

assessment^  where  assessment  is  less 
than  $500  not  remeioable  here. 

See  Rogers  v.  ViUageof  Sandy  HSl. 
{Mem.)  638 

W7iere  on  appeal  from  order 

of  General  Term  denying  motion  to 
dismiss  appeal  it  does  net  appear  that 
the  order  is  not  one  in  discretion  of 
that  court  it  is  not  reviewable  here. 

See  McKennay.  Bolger.  {Mem.)  641 

APPLICATION  OF  PAYMENTS. 

1.  A  debtor  paying  money  to  a  cred- 
itor, to  whom  he  owes  several  debts, 
must,  as  a  general  rule,  exerci^^e 
his  option  as  to  the  application  of 
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the  paymoDt  at  the  time  it  is  made. 
Rk  of  California  v.  Webb .         467 

2,  If  no  direction  is  then  given  by 
him  the  creditor  may  control  the 
application  ;  and,  as  between  him 
ana  the  debtor,  there  is  no  limit  of 
time  within  which  he  must  make 
the  application,  save  that  it  be  be- 
fore it  is  made  under  the  direction 
of  the  coart,  at  least  unless  the 
debtor  requests  him  to  exercise  his 
option.  Id. 

8.  Defendants  guaranteed  the  pay- 
ment of  all  drafts  drawn  by  A. 
upon  the  A.  G.  Go.  during  a  |)eriod 
ending  July  81.  1879.  provided  the 
amount  guaranteed  should  not 
at  any  one  time  exceed  $18,000; 
the  guaranty  to  be  continuous,  and 
.  upon  payment  of  any  draft,  to  be 
.  in  full  force  as  to  any  others  until 
payment  of  the  last  draft  drawn 
'  during  the  period  named.  A.  drew 
a  draft  for  $13,000.  and  subse- 
quently another  for  $8,000,  neither 
of  which  was  paid  at  maturity.  In 
an  action  upon  the  guaranty  the 
complaint  averred  the  non-pay- 
ment of  the  first  draft.  Defend- 
ants alleged  and  gave  evidence 
tending  to  show  a  payment  made 
after  the  commencement  of  the  ac- 
tion of  $3,144  ;  more  than  a  year 
thereafter  it  was  credited  by  plaint- 
iff against  the  $8,000  draft.  Beld, 
that  plaintiff  had  the  right  to  so 
credit  it ;  but  that  even  if  this  were 
otherwise,  as  if  credited  upon  the 
first  draft  the  guaranty  would  then 
attach  to  so  much  of  the  second, 
no  harm  was  done  defendants  by 
the  application,  and  if  none  had 
been  made,  such  an  application  by 
the  court  would  have  been  just 
and  equitable,  and  would  have  been 
sanctioned  by  established  rules.  Id. 


ARMY. 

Persons  belonging  to  the  army  and 
navy,  who  have  no  permanent  resi- 
dence they  can  call  home,  are  to 
be  regarded  as  travelers  when 
stopping  at  public  inns ;  to  deprive 
them  of  their  privileges  as  such, 
and  to  give  them  the  character  of 
boarders  merely,  it  must  appear 


that  an  explicit  contract  was  made 
to  that  effect.   Hancock  v.  Band.  1 


ARREST. 

1.  In  the  cases  where  under  the  Code 
of  Civil  Procedure  (^  550)  the  right 
to  arrest  depends  upon  facts  ex- 
trinsic the  cause  of  action,  and 
where  no  execution  against  the 
person  can  issue  unless  an  order  of 
arrest  has  been  obtained  and  exe- 
cuted before  judgment,  these  ex- 
trinsic matters  need  not  be  alleged 
in  the  complaint,  and  if  alleged, 
are  immaterial  to  the  cause  of  ac 
tion  and  need  not  be  proved  upon 
the  trial.    Segelken  v.  Meyer.    478 

2.  As  the  act  of  1879  (Chap.  542. 
Laws  of  1879),  amending  the  pro- 
visions of  the  Code  of  Civil  Pro- 
cedure (§  549)  in  reference  to  arrest, 
by  authorizing  an  arrest  in  an  ac- 
tion on  contract  where  fraud  is 
alleged  in  the  complaint,  and  de- 
claring that  where  such  an  allega- 
tion  is  made,  plaintiff  cannot  re- 
cover without  proving  fraud,  by 
its  terms  (g  2).  does  not  applv  to 
actions  theretofore  commenced,  it 
is  not  essential  in  such  an  action 
where  the  defendant  has  been 
arrested  on  affidavits  charging 
fraud,  to  amend  the  complaint  by 
inserting  therein  allegations  of 
fraud,  nor  is  it  necessary  to  prove 
the  fraud  on  the  trial.  Eumphrey 
V.  Hayes.  594 

8.  After  trial  of  an  action  on  contract 
and  after  the  decision  of  the  court, 
but  before  judgment,  an  order  of 
arrest  was  issued  and  served  ;  it 
was  granted  on  affidavits  establish- 
ing fraud  prima  fade.  Held,  that 
the  order  was  in  time ;  and  that 
although  the  averments  in  said 
affidavits  were  denied  by  defend- 
ant's opposing  affidavits,  the  ques- 
tions of  fact  were  for  the  court  be- 
low to  pass  upon,  and  its  deter, 
mination  was  not  reviewable  here. 

Id. 


ASSESSMENT  AND  TAXATION. 
Judgment  in  action  to  vacate 
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atuesMunt  tohsre  iuseument  it  le$B 
than  $500,  not  reriewaile  here. 

See  Bogert  v.  Village  of  Sandy  HiU, 
{Mem,)  638 

TTte  act  for  widening  Sackett 

street,  in  the  city  of  Brooklyn,  coneii- 
tutional,  and  city  Uabiefor  aeesmnents 
tmder  it. 

See  QenU  v.  CUy  <f  Brooklyn. 
(Mem.)  Us 


ASSIGNMENT. 

1.  Afl  a  general  rale  ooatingent  in- 
terests are  assignable,  devisable 
and  descendible  the  same  as  vested 
interests.    Kenyon  v.  Bee,         508 

2.  In  an  action  upon  a  guaranty  of 
payment  in  an  assignment  of  a 
bond  and  mortgage  for  $1,250  It 
appeared  that  at  the  time  of  the 
assignment  there  was  another 
mortgage  upon  the  premises,  bear- 
ing the  same  date  and  recorded  at 
the  same  time  as  the  assigned 
mortgage.  The  holder  of  the  other 
mortgage  obtained  a  decree  of  fore- 
closure thereon,  which  plaintiff 
purchased  for  the  sum  of  $569.65; 
the  mortgaged  premises  were  sold 
under  the  decree  to  plaintiff  for 
$100.  The  defendants  were  not 
parties  to  the  foreclosure  and  it 
did  not  appear  that  they  had  any 
knowledge  of  the  foreclosure  or 
the  sale.  The  value  of  the  prem- 
ises at  the  date  of  the  assignment 
was  $3,000,  and  at  the  time  of  sale 
$1,500.  Meld,  that  as  the  acts  of 
plaintiff  were  injurious  to  the 
rights  of  the  guarantors  they  were 
thereby  discharged,  either  wholly 
or  to  the  extent  to  which  the  se- 
curity was  impaired,  t.  e,,  the  pro- 
portionate part  of  the  value  of  the 
mortgaged  premises  at  the  time 
of  sale,  applicable  upon  the  guar- 
an  teed  mortgage.  Humphrey  v. 
Hayes,  594 

3.  B  seems  that  the  assignee  in  such 
a  case  is  not  bound  to  exercise 
diligence,  and  until  required  bv  the 
guarantor  to  enforce  his  bond  and 
mortgage,  delay  in  so  doing,  and  a 
consequent  impairment  of  the  se- 
curity,  is  no  defense.  He  is  not  at 
liberty,  however,  to  do  any  affirma- 


tive act  impairing  the  security ; 
the  guarantor  on  payment  is  en- 
titled to  enforce  the  mortgage  for 
his  own  indemnitv,  and  any  act  of 
the  assignee  which  operates  to  de- 
prive him  of  tliat  indemnity  dis- 


charges him. 


Id. 


4.  The  assignment  also  contained  a 
covenant  that  the  assigned  mort- 
gage was  the  first  Hen  upon  the 
mort|ra^ed  premises.  Hdd,  tJtaX 
proof  of  knowledge  on  the  part  of 
the  assignors  of  the  existence  of 
the  other  mortgage  was  not  suffi- 
cient to  sustain  a  finding  of  fraud. 

Id, 

When  order  and  aeeqptane^ 

amounts  to  equitable  assignment  of 
claim  under  a  building  contract  and 
as  payment  upon  the  eotUraet, 

Bee  Gibson  v.  L&nans.  183 


ASSIGNMENT  (FOR  BENEFIT  OF 
CREDITORS). 

1.  The  provision  of  the  act  in  relation 
to  assignments  for  the  benefit  of 
creditors  (Subd.  3,  §  3,  chap.  466, 
Laws  of  1877),  Teaulring  that  ihe 
inventory  of  a  debtor  making  an 
assignment  shall  state  the  sum 
owing  to  each  creditor  **  with  the 
true  cause  and  consideration  there- 
for" does  not  require,  where  the 
indebtedness  consists  of  promis- 
sory notes,  that  the  inventory 
should  state  what  they  were  given 
for.  A  statement,  as  to  each  note, 
of  its  date,  time  of  payment, 
payee,  to  whom  belonging,  and  the 
amount  due  thereon  is  sufficient. 
Pratt  V.  Stevens,  887 

2.  Where  an  assignor  has  knowledge 
that  a  security  which  has  been 
given  by  him  to  a  creditor,  for  in- 
stance a  chattel  mortgage,  is 
fraudulent  and  void  as  to  creditors, 
he  is  not  lx)und  to  state  the  same 
in  his  inventory  by  the  provision 
of  said  statute  (Subd.  8,  §  3),  re- 
quiring  the  inventory  to  contain 
"  a  full  statement  of  any  existing 
security  for  the  payment "  of  *a 
debt  owing  by  the  assignor:  the 
provision  applies  simply  to  valid 
securities.  Id, 
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8.  Where  an  affid*Tit  of  the  as- 
signor to  the  inventory,  after  stat- 
ing, as  required  bj  the  statate 
(Subd.  5,  §  d,  as  amended  bj  §  1, 
chap.  818,  Laws  of  1878),  that  the 
same  was  "in  all  respects  just  and 
true/'  added  **  to  deponent's  best 
knowledge,  information  and  be- 
lief/' hdd,  that  there  was  a  sub- 
stantial  compliance  with  the 
statute;  that  it  was  not  essential 
that  tlie  matter  sworn  to  should  be 
wholly  within  the  actual  knowl- 
edge of  the  debtor ;  and  that  the 
added  words  did  not  modify  or  de- 
tract from  tnose  preceding  them. 

Id. 

4.  When  the  county  judge  is  absent 
from  the  county  a  delivery  of  the 
inventory  to  his  clerk,  at  the  office 
of  the  county  judge,  is  a  sub- 
stantial  compliance  with  the  pro- 
vision of  said  act  (g  8),  requiring 
such  inventory  to  be  delivered  to 
the  county  judge  of  the  county 
where  the  assignment  is  recorded. 

Id. 

6.  So,  also,  a  delivery  of  the  inven- 
tory to  the  county  judge  of  an 
adjoining  county,  who  at  the  time 
is  holding  court  in  the  county,  is 
sufficient,  as  under  the  act  of  1877 
(Chap.  11.  Laws  of  1877)  such 
county  judge  is  clothed  with  all  of 
the  powers,  and  may  perform  all 
of  the  duties  of  the  county  judge 
of  the  county.  Jd. 

6.  As  to  whether  the  provision  of 
said  General  Assignment  Act  (§  8, 
subd.  5),  declaring  that,  in  case  of 
failure  to  file  an  inventory  as  pre- 
scribed, the  assignment  will  be 
void,  was  to  be  considered  as  a 
penalty  ;  and  as  to  whether  the 
amendatory  provision  of  the  act  of 
1878  (Chap.  818,  Laws  of  1878), 
declaring  that  the  failure  to  file 
the  inventory  as  required  shall  not 
invalidate  the  assignment,  and  con- 
ferring upon  the  county  judge  the  8. 
power  to  order  an  inventory  to  be 
amended  or  corrected,  is  to  be  con- 
sidered  as  a  repeal  of  the  penalty, 
and  BO  as  taking  away  all  right  to 
have  an  assignment  executed  be- 
fore the  passage  of  the  amendatory 
act  declared  void  because  of  failure 
.  to  file  the  inventory,  quare.        Id, 
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ATTACHMENT. 

The  C.  W.  R.  R.  Co.,  a  Connecti- 
cut corporation,  in  pursuance  of 
the  laws  of  that  State,  to  secure 
certain  bonds  issued  by  it,  exe- 
cuted to  the  State  treasurer  a  mort- 
gage, which,  by  its  terms,  covered 
all  the  railway  lands  and  personal 

{)roperty  then  or  thereafter  be- 
onging  to  said  corporation,  and 
all  its  rights  and  franchises  under 
its  charter.  Default  having  oc- 
curred in  payment  of  interest  as 
provided  for  by  the  bonds,  the  cor- 
poration formally  surrendered  its 
property  to  plaintiff  as  such  trus- 
tee. Defendant,  as  sheriff*,  by  vir- 
tue of  an  attachment  issued  in 
an  action  brought  in  this  State 
against  said  corporation,  levied 
upon  certain  of  its  personal  prop- 
erty found  here.  In  an  action  to 
recover  possession  thereof,  hM, 
that  the  bonds  having  been  issued 
by  the  State  comptroller  as  re- 
quired by  the  law  of  Connecticut, 
and  being  valid  upon  their  face, 
plaintiff  was  not  bound  to  show 
that  the  provisions  of  law  author- 
izing their  issue  had  been  complied 
with,  but  the  burden  was  upon  de- 
fendant to  show  their  invalidity  ; 
also  that  if  any  of  the  conditions 
precedent  to  taking  of  possession 
nad  not  been  complied  with,  these 
had  been  waived  by  the  corpora- 
tion by  voluntarily  surrendering 
possession ;  and  that  ^defendant 
could  not  insist  upon  them.  JVicA- 
cU  V.  Mcue,  160 

Said  corporation  held  a  lease  of 
part  of  the  road  of  another  rail- 
road company  in  this  State ;  this 
was  in  the  possession  of  defend- 
ant, and  was  replevied.  Heid,\h,dX 
plaintiff  was  not  entitled  to  recover 
the  same  in  this  action;  that  a 
lease  of  itself  was  not  the  subject 
of  replevin.  Id. 

The  provision  of  the  Code  of  Civil 
Procedure  (Subd.  8,  g  708),  declar- 
ing that  a  person  who  willfully 
conceals  or  withholds  from  the 
sheriff  property  which  he  has  at- 
tached, but  which  has  passed  out 
of  his  hands,  shall  be  liable  to 
double  damages  **  at  the  suit  of  the 
party  aggrieved/'  gives  to  the  at- 
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tachment  and  execution  creditor  a 
right  of  action  when  aggrieved. 
Scott  Y.  Morgan.  608 

4.  Ab,  however,  the  remedy  thuB 
given  exists  solely  by  force  of  the 
statute,  it  must  be  confined  to  the 
cases  provided  for,  and  can  be  re- 
sorted to  only  where  injury  has 
been  occasioned  to  the  creditor  by 
such  willful  withholding  and  con- 
cealment.  Such  an  injury  can  only 
be  shown  by  a  return  of  the  pro- 
cess unsatisfied.  id. 

5.  The  right  of  action  also  does  not 
exist  save  where  property  has  been 
once  taken  in  execution  bv  the 
sheriff,  has  passed  out  of  his  hands 
and  he  is  unable  to  regain  posses- 
sion, and  dispose  of  it  under  the 
authority  conferred  by  the  execu- 
tion.  Jd, 

6.  Where  possession  is  regained,  the 
statute  does  not  give  a  remedy  for 
an  injury  to  the  property  while  iu 
possession  of  the  wrongdoer.    Id. 

7.  It  must  appear  also  that  the  con. 
cealment  and  withholding  was 
willful.  One  who  dispossesses  the 
sheriff  under  a  claim  of  right,  and 
detains  the  property  under  a  belief 
that  he  has  a  superior  title  thereto, 
may  not  be  maae  liable.  Id. 

8.  Where,  therefore,  the  complaint 
in  such  an  action  failed  to  allege 
that  the  taking  of  the  property  by 

*  the  defendant  was  willful,  and 
plaintiff's  counsel  admitted  in  his 
opening  on  the  trial  that  defend- 
ant  acted  as  tax  collector  and  by 
virtue  of  a  levy  under  a  tax  war. 
rant,  by  which  he  claimed  to  have 
acquired  a  right  superior  to  that 
of  the  sheriff,  and  it  also  appeared 
from  the  complaint  and  the  open- 
ing that  after  the  alleged  trespass 
by  defendant,  the  sheriff  regained 
possession  and  sold  the  property 
under  his  process ;  h£ld,  that  the 
complaint  was  properly  dismissed. 

Id. 


ATTORNEY  AND  CLIENT. 

1.  Plaintiffs  agreed  to  prosecute  two 
actions  for  defendant  for  a  specified 


sum  as  retaining  fee,  an  allowanre 
for  each  day's  attendance  before 
a  referee,  and  a  percentage  of  any 
recoveries.  Because  of  non.pay. 
ment  of  the  retaining  fee,  and  the 
daily  allowance,  plaintiffs,  as  the 
referee  found,  "refused  to  be 
bound  by  the  contract,"  but  they 
continued  thereafter  as  attorneys  of 
record  and  acted  in  that  relation, 
and  as  such,  without  the  know], 
edge  of  their  client  and  in  hostility 
to  his  interests  stipulated  to  va- 
cate  an  order  in  his  favor,  eranted 
in  one  of  said  actions.  Jl3dy  that 
plaintiffs*  contract  was  an  entire 
one  ;  that  conceding  because  of  the 
non-payment  of  fees,  they  might 
refuse  to  act  they  could  waive  the 
default,  and  having  so  done,  by 
acting  as  attorneys  thereafter,  and 
their  action  being  wrongful  and 
adverse  to  their  dient,  they  were 
not  entitled  to  compensation  for  any 
services  in  said  suit.  Aiidretos  v. 
Tyng.  16 

8.  Before  plaintiffs*  refusal  to  be 
bound  a  judgment  against  defend- 
ant had  Men  render^  in  the  other 
of  said  actions.  Held,  that  plaint- 
iffs could  only  recover  under  and 
according  to  the  terms  of  the  con. 
tract.  Id, 

3.  II  seems  that  the  issuing  of  an  exe- 
cution against  the  person  of  a 
j  udgment  debtor  is  within  the  scope 
of  the  implied  authority  of  the 
attorney  for  the  judgment  creditor ; 
and  when  such  an  execution  is 
issued  and  the  debtor  arrested 
thereon  in  a  case  where  it  is  not 
authorized,  the  client  may  be  held 
liable,  although  there  be  no  evi. 
dence  that  he  directed  either  the  is- 
suing of  the  execution  or  the  arrest. 
QuiUeaume  v.  Bowe.  268 


BANKS  AND   BANKING. 

1.  A  cashier  of  a  bank  has,  as  in- 
cident to  his  office,  implied  author- 
ity  to  borrow  money  for  it,  and,  in 
the  absence  of  any  statutory  re- 
straint, to  secure  the  loan  by 
pledge  of  its  property  or  funds  ; 
and,  as  against  third  persons,  the 
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assumption  of  such  autliority  hy 
the  cashier  will  conclude  the  bank. 
Coats  V.  Donnell,  168 

2.  An  oral  agreement  was  made  in 
the  city  of  New  York,  June  10, 
1878,  between  M.,  the  cashier  of  the 
M.  Bank,  of  Kansas  City,  and  the 
firm  of  D.  L.  &  Co.,  the  correspond- 
ents in  New  York  of  said  bank,  to 
the  effect  that  if  said  firm  would 
accept  certain  drafts,  amounting  to 
$35,000,  which  had  been  previously 
drawn  upon  it  for  the  accommoda- 
tion of  and  negotiated  by  the  bank, 
the  latter  would  keep  on  deposit 
with  the  firm  at  all  times  until 
maturity  of  the  drafts,  a  balance 
equal  to  the  amount  thereof,  and 
that  the  drawees  should  have  a 
lien  on  such  balance  as  security, 
with  the  right  to  charge  the  ac- 
count at  any  time  with  the  accept- 
ances, and  appropriate  to  their  pay- 
ment so  much  of  the  deposits  as 
should  be  necessary.  D.  L.  &  Co. 
were  advised  by  the  cashier  that 
the  bank  was  embarrassed,  but 
that,  with  the  assistance  so  ob- 
tained and  other  aid,  it  would  be 
able  to  continue  business.  They 
accepted  the  drafts  under  the 
agreement,  and  tlie  proceeds  were 
shortly  after  deposited  with  them 
by  the  bank,  and  other  deposits 
were  made  by  it.  Sight  drafts  were 
subsequently  drawn  by  the  bank, 
on  D.  L.  &  Co.  in  the  ordinary 
course  of  business,  and  all  pre- 
sented  prior  to  August  8,  1878, 
were  paid.  On  July  27  said  cashier 
wrote  to  D.  L.  &  Co.  that  he  ap- 
prehended a  run  on  the  bank,  and 
directed  them  to  charge  up  the 
acceptances;  the  letter  was  re- 
ceived  July  80,  but  not  then  acted 
upon.  On  August  8,  the  firm  re- 
ceived a  telegram  from  the  cashier, 
announcing  the  failure  of  the  bank. 
At  that  time  the  balance  of  the  de- 
posit account  in  favor  of  the  bank 
was  more  than  enough  to  pay  the 
acceptances ;  these  were  immedi- 
ately charged  up  to  the  bank. 
On  the  same  dav,  but  later,  the 
bank  made  an  assignment  to  plaint- 
iff for  the  benefit  of  creditors.  D. 
L.  &  Co.  paid  the  drafts  when  they 
matured.  At  the  time  of  the  assign- 
ment there  were  outstanding  un- 
accepted drafts  drawn  by  the  bank 


on  D.  L.  &  Co.,  amounting  to  about 
$40,000.  In  an  action  to  recover 
the  sum  so  appropriated  by  D.  L. 
&  Co.  to  meet  the  drafts,  JuUd,  that 
the  agreement  was  one  the  cashier 
had  authority  to  make,  both  under 
his  general  authority,  and  by  vir- 
tue of  a  by-law  of  the  bank  which 
gave  him  the  charge  and  super- 
vision of  the  bank,  with  power  to 
make  loans  etc.;  that  the  agree- 
ment was  not  invalid  as  against 
public  policy ;  and  that  it,  with 
the  subsequent  transactions,  was 
effectual  to  create  a  lien  on  the  de- 
posit, and  authorized  the  appro- 
priation. 2d. 

3.  Also  hdd,  that  the  agreement  was 
not  fraudulent  as  to  the  holders  of 
the  drafts  drawn  on  D.  L.  &  Co. 
after  it  was  made.  Id. 

4.  The  accepted  drafts  were  without 
interest,  and  at  the  time  of  the  ap. 
propriation  their  present  value  was 
$34,833.  Held,  that  the  right  of 
the  firm  was  not  limited  to  this 
amount ;  but  that  they  had  the 
right  to  charge  against  the  account 
the  face  of  the  drafts  and  hold 
that  amount  to  meet  them  when 
due.  Id. 


BANKRUPTCY. 

1.  Plaintiff  was  appointed  receiver 
under  a  Judgment  in  favor  of  a 
bank.  Ilild,  the  fact  that  the  bank 
had  ceased  to  be  a  corporation  by 
reastm  of  the  appointment  of  a  re- 
ceiver in  bankruptcy  of  its  assets 
did  not  invalidate  plaintiffs  ap- 
pointment;, that  it  was  competent 
for  the  receiver  of  the  bank  to  insti- 
tute proceedings  in  its  name,  to 
collect  the  j  udgment  and  to  procure 
or  sanction  the  appointment  of  a 
receiver  of  the  assets  of  the  judg- 
ment debtor.    WrigTU  v.  Nostrand. 

81 

2.  The  plaintiffs,  in  whose  favor  the 
judgment  upon  which  the  supple- 
mentary proceedings  were  based 
was  rendered,  composed  the  firm 
of  P.  &  Co.  ;  three  of  the  four 
members  of  the  firm  had  become 
insolvent,  and  assignees  in  bank- 
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raptcj  of  their  assets  had  been 
appointed.  Held^  that  said  assign- 
ees were  not  authorized  to  tSke 
the  firm  property,  and  so  their  ap- 
pointment had  no  effect  upon  the 
ownership  of  the  judgment,      id. 

8.  The  provision  of  the  Revised  8Ut- 
utes,  declaring  a  grant  of  land  void 
if  at  the  time  of  delivery  thereof 
the  land  shall  be  in  the  actual 
possession  of  one  claiming  under  a 
title  adverse  to  that  of  the  grantor, 
does  not  apply  to  a  deed  from  an 
assignee  in  bankruptcy,  made  in 
pursuance  of  an  order  of  the  bank- 
'  ruptcy  court.  Coleman  v.  M.  B. 
Imp.  Cq,  {Limited),  229 

4.  Plaintiff  claimed  title  nnder  a  deed 
executed  to  him  in  1880,  by  an  as- 
signee in  bankruptcy  of  one  who 
took  title  from  tbe  grantee  in 
\  a  deed  executed  in  1855.  The 
'  assignee  executed  the  deed  un- 
der an  order  of  the  bankruptcy 
court,  made  upon  petition  of 
the  bankrupt,  showing  that  plaint- 
iff purchased  of  him,  and  paid 
for  the  lauds  in  question,  to- 
[  gether  with  other  lands  in  1856. 
and  that  by  mistake  they  were 
omitted  from  the  deed  ;  the  assign- 
^  ee's  deed  recited  that  it  was  made 
*to  correct  such  mistake.  At  the 
time  of  the  delivery  of  the  assign- 
ee*s  deed,  defendant  was  in  pos- 
session, claiming  under  a  deed  exe- 
cuted in  1877  by  the  grantors  in 
the  deed  of  1855.  Held,  that  the 
bankruptcy  court  had  power  to 
^ive  the  relief  granted  by  its  or- 
der, in  the  absence  of  any  objection 
by  the  parties  in  interest;  and 
that  the  deed  was  not  void  as 
champertous.  Id, 


BENEVOLENT,  ETC.,   ASSOCIA- 
TIONS. 

1.  In  1878  L.,  plaintiff^s  testator,  be- 
came a  member  of  the  corporation 
defendant.  By  its  by-laws,  in  force 
at  the  time,  it  was  provided  that 
upon  the  death  of  a  member,  *'  the 
sum  of  one  thousand  dollars,  col- 
lected by  contributions  from  all 
the  lodges  in  this  district,  shall  be 
paid  to  the  wife  of  the  deceased,  if 
living,  and,  if  dead,  to  his  children. 


and.  If  there  are  none,  then  to  such 
person  as  he  may  have  formally 
desi^ated  to  his  said  lodge  prior 
to  his  decease,"  said  sum  to  be  col- 
lected by  assessments  upon  the 
lodges  in  the  district.  The  testator, 
having  no  wife  or  children,  desig- 
nated his  mother  as  the  beneficiary. 
The  designation  described  the  pay- 
ment directed  as  ''  the  $1,000  iny 
heirs  are  to  receive.*'  The  mother 
died  before  the  testator,  and  no 
other  designation  in  the  manner 
specified  was  made.  In  an  action 
to  recover  said  sum,  hdd^  that  the 
testator  had  no  interest  in  the  f  and 
which  could  descend,  or  upon 
which  a  will  could  operate,  buc 
simply  a  power  of  appointment 
which,  if  not  exercised  prior  to 
his  death,  in  the  manner  anecified 
became  inoperative  ;  and  that,  as 
the  beneficiary  named  died  before 
him,  and  no  other  desiniation  was 
made  as  prescribed,  defendant  was 
not  bound  to  pay  to  any  one  ;  tliat 
the  reference  to  "  heirs "  in  the 
designation  could  not  be  inter- 
preted  as  making  them  the  recipi- 
ents,  but  was  only  matter  of  de- 
scription.  Hellenb&rg  v.  DUt.  No, 
\,LO,B.B.  580 

2.  The  will  of  L.  bequeathed  the  sum 
in  question  to  his  mother  or,  in  the 
event  of  her  death,  to  his  brother. 
This  was  in  no  manner  brought  to 
defendant's  knowledge  until  after 
the  testator's  death.  EM,  that 
this  did  not  operate  as  a  new  desig- 
nation. Id, 


BILLS,  NOTES  AND  CHECKS. 

1.  An  oral  agreement  was  made  in 
the  city  of  New  York,  June  10, 
1878,  between  M.,  the  cashier  of 
the  M.  Bank,  of  Kansas  City,  and 
the  firm  of  D.  L.  &  Co.,  the  corre- 
spondents in  New  York  of  said 
bank,  to  the  effect  that  if  said 
firm  would  accept  certain  drafts, 
amounting  to  $35,000,  which  had 
been  previously  drawn  upon  it  for 
the  accommodation  of  and  nego- 
tiated  by  the  bank,  the  latter 
would  keep  on  deposit  with  the 
firm  at  all  times  until  maturity  of 
the  drafts,  a  balance  equal  to  tbe 
amount     thereof,   and    that    the 


INDEX. 


669 


drawees  filionld  have  %  lien  on 
8Qch  balance  as  Becaritx,  with  the 
right  to  charge  the  accoant  at  any 
time  with  the  acceptances,  and 
appropriate  to  their  payment  bo 
mach  of  the  depoflits  as  should  be 
necessary.  D.  L.  &  Co.  were 
advised  by  the  cashier  that  the 
bank  was  embarrassed,  bat  that, 
with  the  assistance  so  obtained  and 
other  aid,  it  would  be  able  to  con- 
tinue business.  They  acoepted  the 
drafts  under  the  agreement,  and 
the  proceeds  were  shortly  after 
deposited  with  them  by  the  bank, 
and  other  deposits  were  made  by 
it.  Sight  drafts  were  subse- 
quently drawn  by  the  bank,  on  D. 
L.  &  Co.  in  the  ordinary  course  of 
business,  and  all  presented  prior 
to  Auf  ust  8,  1878,  were  paid.  On 
July  27  said  easier  wrote  to  I). 
L.  &  Co.  that  he  apprehended  a  run 
on  the  iMmk,  and  directed  them  to 
charge  up  the  acceptances;  the  let- 
ter was  received  J  uly  80,  but  not 
then  acted  upon.  On  August  8, 
the  firm  received  a  telegram  from 
the  cashier,  announdng  the  failure 
of  the  bsLok,  At  that  time  the  bal- 
ance  of  the  deposit  account  In  favor 
of  the  bank  was  more  than  enough 
to  pay  the  acceptances  ;  these  were 
immediately  charged  up  to  the 
bank.  On  the  same  day,  but  later, 
the  bank  made  an  assignment  to 
plaintiff  for  the  benefit  of  creditors. 
D.  L.  &  Co.  paid  the  drafts  when 
they  matured.  At  the  time  of  the 
assignment  there  were  outstand- 
ing unaccepted  drafts  drawn  by  the 
bank  on  D.  L.  &  Co.,  amounting  to 
about  $40,000.  In  an  action  to  re- 
cover the  sum  so  appropriated  by 
D.  L.  &  Co.  to  meet  the  drafts,  hM, 
that  the  agreement  was  one  the 
cashier  had  authority  to  make, 
both  under  his  eeneral  authority, 
and  by  virtue  of  a  by-law  of  the 
bank  which  gave  him  the  charge 
and  supervision  of  the  bank,  with 
power  to  make  loans,  etc  ;  that  the 
agreement  was  not  invalid  as 
against  public  policy  ;  and  that  it, 
with  the  subsequent  transactions, 
was  effectual  to  create  a  lien  on  the 
deposit,  And  authorized  the  appro- 
priation.    Coats  V,  DonneU,      168 

2.  Also  held,  that  the  agreement  was 
not  fraud alent  as  to  the  holders  of 


the  drafts  drawn  on  D.  L.  &  Co. 
after  it  was  made.  Jd. 

8.  The  accepted  drafts  were  without 
interest,  and  at  the  time  of  the  ap. 
propriation,  their  present  val;ie 
was  $34,888.  Beld,  that  the  right 
of  the  firm  was  not  limited  to  this 
amount;  but  that  they  had  the 
right  to  charge  against  the  account 
the  face  of  the  drafts  and  hold  that 
amount  to  meet  them  when  dae. 

Id. 

4.  Where  an  action  was  brought 
against  the  maker,  upon  a  prom- 
issory note  more  than  twenty  years 
after  the  same  fell  due,  hM,  that 
although  the  statute  of  limitation 
was  not  a  l>ar  because  of  non -resi- 
dence of  defendant,  yet  that  the 
lapse  of  time  raised  a  presumption 
of  payment.  Bean  v.  Tonnde,  881 

5.  It  appeared  that  defendant  eie- 
euted  the  note  for  the  accommoda- 
tion  of  the  payee,  who  indorsed  the 
same  to  plaintiff;  that  said  payee 
was  dead,  but  that  for  a  period  of 
seventeen  ](earB  after  the  note  fell 
dne  he  was  within  the  Jurisdiction 
of  the  court.  Defendant  then  of- 
fered to  show  that  plaintiff  was  in 
indigent  circumstances  during  this 
period  ;  this  was  objected  to  and 
excluded.  Held  error;  that  the 
evidence  was  proper  as  tending  to 
fortify  the  presumption  of  pay. 
ment  or  satisfaction.  Id, 

6.  Also  held,  that  the  error  was  not 
cured,  or  the  objection  waived,  by 
the  rejection,  upon  defendant's  ob- 
jection, of  evidence  offered  by 
plaintiff,  tending  to  explain  the 
delay  in  bringing  suit.  Id. 


BONA  FIDE  HOLDER. 

1.  H.  M.  Cutter  &  Co. .  cotton  brokers, 
falsely  and  fraudulently  repre- 
sented to  plaintiffs  that  they  aad 
ordera  from  the  P.  M.  Co.  to  pur- 
chase for  it  one  hundred  bales  of 
cotton,  and  relying  thereon,  plaint- 
iffs contracted  to  sell  that  quantity 
to  the  corporation  named.  Bought 
and  sold  notes  in  the  usual  form 
were  delivered  by  plaintiff's  brok- 
ers, In  which  the  sale  was  stated 
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to  have  been  made  to  said  corpora- 
tion.  The  notes  contained  the 
following  :  *'  Payment  guaranteed 
by  H.  M.  Cutter  &  Co.  Bill  to  H. 
M.  Cutter  &  Co."  No  bill,  ware- 
house receipt  or  other  muniment 
of  title  was  in  fact  delivered  to 
Cutter  &  Co.  The  cotton  was  de- 
livered to  that  firm  to  be  delivered 
to  the  supposed  purchaser;  they 
placed  it  in  a  warehouse,  obtained 
advances  upon  the  warehouse  re- 
ceipts,  and  it  was  subsequently  sold 
to  bona  fide  purchasers,  ni  an 
action  to  recover  possession  of  a 
portion  of  the  cotton,  heldt  that  the 
transaction,  by  means  of  which 
Cutter  A  Co.  obtained  possession, 
was  a  larceny  ;  that  the  words  "Bill 
to  H.  M.  Cutter  &  Co."  amounted 
merely  to  a  memorandum,  and 
taken  with  the  rest  of  the  contract 
imported  that  when  the  bill  was 
made  out  to  the  purchaser  named, 
it  was  to  be  sent  to  Cutter  A  Co. : 
and  that  as  plaintiffs  had  delivered 
to  that  firm  no  symbol  of  property, 
or  indicium  of  title  giving  an  ap- 
pearance of  ownership,  they  were 
not  estopped  from  asserting  their 
title  and  were  entitled  to  recover. 
HenU  V.  MiUer.  64 

2.  As  against  a  purchaser  in  gooci 
.faith  and  for  valun  of  a  mortgage 
upon  land,  executed  by  one  in  pos- 
session of  and  holding  the  le^l 
title  to  the  land,  the  grantor  of  the 
mortgagor  is  estopped  from  claim- 
ing that  the  conveyance  was  in- 
duced by  fraud  on  the  part  of  the 
latter.     Simpson  v.  Del  Hoyo,  189 

8.  Although  the  mortgage  may  have 
been  assifnied  successively  to  sev- 
eral participants  in  the  fraud  or 
mala  fide  purchasers,  having 
reached  the  hands  of  a  bona  fide 
purchaser  for  value,  the  rights  and 
equities  of  the  defrauded  grantor 
are  cut  off.  -  Id, 

4.  The  rule  that  the  purchaser  of  a 
non-negotiable  chose  in  action  takes 
it  subject  to  all  the  equities  exist- 
ing between  the  original  parties, 
and  to  all  the  latent  equities  of 
third  persons  does  not  apply.     Id. 

5.  In  such  a  case,  however,  the  fraud   1.    Defendant  B.  purchased  certain 
being    established,  the  burden  is       securities  under  an  agreement  be- 


upon  the  holder  of  the  mortgage, 
of  proving  both  that  he  purclmsed 
for  value  and  in  good  faith.      Id, 

BONDS. 

When  in  case  of  bonds  issued  6y 

a  railroad  corporation  of  another  State 
trhieh  are  talid  on  tluir  face,  it  is  to 
be  presumed  that  the  provisions  of  law 
authorizing  t?ieir  issue  Jiaae  been  com- 
plied with. 

See  mchols  v.  Mate.  160 


BRIDGES: 

1.  The  provisions  of  the  Revised 
Statutes  relating  to  town  line  roads 
.  (1  R.  8.  616,  g^  73,  74,  75)  do  not 
provide  for  the  maintenance  of 
bridges,  and  the  road  districts 
therein  mentioned  do  not  include 
bridges  ;  they  simply  refer  to  ordi- 
nary road  districts,  and  were  in- 
tended to  provide  only  for  ordinary 
highway  labor.    Uay  v.  Day.    153 

d.  A  bridge,  therefore,  upon  a  town 
line  road  which  is  located  partly 
in  each  of  the  towns  is  not  to  h^ 
considered  as  wholly  within  the 
town  to  which  the  road  district 
including  it  has  been  allotted  under 
said  provisions;  but  the  towns  are 
jointly  liable  for  the  expense  of 
maintaining  it.  Id, 

8.  The  commissioner  of  highways  of 
one  of  the  towns  so  liable  may 
waive  the  twenty  days  written 
notice  required  to  be  given  by  the 
act  providing  for  the  maintenance 
of  such  bridges  (g  1,  chap.  225, 
Laws  of  1841,  as  amended  by  chap 
383,  Laws  of  1857);  and  where,  upon 
application  of  the  commissioner  of 
the  other  town,  he  absolutely  re- 
fuses to  help  rebuild  the  bridge, 
when  it  becomes  necessary,  he 
thereby  waives  notice,  and  the  lat- 
ter  may  rebuild  and  then  maintain 
an  action  against  the  former  to  re- 
cover half  the  expense.  Id, 
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tween  him  and  plaintiff  that  the 
purchase  should  be  made  by  B.  on 
joint  account,  each  to  furnish  half 
of  the  purchase-money.  Plaintiff 
placed  in  the  hands  of  B.  sufficient 
funds  to  pay  for  his  half.  At  the 
time  of  the  agreement  the  amount 
of  the  securities  and  the  price  were 
not  known.  In  an  action  for  an 
accounting.  JiM,  that  B.  became 
the  agent  of  plaintiff  as  to  the  half 
interest  of  tlie  latter,  and  a  quasi 
trustee  of  the  money  placed  in  his 
hands,  and  of  the  property  pur- 
chased  ;  that  the  plaintiff  had  the 
right  to  call  B.  to  account  in  equity, 
and  the  burden  was  upon  the  latter 
of  showing  both  the  price  paid  and 
what  property  was  purchased. 
Margin  v.  Brooks,  71 

a.  As  against  a  purchaser  in  good 
faith  and  for  value  of  a  mortgage 
upon  land,  executed  by  one  in  pos- 
session of  and  holding  the  legal 
title  to  the  land,  the  grantor  of  the 
mortgagor  is  estopped  from  claim- 
ing that  the  conveyance  was  in- 
duced by  fraud  on  the  part  of  the 
latter.  In  such  a  case,  however, 
the  fraud  being  established,  the 
burden  is  upon  the  holder  of  the 
mortgage,  of  proving  both  that  he 
purchased  for  value  and  in  good 
faith.    Simpson  v.  Del  Hoyo.    189 

Wherit  in  case  of  bonds  issued 

by  a  foreign  corporation^  which  are 
talid  on  their  face ^  it  is  to  be  presumed 
that  the  provisions  of  law  authorizing 
their  issue  has  been  complied  with, 
and  the  burden  is  upon  one  assailing 
them  to  show  the  contrary. 

See  Nichols  v.  Mass,  160 


CASES    REVERSED,    DISTIN- 
GUISHED, ETC. 


Vanee  v.  Throckmorton  (5  Bush,  41), 
distinguished.     Hancock  v.  liand. 

10 

Manning  v.  Wells  (9  Humph.  746), 
distinguished,     llancock  v.  Rand. 

10 

ffursh  V.  Byers  (29  Mo.   469),  dis- 
tinguished.   Hancock  v.  Rand»  10 


Pollock  V.  Landis  (86  Iowa,  651),  dis- 
tinguished.   Hancock  v.  Band,   10 

Lusk  V.  BeUfte  (22  Minn.  468),  dis- 
tinguished.   Hancock  v.  Band.   10 

Byrne  v.  N.  Y.  C.  dk  H  R.  B.  B.  Co, 
(28  Hun,  488),  reversed.  Byrne  v . 
N  r.  CdbH,  B,  B,  B,  Go.        13 

Saulsbury  v.  VUlage  of  Bhaca  (24 
Hun,  12).  reversed.  Saulsbury  v. 
VUlage  of  Bhaca,  27 

BoekweU  v.  Merwin  (45  N.  Y.  166). 
distinguished.  Wright  v.  Nostrand, 

46 

Dubois  V.  Cassidy  (75  N.  Y.  298),  dis- 
tinguished.    Wright  V.  Nostrand, 

46 

SackeU  v.  Newton  riO  How.  Pr.  561), 
distinguished.  Wright  v.  Nostrand, 

46 

Shipman  v.  Burrows  (1  Hall,  442), 
distinguished.  Bergmann  v.  Jones. 

58 

Hallock  V.  Miller  (2  Barb.  630),  dis- 
tinguished.  Bergmann  v.  Jones.  59 

Tobias  v.  Harland  (4  Wend.  537), 
distinguished.  Bergmann  v .  Jones. 

59 

Linden  v.  Chraham  (1  Duer,  670),  dis- 
tinguished.    Bergmann  v.   Jones. 


Patterson  v.  BirdsnU  (64  N.  Y.  294). 
distinguished.    Baldwin  v.  Moffett. 

85 

Loomis  V.  People  (67  N.  T.  322),  dis- 
tinguished.   T?iorne  v.  Turck,    59 

Seward  v.  Huntington  (26  Hun,  217), 
reversed.    Seward  v.  Huntington. 

104 

Lawrence  v.  Fox  (20  Hun,  268),  dis- 
tinguished. Seward  v.  Huntington. 

118 

Burr  V.  Beers  (24  N.  Y.  178),  dis- 
tinguished.  Seuxzrd  v.  Huntington. 

118 
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Onne$  v.  Dauchy  (83  N.  T.  448),  dia- 
tingaislied.    People  y.  IToMe,  142 

Van  VoarhU  v.  BrirUmOl  (86  N.  T. 
18),diBtlDgui5hed.  PeopU  v,  Nodke, 

142 

P^flpfo  ▼.  Crapo  (76  N.  T.  288).  dia- 
tinguished.    PiapU^,  Nodke.    144 

P«{jpfe  V.  ^<w»  (72  N.  T.  671),  dia- 
tingaished.    People  v.  NoeUce,    144 

J?ya»  V.  Pijo^lftf  (79  N.  Y.  594).  distin- 
gaislied.  Peopls  v.  NoeUce,        144 

Whitford  v.  Xaidfer  (25  Hun,  136), 
reversed.   WhUfordY.Laidler,  145 

.XwM^  V.  0.  dhA,R.R  Co.  (69  N. 
Y.  345),  difltinguiahed.  Tf^iybrd  v. 
LaidUr.  149 

^W^r^*  V.  Partridge  (64  N.  Y.  857), 
diBtinguished.  Whitford  ▼.  Xatc^ 
20r.  149 

Taft  V.  BrewsUr  (9  Johns.  884),  dia- 
tinguiahed.    FAi(/(Vi2  t.  Laidier. 

149 

i8fa»?w  V.  Wood  (7  CJow.  453).  diatln- 
giiiabed.   WhUford  t.  Laidier,   149 

(?«^(9n  V.  ZtfiPM  (7  Wend.  26),  diatln- 
guiflhed.  WhUford  y.  LaidUr,  149 

Honegger  v.  ir<8««ta»  (15  J.  &  S.  125), 
reveraed.    Honegger  y.  Wettttein, 

252 

Isaacson  y.  ^.  T.  C.  <ft  iT.  /?.  iJ.  JJ. 
Co.  (25  Hun,  850),  reyeraed.  Isaac- 
son y.  jy^.  r.  C,  <fc  IT.  5.  i?.  R.  Co. 

278 

J9«r^«r  V.  Carman  (79  N.  Y.  146),  dis- 
tinguished. lnreN,T,,W,S,diB, 
8.  R,  Co,  291 

Beers  y.  Sfiannon  (73  N.  Y.  292),  dia- 
tingirished.    Bennett  y.  T^Ai^n^^y. 

806 

HoUenheck  v.  DonneU  029  Hun,  94), 
reversed.    HoUenbeck  v.  DonneU, 

842 

2)tftj«n  V.  5ww'^A  (89  N.  Y.  470),  dia- 
tinguiahed.  Votimrgh  y.  X.  /fif.  <j&  M. 
8,  R.  Co.  878 


Pratt  r,  8te9en9  (26  Hun,. 229),  re- 
yeraed.    PrtM  r.  ate9eni,         887 

Burkitt  y.  ITtfrper  (79  N.  Y.  278),  dia- 
tinguiahed.  ConeU  y.  Bameg.  400 

Otu  y.  iXidd:  (90  K.  Y.  886),  diatin. 
guished.    Cornell  y.  Barney.    400 

People,  ex  rel,  dims,  v.  ^d.  i'Tre 
C/omV»   (73    N.   Y.    440).    diaiiD- 

fniahed.    People,  ex  rd.  Keech,  v. 
''hompson.  463 

People,  ex  rel,  MuTiday,  v.  Bd,  Fire 
Com'rs   (72    N.    Y.   445).    diatSn- 

fuiahed.    People,  ex  rel.  KeecK  ▼• 
''Tu/nipson,  463 

People,  ex  rel.  GampbeU,  y,  Campbell 
(82  N.  Y.  .247).  diatinguiahed.  P^<?. 
j>Z«,  ex  rel.  Eeech,  v,  Thompson.  464 

People,  ex  rd.  Mayor  «fe.,  y .  NiekeU 
(79  N.  Y.  588),  distinguished. 
People,  ex  rel,  Keeth,  y.  Thompson, 

464 

P^  y.  Valentine  {29  Hun,  668),  r^ 
yeraed.     Pecky.  Valentine.       569 

Co^A.  If.  B.  Asifn.  y,  PrietH  (^  Mich. 
429).  diatinguiahed.  HeUenbergy. 
Diet.  No,  1,  i.  O.  J5.  B,  587 

jEb.  ^*a  Society  v.  Lewis  (9  Mo.  App. 
412),  diatinguiahed.  Bs&enberg  v. 
2>M<.  iVb.  1,  i.  0.  J5.  J9.  587 

Erdman  y,  MuL  Ins,  Co.,  ete,  (44  Wis. 
876).  diatinguiahed.  HdUnberg  v. 
Diet.  No,  1.  i.  0.  ^.  A  587 

Ro9U>ell  y.  Eg.  Aid  Union  (18  Fed. 
Rep.  840),  distinffuished.  JJeUcm&^n^ 
y,  bist.  No.  1,  /  0.  B,  B.       587 

Lewis  y.  SmUh  (9  N.  Y.  602),  dia- 
tinguished.    InreZdhrL  609 

Penfleld  y.  Goodrich  (10  Hun,  41), 
overruled  in  part.  Murray  v. 
ifar«A^.  614 


CASE. 

1.  An  appellant  ia  aimplj  bound  to 
preaent  hia  caae  to  the  CJoneral 
Term  upon  the  caae  aa  settled,  and 
to  thia  court  upon  the  aame  record ; 
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he  is  not  bonnd  to  print  matter 
proposed  by  the  respondent  as  an 
amendment  to  the  case  but  dis- 
allowed by  the  trial' judge.  Kil- 
mer V.  N.  F.  (7.  &H,R,IL  R.  495 

2.  Plaintiff,  the  appellant  herein,  in 
bis  proposed  case  set  forth  portions 
of  certain  tariffs  and  schedules, 
prepared  and  issued  by  defendant, 
which  were  exhibits  on  trial; 
the  portions  omitted  were  not  re- 
ferred to  on  the  trial,  and  in  the 
opinion  of  the  trial  judge  were 
not  material.  Defendant  proposed 
as  an  amendment  that  the  whole 
of  the  exhibits  should  be  inserted. 
Said  judge  in  settling  the  case  dis- 
allowed  the  amendment,  but  re- 
quired  plaintiff  to  paste  tbe  exhib- 
its in  the  appeal-lnrnk,  if  copies 
were  furnished  by  defendant,  or  in 
lieu  thereof  that  the  original  ex. 
hibits  might  be  referred  to  on  the 
argument.  Defendant  furnished 
the  copies.  On  motion  by  defend- 
ant that  plaintiff  be  required  to 
print  the  exhibits  as  part  of  the 
return  to  this  court  plaintiff  offered 
to  attach  copies  to  the  appeal-book, 
if  furnished  by  defendant.  Held, 
that  he  should  not  be  required  to 
do  more  ;  that  the  order  of  tlie 
trial  judge  held  good  until  the  fi- 
nal dbterminstion  of  the  action. 

Id. 

8.  It  seenu  that  such  a  practice  is 
not  to  be  encouraged,  but  as  tlie 
permission  to  bring  in  the  exhibits 
was  in  favor  of  respondent  he  could 
not  complain.  Id, 

4.  It  is  not  the  object  of  the  clerk's 
minutes  to  indicate  the  legal  ques- 
tions raised  upon  a  trial  and  deter- 
mined by  the  court,  and  they  can- 
not therefore  be  properly  referred 
to  to  ascertain  the  grounds  of  de- 
cision.    Scott  v.  Morgan,  508 

5.  Where,  therefore,  a  case  as  settled 
stated  the  grounds  upon  which  a 
motion  to  dismiss  the  complaint 
was  made  and  granted,  held,  that 
this  was  controlling,  and  respond- 
ent could  not  refer  to  the  minutes, 
although  incorporated  in  the  rec- 
ord, to  show  that  the  motion   was 
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also    basod  upon  other    grounds 
than  those  stated  in  the  case.     Id. 

6.  But  held,  that  respondent  had  the 
right,  in  support  of  the  judgment, 
to  urge  any  sufficient  ground  ap- 
pearing from  the  record  which  he 
might  have  raised  in  the  court  be- 
low, provided  it  could  not  have 
been  obviated  had  it  been  raised 
on  the  trial.  Id, 


CAUSE  OP  AcyrioN. 

1.  li  seems  that  it  is  competent  for 
a  receiver,  appointed  in  supple- 
mentary proceedings,  to  bring  an 

.  action  either  to  set  aside  and  annul 
alleged  fraudulent  conveyances  of 
his  real  estate  by  the  debtor,  and 
for  a  reconveyance  of  the  property 
by  the  fraudulent  grantee » or  to  set 
aside  the  conveyances  as  a  cloud  on 
title  so  as  to  subject  the  property 
to  levy  and  sale  on  execution. 
Wrig?Uy.  Jiostrand,  81 

2.  Where  a  trustee  has  purchased 
for  himself  and  has  received  a  con- 
veyance of  real  estate,  a  part  of  the 
trust  property,  the  centui  que  trust 
nmy  maintain  an  action  to  compel 
a  conveyance  to  him,  or  in  trust 
for  him  by  the  trustees,  and  it  is 
no  objection  to  the  granting  of  the 
relief  sought  that  the  defect  in  his 
title  appears  upon  the  records. 
Dodge  v.  Stevetis.  200 

3.  Where,  after  having  received  a 
conveyance,  the  trustee  executed 
a  morti^age  upon  the  real  estate  to 
one  having  full  notice  of  the  rights 
of  the  cestui  que  trust,  held,  that  the 
mortgagee  might  be  joined  with 
the  trustee  as  party  defendant  for 
the  purpose  of  affording  complete 
relief,  and  freeing  the  title  from 
embarrassment  by  setting  aside  the 
mortgage.  Id, 

4.  A  devisee  who  claims  a  mere  legal 
estate  in  the  real  property  of  the 
testator,  when  there  is  no  trust, 
cannot  maintain  an  action  for  the 
construction  of  the  devise,  but 
must  assert  his  title  by  a  legal 
action,  or,  if  in  possession,  must 
await  an  attack  upon  it  and  set  up 
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the  devise  in  answer  to  the  hostile 
claim.      Weedy.  Weed.  243 

5.  Where  premises  have  been  con- 
veyed absolutely  to  secure  a  loan, 
and  because  of  a  refusal  on  the 
part  of  the  lender  to  reconvey  on 
tender  of  the  amount  due/ the 
borrower  brings  an  action  to  com- 
pel a  reconveyance,  he  cannot, 
after  judgment  in  his  favor  in  such 
an  action,  maintain  another  action 
to  recover,  as  damages,  the  amount 
of  a  depreciation  in  the  value  of 
the  property  pending  the  litiga- 
tion, or  his  costs  and  expenses  in 
the  equity  suit ;  conceding  an  ac- 
tion to  recover  damages  may  be 
maintained,  as  to  which  qtuere, 
these  are  not  proper  items  of  dam- 
ages.    Margin  v.  Prentice,       295 

6.  Plaintiff's  father  died  intestate; 
Ills  mother  was  appointed  adminis- 
tratrix and  also  general  guardian 
for  the  infant  cliildren,  five  in 
number.  A  settlement  of  the  ac- 
counts of  said  administratrix  was 
had  and  a  final  decree  entered  by 
the  surrogate  fixing  the  shares  of 
the  infants;  subsequently  two  of 
them  died  intestate.  Defendant 
was  the  attorney,  counsel  and 
proctor  for  the  widow,  and  as  such 
received  moneys  belonging  to  the 
estate.  Upon  an  accounting  he 
gave  to  the  widow  a  written  ac- 
knowledgment stating  that  there 
was  due  to  her,  as  guardian  for  the 
three  surviving  children,  the  sum 
of  $1,500,  payable  according  to  the 
snrrogRte's  decree,  interest  thereon 
to  he  paid  semi-annually.  8ubse. 
quently  the  widow  died,  and  K. 
was  appoi  nted  by  the  su  rrogate  gen- 
eral guardian  of  the  plaintiff,  who. 
being  still  an  infant,  brings  this 
action  by  said  K.  as  his  guardian 
ad  litem,  duly  appointed  for  that 
purpose,  to  recover  his  share.  Held., 
that  the  action  was  well  brought, 
and  that  a  good  cause  of  action  was 
shown  for  $500:  that  the  acknowl- 
edgment was  an  admisaion  that 
the  money  belonged  to  plaintiff 
and  liad  been  held  by  his  general 
guardian  in  trust  for  him ;  and, 
even  if  not  orififinally  collected  and 
received  by  defendant  for  plaint- 
iff, but  paid  over  to  him  by  said 
guardian,   as   he   had    knowledge 


that  it  was  a  traiit  fand,  lie  re- 
ceived it  impressed  with  the  pame 
trust,  and  plaintiff's  share  therein 
having  been  ascertained  and  agreed 
upon,  he  could  follow  the  fund  and 
niaint4iin  an  action  for  his  share. 
Segelkeny-  Meyer,  473 

7.  The  acknowledgment  also  stated 
that  defendant  was  indebted  to  the 
widow  as  next  of  kin  of  the  two 
deceased  children  in  the  Bum  of 
$1,000  It  was  admitted  that  this 
sum  was  due  the  widow  and  the 
three  surviving  children  as  next  of 
kin,  she  in  her  own  right  and  as 
guardian  for  them  being  entitled 
to  receive  it ;  it  also  appeared  that 
defendant  had  promised  plaintiff's 
attorney  to  pay  his  share,  and 
raised  no  objection  because  of  the 
non-appointment  of  an  administra- 
tor. Meld,  that  in  the  absence  of 
proof  that  administration  upon  the 
estates  of  the  deceased  children 
had  been  granted,  plaintiff  was  en- 
titled to  recover  in  this  action  his 
share  (one-fourth)  of  said  sum.  Id. 

8.  The  provision  of  the  Code  of  Civil 
Procedure  (Subd.  3.  §  708),  declar- 
ing that  a  person  who  willfully 
conceals  or  withholds  from  the 
sheriff  property  which  he  has  at- 
tached, but  which  has  passed  out 
of  his  hands,  shall  be  liable  to 
double  damages  "  at  the  suit  of  the 
party  aggrieved,"  gives  to  the  at- 
tachment and  execution  creditor  a 
right  of  action  when  aggrieved. 
tScott  V.  Morgan,  508 

9.  As,  however,  the  remedy  thus 
given  exists  solely  by  force  of  the 
statute,  it  must  be  confined  to  the 
cases  provided  for,  and  can  be  re. 
sorted  to  only  where  injury  has 
been  occasioned  to  the  creditor  by 
such  willful  withholding  and  con- 
cealment.  Such  an  injury  can  only 
bo  shown  by  a  return  of  the  pro- 
cess unsatisfied.  Id. 

10.  The  right  of  action  also  does  not 
exist  save  where  property  has  been 
once  taken  in  execution  bv  the 
sheriff,  has  passed  out  of  his  hands 
and  he  is  unable  to  regain  posses- 
sion, and  dispose  of  it  under  the 
authority  conferred  by  the  execu- 
tion. Jd. 
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11.  Where  possession  is  regained,  the 
statute  does  not  give  a  remedy  for 
an  injury  to  the  property  while  in 
possession  of  the  wrong-doer.     Id. 

13.  It  must  appear  also  that  the  con- 
cealment  and  withholding  was 
willful.  One  who  dispossesses  the 
sheriff  under  a  claim  of  right,  and 
detains  the  property  under  a  belief 
that  he  has  a  superior  title  thereto, 
may  not  be  made  liable .  Id, 

18.  Where,  therefore,  the  complaint 
in  such  an  action  failed  to  allege 
that  the  taking  of  the  property  by 
the  defendant  Was  willful,  and 
plaintiff's  counsel  admitted  in  his 
opening  on  the  trial  that  defend- 
ant acted  as  tax  collector  and  by 
virtue  of  a  levy  under  a  tax  war- 
rant, by  which  he  claimed  to  have 
acquired  a  right  superior  to  that  of 
the  slieriff,  and  it  also  appeared 
from  the  complaint  and  the  open- 
ing that  after  the  alleged  trespass 
by  defendant,  the  sheriff  regained 
possession  and  sold  the  property 
under  bis  process,  held,  that  the 
complaint  was  properly  dismissed. 

Id. 

14.  Tlie  complaint,  in  an  action  under 
the  Code  of  Civil  Procedure  (§  1861) 
to  establish  a  will,  alleged,  in  sub- 
stance, that  the  testator,  an  in- 
habitant of,  and  domiciled  in  the 
county  of  R ,  in  this  State,  and 
possessed  of  personal  property 
therein,  but  temporarily  residing 
in  Bpain,  duly  signed,  published, 
declared  and  executed  the  instru- 
ment in  question  before  a  notar)-, 
that  it  remains  on  file  in  the  office 
of  the  notary,  from  which,  by 
reason  of  the  laws  of  Spain,  it  can- 
not be  taken,  and  that  plaintiff  is 
a  legatee  under  the  will.  Hda, 
that  a  case  was  made  out  author- 
izing the  action.  Younger  v.  Duffle. 

6a5 


CHAMPERTY. 

1.  Tlie  provision  of  the  Revised 
Statutes,  declaring  a  grant  of  land 
void  if  at  the  time  of  delivery 
thereof  the  land  shall  be  in  the 
actual  possession  of  one  claiming 
under  a  title  adverse  to  that  of  the 


grantor,  does  not  apply  to  a  deed 
from  an  assignee  in  bankruptcy, 
made  in  pursuance  of  an  order  of 
the  bankruptcy  court.  Coleman  v. 
M.  B.  Imp.  Co.  {Limited).  229 

2.  In  an  action  of  ejectment,  it  ap- 
peared that  the  premises  in  ques- 
tion  were,  in  1824,  in  the  posses- 
sion of  a  tenant  who  held  under  a 
lease  from  W.,  dated  in  1828,  and 
running  for  twenty  years.  In 
order  to  get  possession,  R.  T.,  who 
had  or  claimed  a  title  under  a  deed 
from  B.,  employed  I.  to  purchase 
the  lease,  which  he  did  with  the 
money  of  R.  T.,  taking  an  assign- 
ment, however,  in  his  own  name. 
By  collusion  with  I.,  and  without 
the  knowledge  of  the  landlord,  R 
T.  entered  into  possession,  assert- 
ing title  under  the  deed  from  B. 
The  lease,  however,  was  found  in 
his  possession,  and  he  made  several 
efforts  to  buy  the  W.  title.  Plaint- 
iff claimed  under  deeds  from  the 
heirs  of  W.  to  C,  executed  in  1858 
and  1859.  The  premises  were  then 
in  the  possession  of  grantees  of  G. 
F.  T.,  who  entered  under  a  deed  in 
1846.  It  was  admitted  by  defend- 
ants  that  R.  T.  "  and  the  grantees 
under  him  have  been  in  possession 
*  ♦  *  and  that  defendant  is 
now  in  possession  under  that  (R. 
T.'s)  claim  of  title."  The  trial 
court  refused  to  submit  to  the  jury 
the  question  as  to  the  character  of 
R.  T.'s  entry  into  possession,  and 
nonsuited  plaintiflf.  Hdd  error ; 
that  if  R.  T.,  when  he  entered  in 
1824,  became  the  tenant  of  W.,  his 
possession  and  that  of  his  gmntees 
remained  the  possession  of  his 
landlord  not  only  until  the  end  of 
the  term,  but  presumably  for 
twenty  years  thereafter,  t.  e..  until 
1863,  and  so  there  was  no  adverse 
possession  at  the  time  of  the  con- 
vevance  to  C.  making  bis  deed 
void  for  champerty  ;  and  that, 
therefore,  the  question  as  to  the 
character  of  R.  T.'s  possession 
should  have  been  submitted  to  the 
jury.     Whiting  v.  Edmunds,     309 


3.  C.  (icodod  to  Q,  F.  T.  in  1869,  the 
latter  executing  a  mortgage  back. 
At  that  time  the  title  under  the 
deed  of  1846  to  G.  F.  T.  was  in 
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his  wife.  The  mortgage  was  as- 
Bigned  to  plaintitf,  who  foreclosed 
the  same  in  187U,  making  the  wife 
a  party  ;  he  became  the  purchaser 
and  received  a  referee's  deed  in 
1874.  It  was  claimed  by  defend- 
ants  that  the  deed  from  C/  was 
void  for  champerty.  Held,  the 
surrounding  facts  left  it  possible 
that  G.  F.  T.  was  in  actual  posses- 
sion when  C.'s  deed  to  him  was 
given,  and  that  he  took  the  deed 
and  gave  back  the  mortgage  with 
the  knowledge  and  assent  of  his 
wife  ;  and  so,  it  could  not  be  said, 
as  matter  of  law,  that  said  deed 
was  void.  Id. 

4.  As  to  whether,  conceding  the 
deed  to  have  been  void,  C's  title 
did  not  pass  to  the  plaintiff  by 
estoppel,  qucsre.  Id, 

CHATTEL  MORTGAGE. 

1,  TheC.  W.R.R.  Co.,  a  Connecticut 
corporation,  in  pursuance  of  the 
laws  of  that  State,  to  secure  cer- 
tain bonds  issued  by  it,  executed 
to  the  State  treasurer  a  mortgage, 
which,  by  its  terms,  covered  all  the 
railway  lands  and  personal  prop- 
erty then  or  thereafter  belonging 
to  said  corporation, and  all  its  rights 
and  franchises  under  its  charter. 
Defaalt  having  occurred  in  pay- 
ment x>f  interest  as  provided  for  by 
the  bonds,  the  corporation  form- 
ally surrendered  its  property  to 
plaintiff  as  such  trustee.  Defend, 
ant.  as  sheriff,  by  virtue  of  an  at- 
tachment issued  in  an  action 
brought  in  this  State  against  said 
corporation,  levied  upon  certain 
of  its  personal  property  found 
here.  In  an  action  to  recover  pos- 
session thereof,  ?ield,th&t  the  bonds 
having  been  issued  by  the  State 
comptroller  as  required  by  the  law 
of  Connecticut,  and  being  valid 
upon  their  face,  plaintiff  was  not 
bound  to  show  that  the  provisions 
of  law  authorizing  their  issue  had 
been  complied  with,  but  the  burden 
was  upon  defendant  to  show  their 
invalidity  ;  also  that  if  any  of  the 
conditions  precedent  to  taking  of 
possession  had  not  been  complied 
with,  these  had  been  waived  by 
the  corporation  by  voluntarily  sur- 


rendering posaoBsion  ;  and  that  de* 
fendant  could  not  insist  upon  them. 
^ic/iols  V.  Mage.  IGO 

2.  Ueld,  in  the  absence  of  proof,  it 
could  not  be  assumed  that  the 
property  in  question  was  acquired 
by  the  corporation  after  the  execu- 
tion of  the  mortgage.  Id. 

d.^It  aeevM  that  if  it  had  been  so  ac- 
*quired  it  was  covered  by  the  mort- 
gage. Id. 

L  Also  held,  that  the  fact  that  the 
mortgage  was  not  filed  as  required 
by  the  statutes  of  this  State  in 
reference  to  chattel  mortgages 
(Chap.  279,  Laws  of  1833),  or 
recorded  as  a  mortgage  of  real 
estate  as  provided  in  reference  to 
railroad  mortgages  (Chap.  779, 
Laws  of  1868),  did  not  affect  its 
validity  ;  that  its  validity  was  to 
be  determined  by  the  laws  of  Coo- 
necticut.  Id. 

5.  Also  Jield,  in  the  absence  of  proof 
to  the  contrary,  it  was  to  be  as- 
sumed that  the  property  in  ques- 
tion was  in  Connecticut  at  the 
time  of  the  execution  of  the  mort- 
gage, and  the  mortgage  being  valid 
under  the  laws  of  tnat  State,  it  was 
valid  and  enforceable  here.        Id. 

6.  It  seems  that  under  the  laws  of 
Connecticut  witnesses  are  not  nec- 
essary to  a  mortgage  executed  by 
a  corporation.  Id, 

7.  Money  was  loaned  to  a  corporation 
in  1874  under  an  agreement  with 
it  that  payment  should  be  secured 
by  chattel  mortgage.  A  mortgage 
was  accordingly  executed  by  the 
president  and  secretary  of  the  cor- 
poration, with  the  actual  assent  of 
the  stockholders,  but  without  the 
filing  of  a  written  assent  In  the 
county  clerk's  office  as  required  by 
the  act  of  1871  (Chap.  481,  Laws 
of  1871).  In  1879,  the  debt  re- 
maining  unpaid,  the  formal  assent 
of  the  stockholders  was  given  and 
filed  as  required  by  said  act  and 
the  act  of  1878  (Chap.  163,  Laws 
of  1878),  and  a  new  mortgage  was 
executed  in  lieu  of  the  former  one. 
and  in  pursuance  and  fu1fillm«'nt 
of  the  original  agreement.  At  this 
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time  the  corporation  was  insolvent. 
Held^  the  evidence  did  not  author- 
ize a  finding?  that  the  mortgage 
was  given  in  contravention  of  the 
statute.  Paidding  v.  Chrome  Steel 
Co.  834 


CLAIM  AND  DELIVERY  OP  PER- 
SONAL  PROPERTY. 

A  lease  U  not  the  eubject  of  re- 

plevin. 

See  NicfioU  v.  Maae. 


160 


CLERKS. 


2 


..  It  is  not  the  object  of  the  clerk's 
minutes  to  indicate  the  legal  ques- 
tions raised  upon  a  trial  and  de- 
termined by  the  court,  and  they 
cannot,  tSerefore,  be  properly  re- 
ferred to  to  ascertain  the  grounds 
of  decision.     Scott  v.  Morgan,   508 

Where,  therefore,  a  case  as  settled 
stated  the  grounds  upon  which  a 
motion  to  dismiss  the  complaint 
was  made  and  granted,  hdd,  that 
this  was  controlling,  and  respond- 
ent could  not  refer  to  the  minutes, 
although  incorporated  in  the  rec- 
ord, to  show  that  the  motion  was 
also  based  upon  other  grounds  than 
those  stated  in  the  case.  Id, 


CLOUD  OX  TITLE. 

1.  Where  a  trustee  has  purchased  for 
himself  real  estate,  oelonging  to 
the  trust  property,  and  the  title 
has  been  vested  in  the  trustee  by 
a  conveyance,  the  cegtui  que  trust 
may  maintain  an  action  to  compel 
a  conveyance  to  him,  or  in  trust 
for  him  by  the  trustees,  and  it  is 
no  defense  on  the  part  of  the  lat- 
ter to  the  relief  sought  that  the 
defect  in  his  title  appears  upon  the 
records.    Dodge  v.  Stevens.     209. 

2.  Where,  after  having  received  a 
conveyance,  the  trustee  has  exe- 
cuted a  mortgage  upon  the  real 
estate  to  one  having  full  notice  of 
the  rights  of  the  cestui  que  trust, 
the  mortgagee  may  be  joined  with 
the  trustee  as  party  defendant  for 
the  purpose  of  affording  complete 


relief,  and  freeing  the  title  from 
embarrassment  by  setting  aside  the 
mortgage.  id. 
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CODE    OP    CRIMINAL  PRO- 
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COMMON  CARRIER. 

A  carrier  of  passengers,  by  the  sale 
of  a  passenger  ticket,  as  incident 
to  the  contract,  without  any  spe- 
cific agreement  or  separate  com- 
pensation, becomes  obligated  to 
carry  the  baggage  of  the  passen- 
ger to  a  reasonable  amount,  and  to 
deliver  it.  at  the  end  of  the  route 
to  the  passenger  or  his  duly  au- 
thorized agent.  Isaacson  v.  N,  T, 
C.  <fe  H.  R.  R.  R.  Co.  278 
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CONFLICT  OF  LAWS. 

1.  The  C.  W.  R.  R.  Co.,  a  ConnectU 
cut  corporation,  in  pursuance  of 
the  laws  of  that  State,  to  secure 
certain  bonds  issued  bj  it,  exe- 
cuted to  tlie  State  treasurer  a  mort- 
gage, which,  by  its  terms,  covered 
all  the  railway  lands  and  personal 
property  then  or  thereafter  belong- 
ing to  said  corporation,  and  all  its 
rights  and  franchises  under  its 
cmirter.  Default  having  occurred 
in  payment  of  interest  as  provided 
for  by  the  bonds,  the  corporation 
formally  surrendered  its  property 
to  plaintiff  as  such  trustee.  De- 
fendant, as  sheriff,  by  virtue  of  an 
attachment  issued  in  an  action 
brought  in  this  State  against  said 
corporation,  levied  upon  certain  of 
its  personal  property  found  here. 
In  an  action  to  recover  possession 
thereof,  Jield,  that  the  bonds,  hav- 
ing been  issued  by  the  State  comp- 
troller as  required  by  the  law  of 
Connecticut,  and  being  valid  upon 
their  face,  plaintiff  was  not  bound 
to  show  that  the  provisions  of  the 
law  authorizing  their  issue  had 
been  complied  with,  but  the  bar- 
den  was  upon  defendant  to  show 
their  invalidity.    Nichols  v.  Mase. 

160 

2.  Also  Itdd,  that  the  fact  that  the 
mortgage  was  not  filed  as  required 
by  the  statutes  of  the  State  in  refer- 
ence to  chattel  mortgages  (Chap. 
279,  Laws  of  1883),  or  recorded  as 
a  mortgage  of  real  estate  as  pro- 
vided in  reference  to  railroad  mort- 
gages (Chap.  779,  Laws  of  1868), 
did  not  affect  its  validity;  that  its 
validity  was  to  be  determined  by 
the  laws  of  Connecticut.  Id. 

8.  Also  lieldt  in  the  absence  of  proof 
to  the  contrary,  it  was  to  be  as- 
sumed that  the  property  in  ques- 
tion was  in  Connecticut  at  the  time 
of  tl^e  execution  of  the  mortgage, 
and  the  mortgage  l)eing  valid 
under  the  laws  of  that  State,  it 
was  valid  and  enforceable  here.  Id, 


CONSTITUTION. 

The  provision  of  the  State  Constitu- 
tion (Art.  10,  §  3),  declaring  that 
where  duration  of  an  office  is  not 


provided  by  the  Constitution  or 
declared  by  law  "  such  office  shall 
be  held  during  the  pleasure  of  the 
authority  making  the  appoint- 
ment," applies  only  when  the 
power  is  continuous.  Bergen  v. 
PovoeU.  591 


CONSTITUTIONAL  LAW. 

1.  Neither  the  provisions  of  the 
Federal  Constitution,  giving  to 
Congress  power  to  regulate  com- 
merce  among  the  States,  nor  that 

which  forbids  the  passage  of  any 
law  impairing  the  obligation  of 
contracts,  prevent  a  State  from 
passing  laws  prohibiting  the 
making  of  contracts  within  its 
jurisdiction,  which  are  deemed 
immoral  or  against  Xhe  public 
policy  of  the  State.  People  r. 
KoeUce,  137 

2.  The  State,  therefore,  may  pro- 
hibit the  sale,  within  its  juris- 
diction, of  tickets  in  a  lottery 
organized  in  another  State,  and 
which  is  lawful  under  the  laws  of 
that  State ;  and  a  sale  of  such 
tickets  is  a  violation  of  said  statu- 
tory provision.  Id, 


3.  The  act  of  1869  (Chap.  678,  Lawa 
of  1869),  declaring  that  on  a  crim- 
inal trial  the  accused  '*  shall,  at 
his  own  request,  but  not  otherwise, 
be  deemed  a  competent  witness,"  is 
not  violative  of  the  provision  of 
the  State  Constitution  (Art.  1,  ^6). 
declaring  that  no  person  shall  "  be 
compelled  in  any  criminal  case  to 
be  a  witness  against  himself." 
The  supposed  moral  coercion  hjr 
reason  of  the  adverse  inference 
which  might  be  drawn  from  the 
omission  of  the  accused  to  testify 
is  not  compulsion  within  the  mean- 
ing of  the  Constitution.  People  v, 
Courtney,  490 

4.  It  seems  that,  had  the  statutes 
authorized  a  presumption  of  guilt 
from  an  omission  to  testify  and  so 
reversed  the  presumption  of  in- 
nocence, it  would  violate  funda- 
mental principles  binding  alike 
upon  the  legislature  and  the 
courts  ;  but  as  it  expressly  pre- 
cludes any    presumption    against 
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the  accused  it  is  not  subject  to  this 
objection.  Id, 

6.  The  words  "  tenement-houses  *'  in 
the  title  of  the  act  entitled  ''An 
act  to  improve  the  public  health 
in  the  citv  of  New  York  by  pro- 
hibitinfi^  tue  manufacture  of  cigars 
and  preparation  of  tobacco  in  any 
form  in  the  tenement-houses  of 
said  city  "  (Chap.  93.  Laws  of  1883), 
refer  to  a  distinct  class  of  houses 
recognized  and  defined  by  law, 
and  the  subject  of  the  act  as  ex- 
pressed in  the  title  is  limited  to 
that  class  of  buildings.  In  re 
Paul.  497 

6.  The  subject  of  the  section  of  said 
act  (§  1)  prohibiting  the  manufac- 
ture of  cigars  or  preparation  of 
tobacco  "  in  any  rooms  or  apart- 
ments which  in  the  city  of  New 
York  are  used  as  dwellings,  for 
the  purpose  of  living,  sleeping  or 
doing  any  household  work  there, 
in/'  IB  not  embraced  in  the  title  ; 
its  inclusion,  therefore,  in  the  act 
is  violative  of  the  provision  of  the 
State  Constitution  (Art.  8,  |  16) 
declaring  that  no  private  or  local 
bill  '*  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed 
in  the  title/'  and  said  section  is 
void.  Id. 

7.  The  court  has  no  power  to  change 
and  narrow  the  terms  of  an  act  for 
the  purpose  of  bringing  its  subject 
within  the  title,  and  so  saving  it 
from  the  constitutional  objection. 

id. 

8.  It  seems  that,  striking  out  said 
section,  the  act  does  not  prohibit 
the  manufacture  of  cigars  or  prepa- 
ration of  tobacco  in  tenement- 
houses  ;  the  only  other  prohibition 
is  (§  2)  against  the  use  **  for  dwell- 
ing purposes"  of  •*any  part  of 
any  floor  of  any  tenement-house  " 
where  such  manufacture  or  prepa- 
ration is  carried  on.  Id, 

The  promsions  of  tJie  Revised 

Statutes  (1  k.  S,  338,  §S  4  et  8eq.)pro- 
mding  a  mode  Jot  tlie  payments  of  the 
debts  of  a  toirn  the  territory  of  which 
has  been  divided^  are  constitutional. 

See  People,  ex  rel.  v.  Supei-visors. 


77ie  act  for  widening  Sackett 

street  in  the  city  of  Brooklyn  constitu- 
tional and  city  liable  for  assessments 
under  it. 

See  Oenet  v.  City  of  Brooklyn, 
{Mem.)  645 


CONSTRUCTION. 

In  construing  the  description  clause 
in  a  conveyance  such  an  inter- 
pretation will  be  adopted  as  shall 
give  effect  to  the  intention  of 
the  parties  if  it  can  be  ascertained 
from  the  instrument.  For  this 
purpose  any  particular  may  be  re- 
jected if  inconsistent  with  other 
parts  of  the  description,  and  if 
sufficient  remains  to  locate  the  land 
intended  to  be  conveyed.  Brook- 
man  v.  Kurzman,  272 

Of  deed.     See  Groat  v.  Mbak. 

115 

CONTRACT. 

1.  Plaintiffs  agreed  to  prosecute  two 
actions  for  defendant  for  a  specified 
sum  as  retaining  fee,  an  allowance 
for  each  day's  attendance  before  a 
referee,  and  a  percentage  of  any  re- 
coveries. Because  of  non-payment 
of  the  retaining  fee,  and  the  daily 
allowance,  plaintiffs,  as  the  referee 
found,  "  refused  to  be  bound  by 
the  contract,**  but  they  continued 
thereafter  as  attorneys  of  record 
and  acted  in  that  relation,  and  as 
such,  without  the  knowledge  of 
their  client  and  in  hostility  to  his 
interests,  stipulated  to  vacate  an 
order  in  his  favor,  granted  in  one 
of  said  actions.  Ileld,  that  plainU 
iffs'  contract  was  an  entire  one; 
that  conceding  because  of  the  non- 
payment of  fees,  they  might  refuse 
to  act,  they  could  waive  the  de- 
fault, and  having  so  done,  by  act- 
ing as  attorneys  thereafter,  and 
their  action  being  wrongful  and 
adverse  to  their  client,  they  were 
not  entitled  to  compensation  for 
any  services  in  said  suit.  Andrews 
V.  Tyng,  16 

2.  Before  plaintiffs'  refusal  to  be 
bound  a  judgment  against  defend- 
ant  had  been  rendered  in  the  other 
of  said  actions.     Held,  that  plaint- 
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iffs  could  only  recover  under  and 
according  to  tlie  terms  of  the  con- 
tract.  Id. 

8.  Three  persons,  who  had  jointly 
indorsed  the  notes  of  a  manufactur- 
ing corporation,  entered  into  a 
written  agreement  witb  each  other 
to  the  effect  that  if  the  corporation 
should  fail  to  pay  said  notes  at 
maturity  they  would  each  pay  one- 
third  of  the  amount  unpaid,  and 
in  case  of  failure  of  either  to  pay 
his  proportion,  and  either  of  the 
others  snonld  pay  more  than  his 
share,  the  one  so  paying  should 
•*  have  and  recover  from  the  one  so 
failing  an  amount  equal  to  his 
aliquot  part."  It  was  also  agreed 
that  each  of  the  parties  should 
execute,  to  a  trustee  named,  a 
mortgage  as  security  for  the  per- 
formance of  his  agreement ;  and  it 
was  provided  that  in  case  of  failure 
of  one  of  the  parties  to  pay  his 
share  of  the  unpaid  paper,  "and 
which  either  of  the  parties  shall 
have  paid  in  whole  or  in  part,  then 
and  in  that  case  the  said  trustee 
is  empowered,  and  it  shall  be  his 
duty,  at  tlie  request  of  the  parties 
so  having  paid,  to  foreclose  the 
mortgage  made  by  the  party "  so 
failing  to  pay.  Slortgagea  were 
executed  as  required  ;  each  stated 
that  it  was  given  to  secure  the  pay- 
ment of  $25,000,  according  to  the 
conditions  of  the  agreement.  The 
corporation  made  default  in  the 
payment  of  certain  of  the  notes. 
In  an  action  brought  by  the  trustee 
and  the  holders  of  certain  of  said 
notes  to  foreclose  one  of  the  mort- 
gages, it  was  shown  that  the  cor- 
poration  and  the  indorsers  were 
insolvent,  and  that  nothing  had 
been  paid  upon  said  notes  by  any 
of  the  parties.  Heldf  that  the  trust 
was  not  created  for  the  benefit  of 
the  creditors,  but  solely  for  that  of 
the  parties  to  the  agreement ;  that 
it  imposed  no  primary  liability 
upon  the  latter  ;  and  that  the  hold, 
ers  of  the  notes  were  not  entitled 
to  be  subrogated  to  the  rights  of 
the  indorsers  in  the  securities; 
also  that  the  action  could  not  be 
maintained,  as  there  had  been  no 
breach  of  the  condition  of  the 
agreement,  authorizing  a  fore- 
closure,  as  neither  of  the  other 


parties  thereto  had  paid  any  por- 
tion of  the  sum  which  the  mort- 
gagor was  thereby  bound  to  pay. 
ikward  v.  Huntington.  104 

4.  Where  an  authorized  agent  exe> 
cutes  a  contract  under  seal,  in 
which  he  represents  himself  as 
agent,  and  discloses  his  principal, 
and  by  the  terms  of  which  he  as- 
sumes to  contract  for  the  principal 
only,  in  the  absence  of  any  personal 
promise  or  covenant  on  his  part,  the 
contract  cannot  be  held  to  be  his 
contract  and  he.  cannot  be  made 
liable  individually  thereon,  al- 
though it  is  signed  only  in  his 
individual  name.  Whitford  ▼. 
Laidler.  145 

5.  In  an  instrument  purporting  to  be 
a  lease,  executed  by  plaintiff  as 
lessor,  various  persons  named,  in- 
cluding the  defendants, 'describing 
themselves  as  the  officers  of  a  cor- 
poration named,  were  designated 
as  *'  party  of  the  second  part/*  i.  e, 
lessee.  The  demise  was  to  the 
parties  of  the  second  part,  and  their 
successors  in  office.  They,  as  such 
officers,  covenanted  on  behalf  of 
'*  themselves,  and  their  successors 
in  office,"  to  pay  the  rent  specified. 
The  defendants  signed  and  sealed 
the  instrument  in  their  individual 
names  :  the  corporate  seal  was  not 
attached.  In  an  action  in  which 
defendants  were  sought  to  be 
charged  individually  for  the  pay- 
ment of  rent  due,  it  appeared  tliat 
the  contract  waa  recognized  and 
ratified,  both  by  the  corporation 
and  plaintiff,  as  the  contract  of  the 
corporation  ;  it  took  possession  of 
the  demised  premises,  and  paid 
rent  upon  demand  by  plaintiff  of 
its  treasurer.  Held,  that  defend- 
ants were  not  personally  liable.  Id. 

6.  Jt  seems  that  although  because  of 
the  absence  of  the  corporate  seal 
tiie  corporation  might  not  have 
been  liable  in  a  technical  action  of 
covenant,  it  was  liable  in  an  action 
of  assumpsit  for  use  and  occupation. 

Jd. 

7.  After  plaintiff  and  defendants  had 
signed,  the  instrument  was,  by 
their  mutual  consent,  left  with  one 
K.  to  procure  the  signatures  of  the 
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otlier  officers  named  therein,  who 
was  instructed,  after  accomplishing 
this,  to  deliver  the  instrument  tb 
the  town  clerk.  Held^  that  as  the 
delivery  was  thus  conditioned  upon 
the  approval  of  the  remaining  offi- 
cers, evidenced  by  their  signatures, 
until  this  was  done,  the  contract 
was  incomplete  and  unexecuted ; 
and,  in  the  absence  of  proof  of  a 
waiver  of  the  condition  by  defend- 
ants, did  not  take  effect  as  a  valid 
contract  between  any  of  the  parties. 

Id, 

&  Also  held,  that  it  was  immaterial 
that  plaintiff  did  not  hear  state- 
ments made  by  defendants,  at  the 
time  of  signing,  that  they  would 
not  consider  themselves  bound  un- 
less all  of  the  officers  signed,  as 
that  was  the  legal  effect  of  the 
transaction.  Id. 

9.  It  is  competent  for  the  parties  to  a 
COD  tract  to  agree  upon  the  method 
of  its  execution  and  delivery,  and, 
so  long  as  any  material  stipulation 
in  this  respect  remains  uo per- 
formed, the  instrument  is  inopera- 
tiv«)  as  a  contract.  Id. 

10.  An  oral  contract,  which  equity 
will  regard  as  equivalent  to  the 
grant  required  at  common  law  to 
create  an  easement,  must  be  clear 
and  specific  so  that  it  mav  be  car- 
ried out  and  enforced,  and  it  must 
be  accompanied  by  acts  of  part 
performance,  unequivocally  refer- 
able to  the  agreement.  Crankhite 
V.  CronkhUe,  323 

11.  An  ordinance  of  the  city  of  New 
York  requires  the  insertion  in 
every  contract  for  work  done  for 
the  city,  of  a  clause  that  payment 
of  the  last  installment  due  there- 
under shall  be  retained  until  satis- 
factory evidence  is  furnished  "  that 
all  persons  who  have  done  work 
or  furnished  materials  under  such 
contract,"  and  who  have  given  ten 
days  written  notice  that  a  balance 
is  due  them,  have  been  fully  paid 
or  secured.  In  an  action  by  a  con- 
tractor to  recover  the  last  install- 
ment due  on  a  contract,  Iield,  that 
conceding  a  material-man  could  by 
filing  the  prescribed  notice  obtain 
a  lien  upon  the  fund  in  the  hands 
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of  the  city,  as  to  which  qiusre,  he 
could  not  obtain  a  lien  upon  the 
balance  due  under  one  contract  for 
materials  furnished  upon  another. 
Quinlaa  v.  EtuseU.  850 

Under  contract  for  construc- 
tion of  cemetery  vauU,  payment  of 
last  installment  was  to  be  made  to/ten 
vxyrk  was  finished  to  satisfaction  of 
(/toner  ;  one  item  of  the  work  not  ?uiv- 
ing  been  done  an  owner  desired^  he  did 
it  himself  cJiarging  cost  against  the 
builder,  and  after  it  was  finished,  ex- 
pressed himself  satisfied  with  the 
work.  Held,  there  was  a  substantial 
performance,  and  the  contractor  was 
entitled  to  recover  balance^  less  the  cost 
of  the  work  so  dt)ne. 

See  McKenm  v.  Decker,    {Mem.) 

660 

CONVERSION. 

Where  a  complaint  alleged  that 
plaintiff  intrusted  to  defendant  a 
sum  of  money  upon  his  promising 
to  invest  the  same  for  the  former, 
but  that  he  converted  it  to  his  use 
and  refused  to  pay  the  same,  lield, 
that  plaintiff,  in  the  absence  of  any 
amendment  of  the  complaint,  was 
not  entitled  to  recover  upon  proof 
that  defendant  did  in  good  faith 
invest  the  money,  but  negligently 
took  insufficient  security;  that  it 
was  necessary  to  show  either  that 
defendant  made  no  investment,  or 
if  he  did  in  form,  that  it  was  not 
bona  fide.  King  v.  MacKeUar.    317 


CORPORATIONS. 

1.  In  an  instrument  purporting  to  be 
a  lease,  executed  by  plaintiff  as 
lessor,  various  persons  named,  in- 
cluding the  defendants,  describing 
themselves  as  the  officers  of  a  cor- 
poration named,  were  designated 
as  "  party  of  the  second  part," 
i.  «.,  lessee.  The  demise  was  to  the 
parties  of  the  second  part,  and 
their  successors  in  office.  They,  as 
such  officers,  covenanted  on  behalf 
of  "  themselves,  and  their  succes- 
sors in  office,"  to  pay  the  rent 
specified.  The  defendants  signed 
and  bealed  the  instrument  in  their 
individual  names ;  the  corporate 
seal  was  not  attached.     In  an  ac- 
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tioQ  in  which  defendants  were 
Bought  to  be  charged  individually 
for  the  payment  of  rent  due,  it 
appeared  that  the  contract  was 
recognized  and  ratified,  both  by 
the  corporation  and  plaintiff,  as 
the  contract  of  the  corporation  ;  it 
took  poBseBaion  of  tne  demised 
premises,  and  paid  rent  upon  de- 
mand by  plaintiff  of  its  treasurer. 
Ildd,  that  defendants  were  not 
personally  liable.  WhUford  v. 
LaidUr.  145 

2.  It  seems  that  although  because  of 
the  absence  of  the  corporate  seal 
the  corporation  might  not  have 
been  liable  in  a  technical  action  of 
covenant  it  was  liable  in  an  action 
of  assumpsit  for  use  and  occu- 
pation. Id. 

8.  It  scemSy  also,  that,  having  con- 
tracted in  the  corporate  name, 
neither  the  plaintiff  nor  the  lessee 
named  could  have  questioned  its 
corporate  character,  had  the  in- 
strument been  properly  executed 

Id. 

4  A  corporation,  in  the  absence  of 
statutory  restrictions,  has  the  right 
to  prefer  one  creditor  to  another  in 
the  distribution  of  its  property. 
Coats  V.  DonneU. '  168 

5.  The  provision  of  the  Revised 
Statutes  (1  R.  S.  593,  §  9).  prohibit- 
ing preferences  by  insolvent  corpo- 
rations, does  not  apply  to  foreign 
corporations.  Id. 

6.  B.  held  a  certificate  of  ten  shares 
of  the  stock  of  a  corporation ;  by 
the  terms  thereof  the  shares  were 
transferable  upon  the  books  of 
the  company  only  on  production 
of  the  certificate;  B.  assigned  and 
transferred  the  certificate  to  plaint- 
iff, but  no  transfer  was  made  on 
the  company's  books;  after  the 
death  of  B.  defendant,  with  whom 
said  corporation  had  been  consoli- 
dated, without  knowledge  of  such 
transfer  and  on  representation  that 
the  certificate  was  lost,  transferred 
the  stock  on  its  books  to  B.'s  ad- 
ministrator, and  issued  to  him  a 
certificate  therefor,  upon  his  ex- 
ecuting and  delivering  to  it  a  bond 
of  indemnity;  it  also  paid  to  him 


certain  dividends  which  had  been 
declared  upon  the  stock.  In  an 
action  to  compel  a  transfer  to 
plaintiff  of  the  stock,  and  payment 
of  the  dividends,  held,  that  plaint- 
iff  was  entitled  to  a  certificate  for 
the  ten  shares,  as  the  transfer  to 
the  administrator  was  unauthor- 
ized ;  but  that  defendant  was  not 
liable  for  the  dividends,  as  until 
notice  or  knowledge  of  a  transfer 
it  was  justified  in  paying  tlie  same 
to  the  person  in  whose  name  the 
stock  stood  upon  its  books,  or  to 
his  legal  representatives;  and  that, 
as  the  administrator  was  not  re- 
quired by  any  rule  of  law  to  pro- 
duce the  certificate  on  payment  to 
him  of  the  dividends,  his  failure 
so  to  do  was  not  such  a  notice  as 
put  defendant  upon  inquiry  be- 
fore  payment;  also  that  the  receipt 
of  the  bond  of  indemnity  did  not 
affect  defendant's  rights  or  chai^ 
it  with  notice.  Brisbane  v.  D.  L. 
d  W.  R.  R.  Co.  2H 

7.  Proof  that  at  the  time  of  a  trans- 
fer or  assignment  by  a  corpora^on 
it  was  in  fact  insolvent  is  not  con- 
clusive evidence  that  the  transfer 
or  assignment  was  made  *'  in  con- 
templation of  the  insolvency  of 
such  company,"  within  the  mean- 
ing of  the  statute  (1  R.  S.  603,  §  4) 
declaring  such  a  disposition  of  ita 
property  unlawful  and  void;  to 
come  within  the  prohibition  of  the 
statute  the  act  must  have  been 
done  because  of  existing  or  con- 
templated  insolvency.  Paulding  y. 
Chrome  Steel  Co.  334 

8.  Money  was  loaned  to  a  corporation 
in  1874  under  an  agreement  with  it 
that  payment  should  be  secured  by 
chattel  mortgage.  A  mortgage 
was  accordingly  executed  by  the 
president  and  secretary  of  the 
corporation,  with  the  actual  assent 
of  the  stockholders,  but  with- 
out  the  filing  of  a  written  as- 
sent in  the  county  clerk's  office 
as  required  by  the  act  of  1871 
(Chap.  481,  Laws  of  1871).  In  1879, 
the  debt  remaining  unpaid,  the 
formal  assent  of  the  stockholders 
was  given  and  filed  as  required  by 
said  act  and  the  act  of  1878  (Chap. 
163,  Laws  of  1878),  and  a  new 
mortgage  was  executed  in  lieu  of 
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the  former  one,  and  in  pursuance 
and  fulfillment  of  the  original 
agreement.  At  this  time  the  cor- 
poration was  insolvent.  Held, 
the  evidence  did  not  authorize  a 
finding  that  the  mortgage  was 
given  in  contravention  of  the 
statute.  Id, 

0.  As  to  whether  any  but  the  stock- 
holders of  a  corporation  can  com- 
plain that  the  statutory  condition 
was  not  complied  with,  quare.  Id, 

10.  In  1878  L.,  plaintiflTs  testator, 
became  a  member  of  the  corpora- 
tion defendant .  By  its  by-laws,  in 
force  at  the  time,  it  was  provided 
that  upon  the  death  of  a  member, 
*'  the  sum  of  one  thousand  dollars, 
collected  by  contributions  from  all 
the  lodges  in  this  district,  shall  be 
paid  to  the  wife  of  the  deceased,  if 
living,  and,  if  dead,  to  his  chil- 
dren, and,  if  there  are  none,  then 
to  such  person  as  he  may  have 
formally  designated  to  his  said 
lodge  prior  to  his  decease,"  said 
sum  to  be  collected  by  assessments 
upon  the  lodges  in  the  district. 
The  testator,  having  no  wife  or 
children,  designated  his  mother  as 
the  beneficiary.  The  designation 
described  the  payment  directed  as 
"the  $1,000  my  heirs  are  to  re- 
ceive." The  mother  died  before 
the  testator,  and  no  other  designa- 
tion in  the  manner  specified  was 
made.  In  an  action  to  recover  said 
sum,  Md,  that  the  testator  had  no 
interest  in  the  fund  which  could 
descend,  or  upon  which  a  will 
could  operate,  but  simply  a  power 
of  appointment  which,  if  not  exer- 
cised prior  to  his  death,  in  the 
manner  specified,  became  inope- 
rative :  and  that,  as  the  beneficiary 
named  died  before  him,  and  no 
other   designation   was    made  as 

Prescribed,  defendant  was  not 
ound  to  pay  to  any  one  ;  that  the 
reference  to  ** heirs"  in  the  desig- 
nation  could  not  be  interpreted  as 
making  them  the  recipients,  but 
was  only  matter  of  description. 
Hellenherg  v.  DUt,  No,  1,  /.  0,  B. 
B.  580 


See  Banks  and  Banking. 
Foreign  Corporations. 


See  Manufacturing  Corpora- 
tions. 
Municipal  Corporations. 
Railroad  Corporations. 
Stocks. 


COSTS. 

The  General  Term  has  no  power 
on  appeal  by  a  railroad  company 
from  one  order  of  confirmation  of 
the  report  of  commisionnrs  ap. 
pointed  in  proceedings  to  acquire 
title  to  lands,  to  award  costs 
against  the  owners.  In  re  If.  T. , 
W.  S.  d  B,  R,  Co,  287 

Of  uMuccessful  appeal  by  tes- 

tame/Uary  trtutee  from  decree  of  sur- 
rogate in  proceeding  to  compel  /dm  to 
account  may  be  imposed  upon  him  in- 
dividually. 

See  In  re  McCarten  558 


COUNTER-CLAIM. 

In  an  action  upon  a  guaranty  of 
payment  of  rent,  reserved  by  a 
lease  of  certain  rooms  in  a  building, 
defendants  set  up,  by  way  of  coun- 
ter-claim, and  proved  damages  to 
the  furniture  and  fixtures  of  the 
lessee  by  reason  of  a  flow  of  water 
from  other  parts  of  the  building 
under  the  control  of  the  lessor, 
because  of  defective  water  pipes, 
which  he,  after  notice,  omitted  to 
keep  in  order,  and  an  assignment 
of  such  damages  to  defendants. 
No  question  was  raised  upon  the 
pleadings,  and  no  objection  was 
made  upon  the  trial  that  the  lia- 
bility of  the  landlord  was  not  the 
proper  subject  of  a  counter-claim. 
Held,  that  it  could  not  be  raised 
upon  appeal.    Vann  v.  Bouse.  401 

COUNTIES. 
See  Kings  (County  of). 

COUNTY  JUDGE. 

1.  When  the  county  judge  is  absent 
from  the  county  a  delivery  to  his 
clerk,  at  the  office  of  the  county 
judge,    of    the  inventory     of  au 


684 


INDEX. 


assignor  for  the  benefit  of  credit- 
or)*, is  a  substantia]  compliance 
wkb  the  provision  of  the  statute 
(§  3,  chap  4fi6,  Laws  of  1877),  re- 
quiring such  inventory  to  be  deliv- 
ered to  the  county  judge  of  the 
county  where  the  assignment  is 
recorded.     Pratt  v.  Stevens.      387 

L  So.  also,  a  delivery  of  the  inven- 
tory to  the  county  judge  bf  an  ad- 
joining  county,  who  at  the  time  is 
holding  court  in  the  county,  Is 
sufficient,  as  under  the  act  of  1877 
(Chap.  11.  Laws  of  1877)  such 
county  judge  is  clothed  with  all 
of  the  powers,  and  may  perform  all 
of  the  duties  of  the  county  jud^e 
of  the  county.  Id. 


COURTS. 

See  General  Term 
Surrogate's  Court. 


COVENANT. 

1,  Where  a  conveyance  of  real 
estate,  purporting  to  be  an  inden- 
ture and  containing  a  clause  by 
which  the  grantee  assumes  and 
agrees  to  pay  a  mortgage  upon  the 
lands  conveyed,  has  been  accepted 
by  the  grantee,  it  will,  for  the  pur- 
pose of  a  remedy  against  the  gran- 
tee, be  considered  as  the  deed  of 
both  parties,  and  the  clause  as  a 
covenant.    Bowen  v.  Beck,  8G 

2.  Jt  seems,  the  grantee,  in  a  convey- 
ance by  deed-poll  containing  a 
mortgage  assumption  clause,  upon 
acceptance  of  the  deed,  becomes 
bound  as  covenantor  to  pay  the 
mortgage.  Id, 


CRIMINAL  TRIAL. 

1.  Upon  trial  of  an  indictment,  charg- 
ing a  violation  of  the  provision  of 
the  Revised  Statutes  (1  R.  S.  666, 
t^  29)  prohibiting  the  sale  of  lottery 
tickets,  defendant  was  called  as  a 
witness  in  his  own  behalf  ;  on  cross- 
examination  he  was  asked  whether 
he  had  been  engaged  in  the  busi- 
ness of  lottery  tickets  and  lottery 
policies  ;  also  whether  he  had  been 


tried  and  convicted  of  violating 
the  law  prohibitiog  the  sending  of 
lottery  circulars  through  tlie  mail. 
These  questions  were  objected  to, 
and  objections  overruled.  Eeld  no 
error.     Pe<^  v.  NoeUce.  187 

3.  Tlie  act  of  1869  (Chap.  678,  Laws  of 
1869),  declaring  that  on  a  criminal 
trial  the  accus^  '*  shall,  at  his  own 
request,  but  not  otlierwiae,  be 
deemed  a  competent  witness,"  is 
not  violative .  of  the  provision  of 
the  State  Constitution  (Art.  1,  g6), 
declaring  that  no  person  shall  "  be 
compelled  in  any  criminal  case  to 
be  a  witness  against  himself." 
The  supposed  moral  coercion  by 
reason  of  the  adverse  inference 
which  might  l>e  drawn  from  the 
omission  of  the  accused  to  testify, 
is  not  compulsion  within  the  mcuin- 
ing  of  the  Constitution.  People  v. 
Courtney,  490 

8.  It  seeTns  that,  had  the  statute  au- 
thorized a  presumption  of  guilt 
from  an  omission  to  testify,  and  so 
reversed  the  presumption  of  inno- 
cence, it  would  violate  funda- 
mental principles  binding  alike 
npon  the  legislature  and  the  courts, 
but  as  it  expressly  precludes  any 
presumption  against  the  accused  it 
is  not  subject  to  this  objection.  Id. 

4.  A  motion  for  arrest  of  j  udgment  in 
a  criminal  action  could  not,  before 
the  adoption  of  the  Code  of  Crim- 
inal Procedure,  and  cannot  now, 
be  made,  save  for  some  defect  that 
appears  upon  the  record  ;  it  may 
not  be  based  upon  proof  by  affi- 
davit of  facta  outside,  and  consti- 
tuting  no  part  of  the  record.  (Code 
of  Criminal  Procedure.  §  467.)  Peo- 
ple V.  KeUy.  5^ 

5.  Proof  by  affidavit  that  the  jury  on 
trial  of  such  an  action,  after  re- 
tiring to  their  room,  sent  a  written 
communication  to  the  presiding 
judge,  and  that  he  answered  the 
same  in  writing,  in  the  absence  of 
proof  as  to  the  nature  of  the  com- 
munication ,  is  not  sufficient  to  sus- 
tain a  motion  for  a  new  trial.    Id. 

6.  Upon  the  trial  of  an  indictment 
for  an  aspault  with  a  deadly 
weapon   with  intent  to  kill,  it  ap- 
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peared  that,  at  the  time  of  tjie  oc 
currence,  defendant  was  in  parsuit 
of  S.,  Willi  whom  be  had  had  a  diifi. 
cully.  S.  was  called  as  a  witness 
for  the  prosecution,  and  on  cross- 
examination,  testified  that  he  had 
oollttcted  money  for  and  given  it 
to  the  complainant.  He  was  then 
asked  "When  did  you  hand  it  to 
him  ?  "  This  was  objected  to,  and 
excluded.    Ileld  no  error.  Id. 

7.  Evidence  on  the  part  of  defendant 
was  offered  and  rejected  as  to  vio- 
lent acts  on  the  part  of  S.  at  other 
times.    Held  no  error.  Id. 

8.  It  seems f  that,  if  it  had  appeared 
that  the  assault  was  committed  iu 
self-defense,  proof  as  to  the  cliar- 
acter  of  the  complainant  would 
have  been  competent,  but  as  it  ap- 
peared that  it  was  not  so  com- 
mitted, even  such  evidence  would 
have  been  incompetent.  Id, 

0.  It  is  within  the  discretion  of  the 
court  on  a  criminal  trial  to  fix  a 
limit  upon  the  time  to  be  used  by 
counsel  in  summing  up  the  case 
to  the  jury,  and  unless  it  ap- 
pears that  the  discretion  has  been 
abused,  it  is  not  a  subject  for  re- 
view on  appeal.  Id. 

10.  Where  the  time  allotted  to  the 
defendant's  counsel  was  thirty 
minutes,  and  to  the  district  at- 
torney twenty-five,  and  It  appeared 
that  the  former  was  stopped  by 
the  court  at  the  expiration  of  his 
time,  but  that  the  latter  continued 
his  address  for  five  minutes  more 
than  his  allotted  time,  when  he 
was  stopped,  held,  that  this  did  not 
tend  to  establish  an  abuse  of 
discretion  ;  that  the  defendant's 
counsel  had  the  rififht  to  ask  the 
court  to  stop  the  district  attorney 
at  the  expiration  of  his  time,  and 
not  having  done  so,  there  was  no 
ground  for  complaint  Id. 

DAMAGES. 

1.  The  General  Term  of  the  Supreme 
Court  has  no  authority  on  appeal 
to  determine  the  amount  of  unset- 
tled damages  *  at  least  where  no 
facts  are  found  below  upon  which 


an  estimate  as  to  the  true  amount 
can  be  made.     Andretos  v.  Tyng. 

Id 

2.  Accordingly  Mrf,  where  on  trial 
before  a  referee  in  an  action  for 
attorney's  services  wherein  the  de- 

.  fendant  set  up  a  breach  of  the  con- 
tract of  employment  on  the  part 
of  plaintiffs,  and  the  referee  found 
the  breach,  but  allowed  only  nomi- 
nal damages,  and  where  the  Gen- 
eral Term  decided  this  to  be  er- 
roneous  and  that  defendant  was 
entitled  to  substantial  damages, 
that  it  was  error  for  the  General 
Term  to  fix  the  damages ;  that  it 
only  had  authority  to  order  a  new 
trial,  eo  that  the  amount  of  dam- 
ages mignt  be  determined  by  a 
trial  court.  Id. 

3.  Where  a  publication  is  libelous 
per  86,  and  is  proved  to  be  false, 
this  is  evidence  sufficient  to  re- 
quire the  submission  of  the  ques- 
tion of  malice  to  the  jury,  and  to 
warrant  the  allowance  of  exem- 
plary damage  ;  and  this,  although 
defendant  give  evidence  tending 
to  prove  no  actual  malice.  Such 
evidence  is  to  be  considered  by  the 
jury,  and  it  is  for  them  to  deter- 
mine, in  view  of  all  the  evidence, 
whether  punitive  damages  should 
be  allowed  or  not.  Bergmann  v. 
Jones,  61 

4.  Where  premises  have  been  con- 
veyed absolutely  to  secure  a  loan, 
and,  because  of  a  refusal  on  the 
part  of  the  lender  to  reconvey  on 
tender  of  the  amount  due,  the  bor- 
rower brings  an  action  to  compel  a 
reconveyance,  he  cannot,  after  j  udg- 
ment  in  his  favor  in  such  an  action, 
maintain  another  action  to  recover, 
as  damages,  the  amount  of  a  de- 
preciation in  the  value  of  the  prop- 
erty pending  the  litigation,  or  his 
costs  and  expenses  in  the  equity 
suit;  conceding  an  action  to  re- 
cover damages  may  be  maintained, 
as  to  which  quare,  these  are  not 
proper  items  of  damages.  Marvin 
V.  Prentice.  395 

5.  As  to  whether  the  judgment  in 
the  equity  suit  would  be  a  bar  to 
an  action  for  damages,  qxusre.   I<L 
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6.  Satisfaction  bj  one  joint  tortfeafsor 
is  a  bar  to  an  action  against  another; 
so  a  partial  satisfaction  by  one  is 
proper  to  be  shown  by  another  iu 
mitigation  of  damages.  Knapp  v 
Ji/)cfie.  829 

7.  In  an  action  brought  by  a  receiver 
of  an  insolvent  savings  bank 
against  an  officer  thereof  to  recover 
damages  for  losses  alleged  to  have 
been  occasioned  by  illegal  loans 
made  by  him,  it  appeared  that  two 
other  officers  co-operatAd  in  mak- 
ing the  loans  ;  the  complaint  aver- 
red and  it  also  appeared  by  plaint- 
iff's evidence  that  portions  of  such 
loans  remained  unpaid.  Defend- 
ant  then  offered  to  prove  payment 
by  one  of  the  other  officers  of  a 
specified  sum  on  account  of  such 
claim  ;  this  was  objected  to  and 
excluded.  JBsld  error;  that  to  main- 
tain the  action  it  was  not  sufficient 
to  allege  and  show  illegal  loans 
merely,  but  also  damages  resulting 
therefrom,  as  that  the  loans  had 
not  been  paid ;  and  therefore  it  wan 
competent  in  reduction  of  damages 
to  show  that  a  portion  of  the 
moneys  illegally  taken  from  the 
bank  had  been  refunded  by  one 
jointly  liable  with  defendant  there- 
for ;  also  that  the  evidence  was 
proper  under  a  general  denial  in 
the  answer.  Id, 

3.  It  seems  that  one  whose  negligence 
has  occasioned  a  personal  injury  to 
another  is  liable  for  the  proximate 
consequences  of  his  act,  although 
these  are  aggravated  by  reason  of 
the  delicate  health  of  the  person 
injured  ;  the  liability  is  not  limited 
to  such  consequences  of  tlie  injury 
as  would  have  resulted  if  the  per- 
son had  been  in  g^d  bodily  health. 
Tics  V.  Munn.  621 

9,  Whore  interest  is  allowed,  not  by 
virtue  of  any  contract  to  pay  it, 
but  simply  as  damages  because  of 
default  in  the  discharge  of  an 
obligation,  the  legal  rate  of  inter- 
est must  govern.  Sanders  v.  L. 
8.  ifk  M.  8.  R,  Co.  041 

10.  Where,  therefore,  in  an  action  to 
require  defendant  to  declare  and 
pay  dividends  on  certain  preferred 
and  guaranteed  stock,  it  appeared 


that  the  dividends  were  due  and 
payable  prior  to  January  I.ISW), 
when  the  act  (Chap.  5^,  Laws  ol 
1879)  fixing  the  rate  of  interest  at 
six  per  cent  went  iuto  effect,  hdd, 
that  plaintiff  was  entitled  to  inter- 
est at  the  rate  of  seven  per  cent 
up  to  that  date,  and  six  per  cent 
thereafter.  Id, 

Extent   of  liaJbUUy  of  sUkJc- 

broker  for  unauthorized  sale. 
See  Porter  v.  Wormeer,  431 


DEBTOR  AND  CREDITOR. 

1.  A  corporation,  in  the  absence  of 
statutory  restrictions,  has  the  right 
to  prefer  one  creditor  to  another  in 
the  distribution  of  its  property. 
Coats  V.  BonneU.  168 

2.  A  debtor  paying  money  to  a 
creditor,  to  whom  he  owes  several 
debts,  must,  as  a  general  rule, 
exercise  his  option  as  to  the  appli- 
cation of  the  payment  at  the  time 
it  is  made.  Bk.  of  California  v. 
Webb.  467 

8.  If  no  direction  is  then  given  by 
him  the  creditor  may  control  the 
application  ;  and,  as  between  him 
and  the  debtor,  there  is  no  limit  of 
time  within  which  he  must  make 
the  application,  save  that  it  be 
before  it  is  made  under  the  direc- 
tion of  the  court,  at  least  unless 
the  debtor  requests  him  to  exercise 
his  option.  laL 


DECEIT. 
See  Falsb  Pretbnsbs. 

DEED. 

1.  Where  a  conveyance  of  real  estate, 
purporting  to  be  an  indenture  and 
containing  a  clause  by  which 
the  grantee  assumes  and  agrees  to 
pay  a  mortgage  upon  the  lands 
conveyed,  has  been  accepted  by  the 
grantee,  it  will,  for  the  purpose  of 
a  remedy  against  the  grantee,  be 
considered  as  the  deed  of  both 
parties,  and  the  clause  as  a  cove- 
nant.   Bowen  v.  Beck.  86 
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2.  It  ieerru,  the  grantee,  in  a  convey- 
ance by  deed-poll  containing  a 
mortgage  assumption  clause,  upon 
acceptance  of  the  deed,  becomes 
bound  as  a  covenantor  to  pay  the 
mortgage.  Jd. 

3.  In  1841  the  P.  C.  M  Co.  owned 
lands  on  both  sides  of  the  S.  river, 
also  the  bed  of  the  river;  a  dam 
across  it  and  all  the  water  power 
created  thereby.  Upon  its  lands, 
on  one  side  of  the  river,  was  a  cot- 
ton factory,  on  the  other  side  a 
grist-mill,  both  run  by  such  water 
power.  In  that  year  said  corpora- 
tion conveyed  to  C  and  M.  the 
grist-mill  property,  covenanting 
that  the  grantee  should  have  and 
might  use  the  water  necessary  to 
operate  the  grist-mill,  **  with  the 
exception  of  the  water  *  *  re- 
served "  ;  by  a  clause  in  the  deed 
the  grantor  reserved  to  itself  "  the 
right  at  all  times  to  use  so  much 
of  the  water  of  the  river  and  dam, 
which  now  is  or  may  hereafter  be 
therein,  or  in  any  dam  erected 
hereafter,  as  shall  be  necessary  to 
operate  the  present  or  any  addi- 
tional machinery  which  may  be 
hereafter  put  in  the  building  now  " 
used  as  a  cotton  factory,  "or  in 
any  building  to  be  erected  on  the 
site  thereof,  of  the  like  or  less 
dimensions."  At  the  time  of  the 
conveyance  there  was  in  operation, 
in  the  factory,  machinery  requiring 
one  hundred  horse  power  to  operate 
it.  The  machinery  was  subse- 
quently changed,  and  an  addition 
was  built  to  the  factory,  in  which 
machinery  was  placed.  Plaintiff 
succeeded  to  the  rights  of  the  P.  V. 
M.  Co. ,  but  never  operated  machin- 
ery in  the  mill  requiring  more  than 
forty  horse  power ;  the  machinery 
in  the  addition  required  from  ten 
to  twenty  horse  power  to  run  it. 
In  the  summer  and  fall  of  1879 
the  water  of  the  river  was  low,  and 
with  what  was  reserved  and  stored 
in  the  pond  at  night,  there  was  not 
sufficient  to  operate  plaintiff's 
machinery  in  the  day-time.  Defend- 
ant, who  had  succeeded  to  the 
rights  of  C.  and  M.,  continued  to 
draw  water  from  the  pond  to  oper- 
ate his  grist-mill.  In  an  action  to 
recover  damages  and  to  restrain  a 
further  diversion  of  the  water,  7ield» 


that  the  reference  in  the  reserva- 
tion to  the  machinery  then  in  the 
factory  was  a  measure  of  quantity 
not  a  limitation  on  the  use;  that 
the  quantity  so  reserved  could  be 
used  for  any  purpose  or  anywhere  ; 
but  beyond  that  quantity,  if  power 
was  desired  for  additional  machin- 
ery, it  could  only  be  used  for  such 
as  was  placed  in  the  original 
factory  building,  or  one  erected  on 
its  site  ;  that,  therefore,  so  long  as 
plaintiff  did  not  use  more  than  one 
hundred  horse  power,  he  could  use 
that  quantity  to  propel  the  machin> 
ery  either  in  the  main  building  or 
the  addition,  and  up  to  that  point, 
so  far  as  needed  to  runhismachin- . 
ery,  he  was  entitled  to  the  ex- 
clusive use.    Gh'oat  v.  Moak.     115 


4.  The  S.  river  is  a  public  high- 
way  ;  at  the  place  where  the  dam 
was  erected  it  was  only  navigable 
by  row  boats.  The  right  to  build 
and  maintain  a  dam,  not  exceeding 
eight  feet  high,  was  granted  by 
various  statutes  (Chap.  149,  Laws 
of  1811  ;  chap.  20,  Laws  of  1835  ; 
chap.  531,  Laws  of  1864),  subject, 
however,  to  a  condition  that 
through  it  a  lock  for  the  passage 
of  boats  should  be  made  and  kept 
in  repair.  A  dam  was  built  many 
years  before  1841  and  maintained 
from  the  time  of  its  construction 
down,  but  no  lock  was  ever  con- 
structed therein.  In  1841  the  dam 
was  about  nine  feet  high;  in  1879  it 
was  nine  feet  five  inches  high  and 
to  the  top  of  the  flush-boards,  which 
were  used  during  the  whole  sum- 
mer and  fall  of  that  year,  the 
height  was  ten  feet  six  inches. 
Defendant  claimed  the  right  to 
draw  water  from  the  pond  when 
the  water  was  more  than  eight  feet 
deep  at  the  dam,  and  at  no  time 
used  the  water  when  it  could  not 
have  run  over  a  dam  eight  feet. 
Held,  that  such  claim  was  unten- 
able ;  that,  as  against  the  defend- 
ant, plaintiff  had  the  right  to  main- 
tain the  dam  at  any  height,  and  to 
hold  and  store  the  water  required 
to  produce  power  sufficient  to  oper- 
ate his  machinery,  and  to  use  all 
the  water  so  stored  so  far  as  neces- 
sary to  produce  such  power;  and 
whenever  there  was  not  sufficient 
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water  to  give  that  power,  any  use 
of  it  by  defendant  was  unauthor- 
ized and  anlawfuL  Id, 

6.  While  it  is  essential  that  premises 
upon  which  a  grant  is  to  operate 
must  be  so  described  therein  that 
tliey  can  be  identified,  it  is  not 
necessary  that  they  should  be  de- 
scribed by  boundaries,  courses  or 
distances,  or  by  reference  to  monu- 
ments. Coleman  v.  M,  B.  Imp.  Go 
(LimUed).  239 

6.  Where  words  of  general  descrip- 
tion are  used,  oral  evidence  may  be 
resorted  to  to  ascertain  the  par- 
ticular  subject-matter  to  which 
they  apply,  and  if,  with  the  aid  of 
such  evidence,  the  premises  can  be 
located,  the  grant  will  not  fail.  Id, 

7.  The  provision  of  the  Revised 
Statutes,  declaring  a  grant  of  land 
void  if  at  the  time  of  delivery 
thereof  the  land  shall  be  in  the 
actual  possession  of  one  claiming 
under  a  title  adverse  to  that  of  the 
grantor,  does  not  apply  to  a  deed 
from  an  assignee  in  bankruptcy, 
made  in  pursuance  of  an  order  of 
the  banl^ruptcy  court.  Id. 

8.  A  deed  described  the  granted 
premises  as  "  Pelican  beach,  near 
Barren  island.**  In  an  action  of 
ejectment  it  appeared  thst  the 
name  *'  Pelican  beach  "  was  origi- 
nally applied  to  the  salt  meadows, 
marsh  and  beach  on  the  westerly 
end  of  Barren  island.  An  inlet 
subsequently  opened  across  said 
beach,  separating  a  greater  portion 
thereof  from  the  island.  Tlie  title 
of  the  grantees  to  the  beach  was 
undisputed.  Held,  that  the  deed 
was  not  void  for  uncertainty,  but 
related  to,  and  conveyed  that  por- 
tion of  Pelican  beach  cut  off  from 
the  island  by  the  inlet.  Id, 

9.  The  deed  was  executed  in  1855; 
plaintiff  claimed  title  under  a  deed 
executed  to  him  in  1880,  by  an 
assignee  in  banl^ruptcy  of  one  who 
took  title  from  the  original 
grantee.  The  assignee  executed 
the  deed  under  an  order  of  the 
bankruptcy  court,  made  upon  pe- 
tition of  the  bankrupt,  showing 
that  plaintiff  purchased  of    him. 


and  paid  for  the  lands  in  question, 
together  with  other  lands  in  1856. 
and  that  by  mistake  they  were 
omitted  from  the  deed:  the  as- 
signee's deed  recited  that  it  was 
made  to  correct  such  mistake.  At 
the  time  of  the  delivery  of  the 
assignee's  deed  defendant  was  in 
possession,  claiming  under  a  deed 
executed  in  1877  by  the  grautora 
in  the  deed  of  1855.  Held,  that 
the  bankruptcy  court  had  power 
to  give  the  relief  granted  by  its 
order,  in  the  absence  of  any  objec- 
tion l)y  the  parties  in  interest;  and 
that  the  deed  was  not  void  as 
champertous.  Id. 

10.  A  deed  described  the  premises 
conveyed  as  situate  in  the  city  of 
New  York,  and  bounded  as  fol- 
lows :  "  Beginning  at  a  point  on 
the  westerly  side  of  Second  ave- 
nue, distant  fifty  feet  and  ten 
inches  from  the  90Uth-eatsterly  cor- 
ner of  Second  avenue  and  One 
Hundred  and  Eleventh  street ; 
thence  westerly  and  parallel  with 
said  One  Hundred  and  Eleventh 
street,  and  partly  through  a  party 
wall,  eighty  feet ;  thence  south- 
erly  and  parallel  with  Second  ave- 
nue fifty  feet;  thence  easterly  and 
parallel  with  said  One  Hundred 
and  Eleventh  street  eighty  feet,  to 
the  westerly  side  of  Second  ave- 
nue; thence  northerly  and  along 
said  Second  avenue  fifty  feet,  to 
the  place  of  beginning."  The 
grantors  had  title  to  premises 
whicli  would  be  included  in  the 
description  if  the  word  "  south- 
easterly*' were  changed  to  south- 
westerly, and  the  grantee  conveyed 
to  plaintiff  by  deed,  in  which  the 
description  was  thus  changed. 
Held,  that  the  use  of  the  word 
**  south-easterly  "  was  not  such  a 
defect  as  justified  defendant,  a 
purchaser,  in  refusing  to  accept 
title ;  that  by  the  intrinsic  evi- 
dence furnished  by  the  deed  it  ap- 
peared indisputably  that  the  in- 
tent was  to  use  the  word  "  south- 
westerly." Brookman  v.  Kurz- 
man.  272 

11.  In  construing  the  description 
clause  in  a  conveyance  such  an 
interpretation  will  be  adopted  as 
shall  give  effect  to  the  intention  of 
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the  parties  if  it  can  be  ascertained 
from  the  instrament.  For  this 
parpose  any  particular  ma^  be  re- 
jected if  inconsistent  with  other 
parts  of  the  description,  and  if 
sufficient  remains  to  locate  the 
land  intended  to  be  conveyed.    Id. 

Where  not  void  far  champerty. 

See  Whiting  v.  Edmunde.  309 

See  Grantor  AND^GRAiirrEE. 


DEFENSES. 

1.  It  seems  that  under  the  law  of  this 
State  a  subsequent  lienholder,  by 
mortgage,  judgment  or  mechanic's 
lien,  may  avail  himself  of  the  de- 
fense of  usury  against  a  prior 
mortgage,  U.  2>.  ffvgs  Inst'n  v. 
WUmot,  221 

2.  It  seems  that  when  it  appears,  in 
an  action  to  recover  for  goods  sold, 
by  plaintiffs  own  proof,  or  upon  a 
defense  properly  interposed,  that 
the  goods  were  bought  and  sold  for 

'  the  purpose  of  being  introduced 
into  tbe  country  in  violation  of  its 
revenue  laws,  and  that  the  vendor 
shared  in  the  illegal  transaction  or 
assisted  in  defrauding  the  customs, 
plaintifif  may  not  recover ;  but  un- 
less  it  appears  upon  plaintifTs  own 
showing  or  is  pleaded  as  a  defense, 
defendant  is  not  entitled  to  the 
benefit  of  it  as  such.  Ilonegger  v. 
Weitstein,  252 

3.  After  an  arrest  of  a  judgment 
debtor  under  a  body  execution  un- 
lawfully issued,  the  judgment  cred- 
itors notified  the  sheriff  that  they 
"countermanded"  the  execution, 
and  the  latter  thereupon  in  formed 
the  prisoner  that  he  had  been  di- 
rected to  discharge  him  if  he  would 
sien  a  stipulation  not  to  sue  for 
false  imprisonment,  and  upon  the 
prisoner's  refusal  assured  him  that 
if  he  did  not  sign  it  "he  would 
have  to  stay  in  jail  a  long  time." 
The  prisoner  then  signed  and  was 
discharged.  In  an  action  for  false 
imprisonment,  held,  that  the  release 
was  void  for  duress  and  so  fur- 
nished  no  defense.  ChuiUeaume  v. 
Howe.  268 

SiCKELs  —  Vol,  XLIX. 


—  In  aetion  for  diverting  wUer 
from  plaintijfs  dam,  defendant  can- 
not  ofjeet  that  the  stream  is  a  high- 
way and  ihe  dam  an  unlattful obstruc- 
tion ili&reof. 

See  Groat  v.  Moak.  115 

In  actions^  commenced  prior  to 

Code  of  Civil  Procedure,  the  statute  of 
limitations  of  another  State  no  defense. 

See  Clark  v.  X.  S.  &  if.  S.  M,  Co. 

217 


DEFINITIONS. 

1.  The  word  *•  lottery"  indicates  a 
scheme  for  the  distribution  of 
prizes  and  for  the  obtaining  of 
money  or  goods  by  chance.  People 
v.  melke.  137 

2.  The  provision  of  the  Code  of  Civil 
Procedure  (Subd.  8,  i^  414),  ex- 
empting from  the  operation  of  the 
chapter  (4),  limiting  the  time  for 
the  commencement  of  actions,  a 
case  where  a  person  was  entitled 
to  commence  an  action  when  the 
Code  took  effect,  and  declaring  that 
in  such  a  case  "  the  provisions  of 
law  applicable  thereto  immediately 
before  this  act  takes  effect  con- 
tinue to  be  so  applicable,  not  with, 
standing  the  repeal  thereof"  does 
not  refer  simply  to  statutory  pro- 
visions, but  within  the  meaning 
of  said  exception  a  rule  or.  doctrine 
established  by  judicial  decision  is 
a  "  provision  of  law  "  equally  with 
one  enacted  by  the  legislature. 
Clark  V.  Z.  S.  dh  M.  S.  R.  Co.       217 


DEMURRER. 
See  Pleadings. 

DESCENT. 

As  a  general  rule  contingent  interests 
are  assignable,  devisable  and  de- 
scendible the  same  as  vested  in- 
terests.   Kenyan  v.  See.  563 

DEVISE. 

1.  Under  the  will  of  D.  his   widow 
took  a  fee  In  certain  real  estate, 
87 
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detenninable  upon  her  remar* 
riage,  and  plaintiff,  an  infant,  a 
contingent  fee,  depending  upon  the 
happening  of  that  event.  Proceed- 
ings were  intitituted  under  the 
statute  for  a  sale  of  plaintiff's 
interest,  in  which  defendant  T  , 
the  executor  of  the  will  of  D., 
was  appointed  special  guardian 
for  plaintiff;  the  proceedings  re- 
sulted in  a  sale  r  T.,  as  special 
guardian,  and  the  widow  executed 
a  conveyance  to  the  purchaser,  who 
executed  to  T.  as  such  guardian*a 
mortgage  upon  the  lands  for  part 
of  the  purchase-money.  T.  fore- 
closed the  mortgage,  bidding  in 
the  lands,  and  receiving  a  convey- 
ance in  his  own  name,  but  paying 
no  portion  of  the  purchase-money  ; 
he  executed  a  mortgage  on  the 
lands  to  defendant  S.,  to  secure  a 
judgment  recovered  against  him 
as  executor.  The  widow  subse- 
quently remarried.  In  an  action 
brought  to  compel  the  transfer  of 
the  title  to.  or  in  trust  for,  plainU 
iff,  and  a  cancellation  of  the 
mortgage,  held^  that  plaintiff  was 
entitled  to  the  relief  sought ;  that 
conceding  the  court  had  no  juris- 
diction to  direct  the  sale  on 
plaintiff's  interest,  and  so  that  the 
title  was  not  divested,  the  court  if 
directing  the  sale  necessarily  ad- 
judged that  the  case^  was  within 
the  statute,  and  the  conveyance  to 
T.  embarrassed  plaintiff's  title; 
that  the  action  being  brought  to 
redress  a  violation  of  trust,  de- 
fendants would  not  be  permitted 
to  defeat  it  by  a  suggestion  that 
the  apparent  title  so  acquired 
may  not,  if  allowed  to  stand,  be 
effectual  to  divest  plaintiff  of  her 
title.    Dodge  v.  Stewns.  209 

I.  Defendant  S.  claimed  to  be  enti- 
tled to  a  judgment,  declaring  that 
Slaintiff  as  devisee  was  liable  for 
is  debt  against  the  testator  to  the 
extent  of  the  estate  devised,  and 
charging  the  same  upon  the  lands. 
Held,  that  as  plaintiff  was  not  the 
sole  devisee,  as  under  the  statute 
making  devisees  liable  for  the  tes- 
tator's debts  (2  R.  S.  452,  {$§  82.  33, 
56)  in  case  of  several  devisees,  they 
are  to  be  prosecuted  jointly,  and 
the  debt  apportioned  among  them, 
and  as  all  the  devisees  were  not 


parties,  SQch  relief  could  not  be 
granted  in  this  action.  Id, 

8.  Also  held,  the  fact  that  the  other 
devisee  had  aliened  his  land,  and 
was  insolvent  did  not  affect  plaint- 
iff's rights  ;  that  as  the  court,  in 
enforcing  the  liability  of  devisees, 
proceeds  not  by  virtue  of  its  gen- 
eral jurisdiction,  but  simply  un- 
der a  special  statutory  authority,  it 
could  not  disregard  the  limitations 
imposed  by  the  statute.  Id. 

4.  As  a  general  rule  contingent  inter- 
ests are  assignable,  devisable  and 
descendible  the  same  as  vested  in- 
terests.   Kenyan  v.  See,  563 


DISCOVERY  AND  INSPECTION. 

After  the  granting  of  a  General  Term 
order  herein,  which  in  effect  gave 
'the  defendant  liberty  to  inspect 
plaintiffs'  books  and  papers,  plaint- 
iffs moved,  at  a  Speciid  Term,  on 
additional  facts,  for  an  order  vacat- 
ing  or  limiting  the  General  Term 
order ;  the  motion  was  denied  on 
the  ground  that  plaintiffs'  remedj 
was  by  application  to  the  Genend 
Term,  but  a  stay  of  proceedings 
was  granted  for  the  purpose  of 
such  an  application,  unless  defend- 
ant would  stipulate  to  take  an  in- 
spection under  the  supervision  of 
a  referee.  Defendant  refused  to 
stipulate,  and  appealed.  The  Gen- 
eral  Term  affirmed  the  order,  and, 
upon  the  new  facts  presented, 
vacated  its  former  order,  and  pro- 
hibited  the  making  of  a  new  order 
for  an  inspection.  Held,  that  an 
inspection  having  been  granted 
upon  terms  which  the  Special  Term 
could  lawfully  impose,  upon  de- 
fendant's refusal  to  accept  those 
terms  it  was  in  the  discretion  of 
the  General  Term  to  deny  the  in- 
spection entirely,  and  the'exercise 
of  this  discretion  was  not  review- 
able here,     Clyde  v.  Rogere,     641 


DOWER. 

.  Where  the  alleged  fraudulent  con- 
veyances were  of  the  debtor's  real 
estate  to  his  wife,  and  the  judg- 
ment set  them  aside,  hdd,  an  objec- 
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tion  to  sach  judgment,  that  it  did 
not  provide  for  the  wife's  right  of 
dower,  could  not  be  raised  on  ap- 
peal ;  that  the  remedy,  if  any,  was 
by  motion.     WrigTa  v.  NoHrand. 

31 

.  It  seems  that  such  dower  right  is 
not  affected  by  the  judgment.    Id, 


DURESS. 

After  an  arrest  of  a  judgment  debtor 
under  a  body  execution  unlawfully 
issued,  the  j  udgment  creditors  noti- 
fied  the  sheriff  that  they  *'  counter- 
manded" the  execution,  and  the 
latter  thereupon  informed  the 
prisoner  that  he  had  been  directed 
to  discharge  him  if  he  would  sign 
a  stipulation  not  to  sue  for  false 
imprisonment,  and  upon  the  pris- 
oner's refusal  assured  him  that  if 
he  did  not  sign  it  *'  he  would  have 
to  stay  in  jail  for  a  long  time.*' 
The  prisoner  then  signed  and  was 
discharged.  In  an  action  for  false 
imprisonment,  ?ield,  that  the  re^ 
lease  was  void  for  duress  and  so 
furnished  no  defense.  UuiUeaume 
v.  Bowe.  268 


DUTIES. 

It  semis  that  when  it  appears,  in  an 
action  to  recover  for  goods  sold,  by 
plaintiffs  own  proof  or  upon  a  de- 
fense properly  interposed,  that  the 
goods  were  bought  and  sold  for 
the  purpose  of  being  introduced 
into  the  country  in  violation  of  its 
revenue  laws,  and  that  the  vendor 
shared  in  the  illegal  transaction 
or  assisted  in  defrauding  the  cus- 
toms, plaintiff  may  not  recover  ; 
but  unless  it  appears  upon  plaint- 
iffs own  showing  or  is  pleaded  as 
a  defense,  defendant  is  not  entitled 
to  the  benefit  of  it  as  such.  Hon- 
egger  v.  Wettstein,  252 


EASEMENTS. 

1.  In  1832,  J.  &  H.,  who  owned  ad- 
joining farms,  agreed  orally  to  lay 
down  logs  or  pipes  upon  the  lands 
of  J .  to  carry  water  from  a  spring 


thereon  to  his  buildings,  for  his 
use,  and  from  thence  to  the  build- 
ings of  H.,  for  his  use,  each  to 
bear  one-half  of  the  expense  and 
perform  half  of  the  labor,  and  in 
consideration  of  such  expenditure 
J.  agreed  that  H.  should  have  the 
right  to  take  the  surplus  water 
from  the  spring  through  the  pipes. 
There  was  no  specific  agreement, 
however,  as  to  the  size  of  the  pipes, 
how  long  they  were  to  be  contin- 
ued, who  should  direct  or  control 
them,  or  the  amount  of  water  to  be 
taken,  nor  was  there  any  arrange- 
ment authorizing  H.  to  enter  upon 
the  lands  of  J.  for  the  purpose  of 
repairing,  etc.  The  agreement  was . 
carried  out,  and  H.  and  his  suc- 
cessor in  title  enjoyed  the  use  of 
the  water  for  over  forty  years. 
In  an  action  to  restrain  defendant, 
who  succeeded  to  the  title  of  J., 
from  obstructing  such  use  of  the 
water,  field,  that  these  facts  failed 
to  establish  a  valid  agreement  in 
perpetuity ;  that  at  most  the  agree- 
ment was  a  mere  license,  which, 
although  a  consideration  was  paid, 
was  revocable  at  the  pleasure  of 
the  licensor  or  his  successors  in 
interest;  that  plaintiff  could  not 
claim  by  adverse  possession,  as  the 
use  was  by  consent,  and  not  ad- 
.   verse.  Cronkhite  v.  Oronkhite.  323 

2.  An  oral  contract,  which  equity 
will  regard  as  equivalent  to  the 
grant  required  at  common  law  to 
create  jin  easement,  must  be  clear 
and  specific  so  that  it  may  be  car- 
ried out  and  enforced,  and  it  must 
be  accompanied  by  acts  of  part 
performance,  unequivocally  refer- 
able to  the  agreement.  Id. 


EJECTMENT. 

Where  on  foreclosure  sale  tlie 

referee  was  directed  to  pay  out  of  pro- 
ceeds of  sale  the  amount  of^  any  liens 
for  assessments,  etc.,  held,  that  conced- 
ing the  purchaser  took  title  subject  to 
any  such  liens,  it  only  applied  to  valid 
liens,  and  that  he  could  maintain 
ejectment  against  one  in  possession 
claiming  under  a  sale  upon  an  illegal 
assessment. 

See  Simms  v.  Voght.  {Mem.)      654 
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ELECTION  OF  REMEDIES. 

A  devisee  who  claims  a  mere  legal 
estate  in  tl^e  real  property  of  the 
testator,  when  there  is  no  trust, 
cannot  maintain  an  action  for  the 
constraction  of  the  devise,  but 
must  assert  his  title  by  a  legal  ac 
tion,  or,  if  in  possession,  must 
await  an  attack  upon  it  and  set  up 
the  devise  in  answer  to  the  hostile 
claim.     Weed  v.  Weed.  243 


EMINENT  DOMAIN. 

1.  As  to  whether  the  general  pro- 
viRions  applicable  to  appeals  to 
this  court  extend  to  condemnation 
proceedings  under  the  Railroad 
Act,  qucBre.  In  re  N,  T.,  W.  &  d 
B.'R.  Co.  .  287 

2.  Upon  motion  to  dismiss  an  appeal 
by  a  railroad  company  to  the 
General  Term  from  an  order  of 
Special  Term  confirming  the  report 
of  commissioners  appointed  to  con- 
demn certain  lands  under  water  in 
the  Hudson  river,  it  appeared  that 
under  former  proceediugs  the  com- 
pany had  obtained  possession  and 
begun  the  construction  of  an  em- 
bankment; these  proceedings  were 
subsequently  annulled  and  the 
present  proceedings  instituted.  On 
application  of  the  company  an 
order  was  granted  allowing  it  to 
continue  in  possession  until  the 
final  conclusion  of  the  new  pro- 
ceedings, but  requiring  it  to  keep 
open  a  gap  in  the  embankment  for 
tbe  benefit  of  the  land-owners. 
The  order  confirming  the  commis- 
sioners* report  provided  that,  on 
payment  of  the  sums  awarded,  the 
company  have  full  possession,  and 
annulled  all  orders  inconsistent 
with  such  possession.  The  com- 
pany paid  the  awards  and  immedi- 
ately closed  up  the  gap.  IMd^ 
that  by  so  doing  it  did  not  waive 
its  right  of  appeal  from  the  order; 
that  indepenoent  of  the  order,  on 
payment  of  the  awards,  the  con- 
demnation was  complete  and  final, 
the  company  was  entitled  to  take 
full  possession,  the  owners  were 
divested  of  all  estate  and  interest 
(§5^  17,  18,  chap.  140,  Laws  of 
1850),   and  nothing  could  be  re- 


viewed upon  the  appeal  bat  the 
amount  of  the  awards ;  and  so,  the 
company  did  not  avail  itself  of  any 
benefit  conferred  by  the  order  ap- 
pealed from,  whidi  should  pre- 
clude it  from  appealing.  Id. 

EQUITY. 

1.  The  rule  that  one  who  has  pur- 
chased and  received  a  conveyance 
of  a  portion  of  mortgaged  premises 
may  require  that  all  of  the  balance 
shall  first  be  sold  to  satisfy  the 
mortgage,  before  resort  shall  be 
had  to  his  portion,  applies,  al- 
though part  of  the  residue  is  situ- 
ated in  another  State.  Welling  v. 
Ryereon,  98 

2.  J.  executed  a  mortgage  upon  his 
farm,  a  portion  of  which  was  situ- 
ated in  this  State,  the  residue  in 
New  Jersey ;  he  subsequently  con- 
veyed to  R.  five  acres  of  that 
portion  situate  in  this  State,  and 
thereafter  executed  another  mort- 
gage upon  the  whole  farm.  The 
owner  of  the  two  mortgages  com- 
menced foreclosure  suits,  one  in 
this  State  to  foreclose  the  first 
mortgage,  another  in  New  Jersey 
to  foreclose  both.  In  the  first  suit 
judgment  was  rendered,  directing 
sale  of  the  land  in  this  State, 
without  reference  to  that  in  Xew 
Jersey,  and  providing  that  the  por- 
tion not  sold  to  R,  should  be  first 
sold.  Pending  proceedings  to  en- 
force the  judgment,  the  grantee 
of  R.  tendered  to  the  plaintiff  in 
the  foreclosure  suit  the  amouni 
due  on  his  mortgage,  with  costs, 
and  demanded  an  assignment  of 
the  mortgage,  or  a  release  of  his 
land,  which  was  refused.  In  an 
action  brought  to  compel  such  as- 
signment, lield,  that  said  grantee 
.was  entitled  to  the  relief  sought; 
and,  it  appearing  that  the  two 
foreclosure  judgments  had  been 
executed  by  sale  of  all  the  fkrra, 
SHve  that  sold  to  R.,  and  that  the 
amount  realized  therefrom  was 
more  than  sufficient  to  pay  the 
first  mortgage,  with  all  costs  of 
foreclosure  and  sale,  that  R.*s 
grantee  was  entitled  to  have  his 
land  released  and  discharged  from 
any  liability.  Id, 


INDEX. 


693 


8.  A  mistake  as  to  legal  rights  is  not 
a  ground  for  equitable  relief.  Weed 
V.  Weed.  243 

4.  A  trespasser  upon  real  estate  may 
not  invoke  the  aid  of  a  court 
of  equity  to  preserve  to  him  the 
fruits  of  his  wrong,  by  restraining 
the  party  who  was  in  possession 
from  resuming  his  lawful  occupa- 
tion which  was  taken  from  him 
by  the  trespasser.  LUtlejohn  v. 
luriU.  619 


.EQUITABLE  ASSIGNMENT. 

WJien  order   and   acceptance 

amounts  to  equitable  assignment  of 
daim  under  a  building  corUraet,  and 
as  payment  upon  the  contract. 

Bee  Gibson  v.  Lenane.  183 


ESTOPPEL. 

1,  The  real  owner  of  personal  prop- 
erty is  only  estopped  from  assert- 
ing his  title  to  it  when  and  so  far 
as  he  has  allowed  another  to  have 
the  appearance  of  ownership. 
Heniti  v.  Miller,  64 

2.  H,  M.  Cutter  &  Co..  cotton  brokers, 
falsely  and  fraudulently  repre- 
sented to  plaintiffs  that  they  had 
orders  from  the  F.  M.  Co.  to  pur- 
chase for  it  one  hundred  bales  of 
cotton,  and  relying  thereon,  plaint- 
iffs contracted  to  sell  that  quantity 
to  the  corporation  named.  Bought 
and  sold  notes  in  the  usual  form 
were  delivered  by  plaintiff's 
brokers,  in  which  the  sale  was 
stated  to  have  been  made  to  said 
corporation.  The  notes  contained 
the  following  :  "  Payment  guar- 
anteed by  H.  M.  Cutter  &  Co. 
Bill  to  H.  M.  Cutter  &  Co."  No 
bill,  warehouse  receipt  or  othfer 
muniment  of  title  was  in  fact 
delivered  to  Cutter  &  Co.  The 
cotton  was  delivered  to  that  firm 
to  be  delivered  to  the  supposed 
purchaser ;  they  placed  it  in  a 
warehouse.  obtained  advances 
upon  the  warehouse  receipts,  and 
it  was  subsequently  sold  to  bona 
fide  purchasers.  In  an  action  to 
recover  possession  of  a  portion  of 


the  cotton,  hdd,  that  the  transac* 
tion,  by  means  of  which  Cutter  & 
Co.  obtained  possession,  was  a 
larceny  ;  that  the  words  '*  Bill  to 
H.  M.  Cutter  &  Co."  amounted 
merely  to  a  memorandum^  and 
taken  with  the  rest  of  the  contract 
imported  that  when  the  bill  was 
made  out  to  the  purchaser  named, 
it  was  to  be  sent  to  Cutter  &  Co. ; 
and  that,  as  plaintiffs  had  delivered 
•  to  that  firm  no  symbol  of  property, 
or  indicium  of  title  giving  an  ap- 
pearance of  ownership,  they  were 
not  estopped  from  asserting  their 
title  and  were  entitled  to  recover. 

Id, 

3.  As  against  a  purchaser  in  good 
faith  and  for  value  of  a  mortgage 
upon  land,  executed  by  one  in 
possession  of  and  holding  the  legal 
title  to  the  land,  the  grantor  of  the 
mortgagor  is  estopped  from  claim- 
ing  that  the  conveyance  was 
induced  by  fraud  on  the  part  of 
the  latter.     Simpson  v.  Del  Hoyo, 

1»9 

4.  It  is  the  right  of  a  person,  in  order 
that  he  may  obtain  more  than  the 
lawful  rate  of  interest  for  his 
money,  to  require  securities  which 
have  had  a  valid  inception,  and 
which  he  may  lawfully  purchase 
at  a  discount  greater  than  such 
rate  ;  and  when  securities  appear- 
ing on  their  face  to  be  valid  and 
subsisting  obligations  are  produced 
to  him,  and  he  purchases  them 
upon  the  faith  of  representations 
on  the  part  of  the  parties  thereto 
that  they  are  what  they  appear, 
and  that  there  is  no  defense,  the 
parties  are  estopped  from  claiming 
that  they  had  in  fact  no  inception 
until  thus  purchased  and  so  thst 
tliey  are  usurious.  U.  D,  Savings 
Inst,  V.  WUmot,  221 

5.  The  estoppel  also  binds  the 
privies  in  estate  of  the  parties, 
and  when  the  securities  so  pur- 
chased  are  a  bond  and  mortgage, 
a  subsequent  lienor,  whether  by 
mortgage  or  mechanic's  lien,  may 
not  interpose  the  defense  of  usury, 
as  such  lienor  can  have  no  better 
right  than  the  owner  or  borrower 
h^  at  the  time  the  lien  was  created. 

Id. 
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0.  In  an  action  to  recover  for  services 
as  upon  a  quantum  meruit  plaintiff 
is  not  concluded  as  to  the  value  of 
the  service  bv  the  amount  origin- 
ally claimed  in  the  complaint, 
where  the  latter  has  been  amended 
by  increasing  the  amount,  nor  is 
he  concluded  or  impeached  by 
discrepancies  between  different 
bills  of  particulars  furnished. 
SJierwood  v.  Earner.  626 

When  grantee  in  a  deed  which 

reserves  to  grantor  certain  water- 
rights,  estopped  from  denying  grant- 
or* s  right  to  the  water. 

See  OroaJt  v.  Moak.  115 

Efect  of  payment  of  interest 

on  tn&rtgage  as  an  estoppel  from  ques- 
tioning its  validity. 

8&*  Bennett  v.  Bates,  854 

EVIDENCE. 

1.  In  an  action  to  set  aside  alleged 
fraudulent  conveyances  made  by 
a  judgment  debtor  the  judgment 
debtor  was  called  as  a  witness  for 
the  defendants  and  gave  material 
evidence.  Held,  that  his  evidence, 
taken  in  supplementary  proceed- 
ings, was  admissible,  not  only 
against  him  as  an  admission,  but 
also  as  against  all  of  the  defend- 
ants,  for  the  purpose  of  affecting 
bis  credibility  by  showing  conflict- 
ing statements.  WriglU  v.  2io8- 
trand.  31 

2.  A  witness  for  plaintiff  testified  to 
the  pendency  of  an  action  against 
the  judgment  debtor  at  tlie  time 
of  the  conveyances,  and  to  an  at- 
tempt, upon  the  part  of  his  attor- 
ney, to  delay  the  recovery  of  judg- 
ment therein.  Held,  that  a  refusal 
to  strike  out  such  evidence  was 
not  error;  that  the  evidence  was 
proper  as  showing  motive;  and 
that  the  debtor  might  fairly  be 
presumed  to  have  had  notice  of  the 
proceedings  on  the  part  of  his  at- 
torney. Id. 

8.  On  trial  of  an  action  for  libel, 
where  the  alleged  libelous  publi- 
cation contained  charges  injurious 
to  plaintiff's  character  and  to 
his  business,  and  the  complaint 
averred  that  by  reason  of  the  libel 


plaintiff  had  been  greatly  injured 
in  his  business,  by  the  loss  of 
good-will  and  patronajge,  plaintiff 
was  permitted  to  testify  as  a  wit- 
ness that  immediately  after  the 
publication  his  business  fell  off, 
and  to  state  the  amount  of  his  daily 
sales  up  to  and  immediately  after 
such  publication.  Held  no  error. 
Bergmann  v.  Jones,  51 

4.  Also  held,  that  it  was  not  error  to 
allow  plaintiff  to  testify  to  the 
efforts  made  by  hhn  to  regain  his 
business  and  to  the  hindrance  he 
met  with  on  account  of  the  libel. 

Id, 

5.  Upon  trial  of  an  indictment 
charging  a  violation  of  the  pro- 
vision of  the  Revised  Statutes 
(1  R.  S.  666,  §  29)  prohibiting  the 
sale  of  lottery  tickets,  defendant 
was  called  as  a  witness  in  his  own 
behalf ;  on  cross-examination  he 
was  asked  whether  he  had  been 
engaged  in  the  business  of  lottery 
tickets  and  lottery  policies;  also 
whether  he  had  been  tried  and 
convicted  of  violating  the  law  pro- 
hibiting the  sending  of  lottery 
circulars  through  the  mail.  These 
questions  were  objected  to,  and 
objections  overruled.  Held  no 
error.     People  v.  JVoelke. ,  137 

6.  Where  words  of  general  descrip- 
tion are  used  in  a  deed  oral  evidence 
may  be  resorted  to  to  ascertain  the 
particular  subject-matter  to  which 
thev  apply,  and  if,  with  the  aid  of 
such  evidence,  the  premises  can 
be  located,  the  grant  will  not  fail. 
Coleman  v.  Jtf.  B.  Imp,  Co. 
{Limited).  229 

7.  The  courts  may  take  iadicial 
notice  of  the  system  of  checking 
baggage^  by  railroad  companies, 
and  of  *the  general  practice,  in 
case  of  through  passengers  having 
tickets  for  an  entire  route  over 
roads  owned  and  operated  by  sepa- 
rate but  connecting  lines,  for  the 
first  company  to  check  the  baggage 
to  its  final  destination,  and  to 
deliver  it  at  the  end  of  its  route 
to  the  next  succeeding  carrier,  and 
so  on  until  it  reaches  the  posses- 
sion of  the  'last  carrier.  JsaacMm 
V.  iV:  r.  a  &  H,  B,  B,  B,  Co.  278 
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8.  In  Buch  an  action  evidence  was 
given  to  the  effect  tiiat  plaintiff 
authorized  the  investment  of  the 
money  in  a  second  mortgage  to  be 
taken  by  defendant's  wife  on  a 
conveyance  by  her  of  the  mort- 
gaged premises,  that  the  premises 
were  conveyed,  the  mortgage 
taken  and  assigned  by  the  wife  to 
plaintiff.  The  premises  were  sold 
on  foreclosure  of  the  first  mort- 
gage. The  case  was  submitted  to 
the  jury  solely  on  the  question  as 
to  whether  such  assignment  was  a 
hona  fids  investment  of  plaintiff's 
money.  It  appeared  that  interest 
was  regularly  paid  by  the  mort- 
gagor  from  1871,  when  the  mort- 
gage was  given,  until  1877.  De- 
fendant then  offered  evidence  of 
the  value  of  the  property  when 
the  mortgage  was  given,  which  was 
objected  to  and  excluded.  H^tld 
error ;  that  if  in  fact  the  mortgage 
was  a  substantial  and  good  se- 
curity when  taken  and  assigned, 
this  was  material  and  proper  upon 
the  question  of  good  faith.  King 
V.  MaeKeUar.  317 

9.  In  an  action  brought  by  a  receiver 
of  an  insolvent  savings  bank 
against  an  officer  thereof  to  re- 
cover damages  for  losses  alleged 
to  have  been  occasioned  by  illegal 
loans  made  by  him,  it  appeared 
that  two  other  officers  co-operated 
in  making  the  loans ;  the  com- 
plaint  averred  and  it  also  appeared 
by  plaintiffs  evidence  that  portions 
of  such  loans  remained  unpaid. 
Defendant  then  offered  to  prove 
payment  by  one  of  the  other  offi- 
cers of  a  specified  sum  on  account 
of  such  claim ;  this  was  objected 
to  and  excluded.  Held  error;  that 
to  maintain  the  action  it  was  not 
sufficient  to  allege  and  show  illegal 
loans  merely,  but  also  damages  re-  < 
suiting  therefrom,  as  that  the  loans 
had  not  been  paid ;  and,  therefore, 
it  was  competent  in  reduction  of 
damages  to  show  that  a  portion  of 
the  moneys  illegally  taken  from 
the  bank  had  been  refunded  by  one 
jointly  liable  with  defendant  there- 
for ;  also  that  the  evidence  was 
proper  under  a  general  denial  in 
the  answer.   Knapp  v.  Eoche.    320 

10.  Proof  that  at  the  time  of  a  trans- 


fer or  assignment  by  a  corporation 
it  was  in  fact  insolvent  is  not  con- 
clusive evidence  that  the  transfer 
or  assignment  was  made  *'  in  con- 
templation of  the  insolvency  of 
such  company,"  within  the  mean- 
ing of  the  statute  (1  R.  S.  603,  §  4) 
declaring  such  a  disposition  of  its 
property  unlawful  and  void ;  to 
come  within  the  prohibition  of  the 
statute  the  act  must  have  been 
done  because  of  existing  or  con- 
templated insolvency.  Faulding 
V.  dhrome  Steel  Co,  834 

XI.  Upon  the  trial  of  an  action  upon 
a  promissory  note  it  appeared  that 
defendant  executed  the  note  for 
the  accommodation  of  the  payee, 
who  indorsed  the  same  to  plaintiff; 
that  said  payee  w^  dead,  but  that 
for  a  period  of  seventeen  years 
after  the  note  fell  due  he  was 
within  the  jurisdiction  of  the  court. 
Defendant  then  offered  to  show 
that  plaintiff  was  in  indigent  cir> 
cumstanoes  during  this  period ; 
this  was  objected  to  and  excluded. 
Held  error ;  that  the  evidence  was 
proper  as  tending  to  fortify  the 
presumption  of  payment  or  satis- 
faction arising  from  the  lapse  of 
time.    Beany.  Tannele,  381 

12.  Also  hM^  that  the  error  was^not 
cured,  or  the  objection  waived,  by 
the  rejection,  upon  defendant's  ob- 
jection,   of    evidence    offered    by 

Slaintiff,   tending   to  explain  the 
elay  in  bringing  suit.  Id, 

13.  In  an  action  upon  the  bond  of  H., 
an  insurance  agent,  defendants  of- 
fered  to  prove  that  after  a  part  of 
the  alleged  indebtedness  had  ac- 
crued ,  and  after  a  breach  of  his  con- 
tract on  the  part  of  H.,  the  sureties 
notified  plaintiff  that  they  desired 
to  withdraw  their  bond  "and  not 
be  liable  for  any  business"  there- 
after done  ;  that  to  induce  them  to 
remain,  plaintiff  promised  that  he 
would  require  H.  to  account 
monthly  and  would  see  "that  he  did 
not  get  behind ; "  but  if  he  did  '*  he 
would  immediately  stop  his  busi- 
ness*' and  notifv  the  sureties  of 
the  amount  of  the  default  ;  that, 
relying  on  this  promise,  the  sure- 
ties suffered  their  liability  to  re- 
main, and  that  plaintiff  did  not 
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perform,  bat  Buffered  tlie  liability 
to  increase  without  notification  and 
without  stopping  H/s  business. 
This  evidence  was  objected  to  as 
immaterial,  and  excluded.  Held 
error.    Emery  v.  BaUz*  408 

14.  It  was  objected  here  that  the  offer 
did  not  allege  that  the  sureties 
knew  of  the  default  of  H.  when 
they  gave  such  notice.  Hdd  un- 
tenable ;  as  this  was  fairly  implied, 
and  because  if  the  objection  had 
been  taken  on  trial,  it  might  have 
been  explicitly  asserted.  Id, 

15  It  was  also  objected  that  the  offer 
did  not  aver  that  the  liability  of 
the  sureties  had  been  increased  be- 
yond the  one  additional  default  of 
which  they  took  the  risk.  HM^ 
that  the  offer  to  show  that  plaintiff 
failed  to  stop  H/s  business  implied 
that  plaintiff  allowed  it  to  continue 
and  the  indebtedness  to  increase 
after  a  time  when,  by  the  agree- 
ment, it  should  have  been  stopped. 

Id. 

16.  Upon  the  trial  of  an  indictment 
for  an  assault  with  a  deadly  weapon 
with  intent  to  kill,  it  appeared 
that,  at  the  time  of  the  occurrence, 
defendant  was  in  pursuit  of  S.. 
with  whom  he  had  had  a  difficulty. 
S.  was  called  as  a  witness  for  the 
prosecution,  and  on  cross-examina- 
tion, testified  that  he  had  collected 
money  for  and  given  it  to  the  com- 
plainant. He  was  then  asked 
'*  When  did  you  hand  it  to  him?  " 
This  was  objected  to,  and  excluded. 
Held  no  error.  People  v.  KeUff,  626 

17.  Evidence  on  the  part  of  defendant 
was  offered  and  rejected  as  to  vio- 
lent acts  on  the  part  of  S.  at  other 
times.    Held  no  error.  Id, 

18.  li  eeema,  that,  if  it  had  appeared 
that  the  assault  was  committed  in 
self-defense,  proof  as  to  the  char- 
acter of  the  complainant  would 
have  been  competent,  but  as  it  ap- 
peared that  it  was  not  so  com- 
mitted, even  such  evidence  would 
have  been  incompetent.  Id. 

19.  Upon  the  trial  of  an  action  against 
an  agent,  who  had  charge  of  cer- 


tain basiness  for  his  principal,  for 
alleged  embezzlement  of  moneys 
received  on  sales,  and  for  the  pur- 
pose of  showing  that  defendant  had 
not  entered  in  his  cash-book  all 
the  moneys  received  by  him  on 
sales,  plaintiff  called  L„  as  a  wit- 
ness, who  testified  that  he  kept  on 
a  lo»se  piece  of  paper  an  account 
from  day  to  day  oi  moneys  received 
by  defendant  from  cash  sales  dar- 
ing a  period  specified,  which  paper 
he  gave  to  plaintiff,  and  that  the 
entries  therein  were  true  state- 
ments of  the  transactions.  Plaint- 
iff then  testified  that  he  received 
the  paper  and  had  lost  it.  but  that 
he  copied  the  figures  correctly  in  a 
memorandum-book,  which  he  pro- 
duced, and  that  the  entries  had  not 
been  altered.  These  entries  were 
offered  and  received  in  evidence 
under  objection.  Held  error :  that 
the  original  writing  was  not  one 
the  contents  of  which,  if  lost,  could 
be  proved  by  secondary  evidence. 
Peck  V.  ValeiUine.  569 

20.  B  seems  that  the  original  memo- 
randum,had  it  been  produced, could 
have  been  used  by  L.  to  refresh 
his  recollection ;  or  if  it  failed  so  to 
do,  upon  his  testifying  that  it  was 
a  true  statement  of  facts  known  to 
him  at  the  time  of  the  transaction, 
it  might  have  been  read  in  evi- 
dence in  connection  with,  and  as 
auxiliary  to,  his  testimony.        Id, 

21.  Where  a  release  is  unambiguous 
in  its  terms,  oral  evidence  is  Inad- 
missible  to  show  that  it  was  in- 
tended to  embrace  other  matters 
not  specified  therein.  Brady  v. 
Read.  631 


[EXECUTION. 

1.  An  execution,  although  it  be  so 
defective  that  it  is  subject  to  be 
vacated  and  set  aside  on  motion, 
may  not  be  treated  as  void  when 
questioned  in  collateral  proceed- 
ings, where  the  defects  are  amend- 
able, or  where  all  the  e.»3ential 
facts  necessary  for  the  direction 
and  protection  of  the  sheriff  are 
stated  in  the  execution,  or  are 
plainly  inferable  from  the  facts 
stated.        Wright  \,No8trand.    81 
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2.  An  execution  was  entitled  on  the 
outside  "N.  Y .  Superior  Court *' 
with  tlie  names  of  the  parties. 
It  was  directed  to  the  sherifi  of 
the  county  of  New  York,  and 
stated  in  the  bodj  thereof  that 
judgment  was  rendered  March  2, 
1874,  in  "  the  Superior  Ck)urt/*  in 
favor  of  plaintiff  and  against  de- 
fendant/as  appeared  by  the  judg- 
ment-roll on  nle  in  the  office  of 
the  clerk  of  said  court ;  that  said 
judgment  was  docketed  in  the 
county  of  New  York,  and  that 
there  was  *'  on  the  4th  day  of 
March,  1874,  the  sum  of  ^604.95 
actually  due  thereon."  The  sheriff 
was  directed  to  collect  that  amount 
with  interest  from  the  date  the 
judgment  was  rendered.  Ileld^ 
that  the  execution  was  not  void  and 
could  not  be  questioned  collaterally; 
that  it  was  fairly  inferable  there-, 
from  that  the  j  udgment  described 
was  rendered  in  the  Superior  Court 
of  the  city  of  New  York  and  was 
for  the  amount  asserted  to  be  due 
thereon;  and  that  the  return  of 
the  sheriff  of  nulla  bona  was  evi- 
dence of  the  exhaustion  of  legal 
remedies  f  sufficient  to  authorize 
the  institution  of  an  action  to 
reach  property  of  the  judgment 
debtor.  Id. 

8.  Where  a  person  with  full  knowl- 
edge of  all  the  facts,  but  through 
a  mistaken  belief  that  his  interest 
in  real  estate  was  not  subject  to 
sale  on  execution,  has  lost  his  title 
through  a  regular  sale  on  judg- 
ment  and  execution,  and  a  con- 
veyance by  the  sheriff  to  the 
purchaser  pursuant  to  the  sale 
after  the  time  for  redemption  has 
expired,  the  court  has  no  power  to 
permit  a  redemption.  Weed  v. 
Weed.  243 

4.  It  seems  that  the  issuing  of  an  exe- 
cution against  the  person  of  a 
judgment  debtor  is  within  the 
scope  of  the  implied  authority  of 
the  attorney  for  the  judgment 
creditor ;  and  when  such  an  exe- 
cution is  issued  and  the  debtor 
arrested  thereon  in  a  case  where  it 
is  not  authorized,  the  client  mny  be 
held  liable,  although  there  be  no 
evidence  that  he  directed  either 
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the  issuing  of  the  execution  or  the 
arrest.     OuiUeaume  v.  Howe,    268 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  The  exclusive  right  conferred  by 
the  provisions  of  the  act  of  1871 
(^  4,  chap.  885,  Laws  of  1871)  as 
amended  by  the  act  of  1877 
(Chap.  154,  Laws  of  1877)  upon 
the  public  administrator  of  the 
county  of  Kings  to  administer 
upon  the  estates  of  persons  who 
die,  leaving  assets  in  that  county, 
when  '*  there  shall  be  no  widow, 
husband  or  next  of  kin  «  ♦  ♦ 
resident  in  the  State,  entitled, 
competent,  or  willing  to  take  out 
letters  of  administration,"  was 
limited  by  the  provision  of  the 
act  of  1877  (Chap.  88^3,  Laws  of 
1877)  conferring  upon  the  Brooklyn 
Trust  Company  the  capacity  to 
act  as  executor  or  administrator, 
and  upon  courts  and  surrogates 
the  power  to  issue  letters  of  ad- 
ministnition  to  it  upon  application 
of  a  party  interested.  In  re 
Ooddard,  544 

2.  The  said  provision  of  the  Act  last 
mentioned  is  permissive,  not  man- 
datory. Id, 

8.  The  discretionary  power  so  given 
was,  however,  so  far  as  it  relates 
to  the  county  of  Eingrs,  taken 
away  by  the  provisions  of  the  act 
of  1882  (Chap.  124,  Laws  of  1882), 
providing  that  the  public  adminis- 
trator of  that  county  shall  have 
the  prior  right  to  administration 
in  the  cases  above  specified.     Id. 

4.  The  verification  to  a  petition  upon 
-  which  a  citation  was  issued  by  a 
surrogate,  requiring  an  executor 
to  show  cause  why  he  should  not 
file  an  inventory,  render  and  settle 
his  accounts  and  pay  a  legacy » 
stated  that  the  petitioner  "  knows 
the  contents  thereof,  and  that  the 
same  are  true."  Held,  that  this  was 
equivalent  to  saying  that  they  are 
true,  to  the  knowledge  of  depo- 
nent ;  and  so  that  there  was  a 
substantial  compliance  with  the 
provisions  of  the  Code  of   Civil 
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Procedure.      (§§  2534,  526.)     In 
re  Macaulay.  574 

5.  The  executor  was  a  non-resident. 
The  surrogate  made  an  order  di- 
recting service  of  the  citation 
either  personally  without  the  State 
or  by  publication.  Less  than  six 
weeks  intervened  between  the  day 
the  citation  was  issued  and  the  day 
named  therein  for  the  return 
thereof.  It  was  served  personally 
in  another  State  more  than  thirty 
days  before  the  return  day.  Udd, 
that  the  service  was  sufficient 
(Code,  g  2525) ;  that  as  service  by 
publication  was  not  resorted  to,  it 
was  not  requisite  that  the  six 
weeks  required  for  publication 
should  intervene,  nor  was  it  neces- 
sary to  publish  the  citation  in  the 
State  paper,  as  that  is  only  re- 
quired when  service  is  by  publica- 
tion,    (g  2530.)  Id. 

6.  An  answer  of  an  executor  to  a  pe- 
tition requiring  him  to  pay  a 
legacy,  wnich  simply  denies  the 
Tsdidity  or  legality  of  the  peti- 
tioner's claim,  is  not  sufficient  to 
require  the  surrogate  to  dismiss 
the  petition  ;  it  must  also  set  forth 

>  facte  showing  that  the  claim  is 
doubtful.'  Id. 

7.  The  provision  of  the  said  Code, 
requiring  the  surrogate  to  dismiss 
such  a  petition  when  it  is  not 
proved  to  the  satisfaction  of  the 
surrogate  that  there  are  assets 
applicable  to  the  payment  of  the 
claim  of  the  petitioner,  which  may 
be  so  applied  without  injuriously 
affecting  the  rights  of  others 
(§  2718,  subd.  2),  does  not  require 
a  reference  to  that  subject  in  the 
petition,  or  that  proof  shall  be 
made  before  the  issuing  of  an 
order  requiring  an  accounting ; 
but  upon  return  of  the  citation,  if 
issued  upon  a  petition  showing  the 
petitioner  to  be  entitled  to  a  legacy, 
and  that  more  than  a  year  has 
elapsed  since  letters  testamentary 
were  issued  (§  2717,  subd.  2),  the 
surrogate  is  authorized  to  make 
the  order  requiring  the  executor  to 
account  (§  2723,  subd.  3);  and 
when  that  is  complied  with,  if  the 
surrogate  is  not  satisfied  that  there 
are  in  the  hands  of  the   executor 


assets  properly  applicable  to  the 
payment  of  the  petitioner's  claim 
It  is  his  duty  to  dismiss  the  peti. 
tion.  Id. 


FALSE  IMPRISONMENT. 

1.  A  person  called  at  defendant's  res- 
idence and  falsely  stated  that  cer- 
tain chemical  works,  belonging  to 
a  company  of  which  defendant  was 
a  director,  had  been  destroyed  by 
an  explosion,  and  that  he  had 
been  sent  as  a  messenger  by  the 
manager ;  also  that  the  latter  had 
neglected    to    provide    him    with 

'money  to  pay  nis  expenses  back, 
and  at  his  request  defendant  gave 
him  $5  for  that  purpose.  Defend- 
ant, supposing  plaintiff  to  be  the 
person,  caused  his  arrest  without 
a  warrant.  In  an  action  for  false 
imprisonment,  held,  that  the 
offense  committed,  by  the  pre- 
tended messenger,  was  not  a  lar- 
ceny,  but  the  obtaining  of  prop- 
erty by  false  pretenses,  and  so 
was  not  a  felony  ;  and  that  the 
arrest  was  illegal  Ihome  v. 
Turck.  90 

2.  The  complaint  contained  a  sepa^ 
rate  cause  of  action  for  malicious 
prosecution.  A  motion  by  defend- 
ant's counsel  to  dismiss  the  com- 
plaint as  to  that  cause  of  ac- 
tion was  denied  ;  as  to  it,  however, 
the  jury  found  for  defendant,  but 
rendered  a  verdict  for  plaintiff 
upon  the  first  cause  of  action. 
Held^  that  the  denial  of  the  motion, 
even  if  erroneous,  could  have  had 
no  injurious  effect,  and  so  was  not 
ground  for  reversal.  Id. 

3.  After  an  arrest  of  a  judgment 
debtor,  under  a  body  execution  un- 
lawfully issued,  the  judgment 
creditors  notified  the  sheriff  that 
they  **  countermanded  "  the  exe- 
cution, and  the  latter  thereupon 
informed  the  prisoner  that  he 
had  been  directed  to  discharge 
him  if  he  would  sign  a  stipulation 
not  to  sue  for  false  imprisonment, 
and  upon  the  prisoner's  refusal  as- 
sured nim  that  if  he  did  not  sign  it 
**  he  would  have  to  stay  in  jail  a 
long  time."  The  prisoner  then 
signed  and  was  discharged.     In  an 
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action  for  false  imprisonment,  Tield^ 
that  the  release  was  void  for 
duress  and  so  furnished  no  de- 
fense.    Guilleaume  v.  JUnoe.    2 


FALSE  PRETENSES. 

A  person  called  at  defendant's  resi- 
dence and  falsely  stated  that  certain 
chemical  works,  belonf^ing  to  a 
company  of  which  defendant  was 
a  director,  had  been  destroyed  by 
an  explosion,  and  that  he  had  been 
sent  as  a  messenger  by  the  man- 
ager; also  that  the  latter  had 
neglected  to  provide  him  with 
money  lo  pay  his  expenses  back, 
and  at  his  request  defendant  gave 
him  $5  for  that  purpose.  Defend- 
ant, supposing  plaintiff  to  be  the 
person,  caused  nis  arrest  without 
a  warrant.  In  an  action  for  false 
Imprisonment,  Ae^,  that  the  offense 
committed  by  the  pretended  mes- 
senger was  not  a  larceny,  but  the 
obtaining  of  property  by  false  pre- 
tenses,  and  so  was  bot  a  felony ; 
and  that  the  arrest  was  illegal. 
Thorne  v,  Turek,  90 


FINDINGS  OF  LAW  AND  FACT. 

1  It  is  the  duty  of  this  court  to 
harmonize  the  findings  of  a  trial 
court  so  as  to  arrive  at  the  real  in- 
tention, if  it  can  be  done,  and  an 
intention  to  reverse  a  deliberate 
finding  will  not  be  imputed  be 
cause  of  collateral  findings  in 
which  an  inadvertent  or  immaterial 
expression  is  used.  Bennett  v. 
Bates.  854 

2.  In  an  action  upon  a  bond  the  de- 
fense was  that  a  mortgage  was 
given  as  security  for  its  payment ; 
that  defendant  conveyed  the  mort- 
gaged premises  subject  to  the  pay- 
ment of  the  mortgage,  and  was 
discharged  by  an  agreement  made, 
without  his  assent  or  knowledge, 
between  the  plaintiff  and  the 
grantee,  whereby  in  consideration 
of  the  payment  by  the  latter  of 
$500  of  the  principal  and  the  in- 
terest unpaid,  the  former  extended 
the  time  of  payment  of  the  residue. 
The  trial  court  found  the  facts  as 
alleged  in  the  answer,  and  directed 


a  dismissal  of  the  complaint;  there 
was  no  finding  or  request  to  find 
aa  to  the  value  of  the  land  at  the 
time  of  the  extension,  and  on  ap- 
peal to  this  court  the  evidence  was 
not  returned.  Ileld^  it  was  a  fair 
inference  from  the  facts  found, 
that  the  value  of  the  land  equaled 
the  amount  of  the  mortgage  debt ; 
and  that  it  might  properly  be  as- 
sumed in  support  of  the  judgment. 
Murray  v.  Marshall.  611 


FORECLOSURE. 

1 .  The  rule  that  one  who  has  pur- 
chased  and  received  a  conveyance 
of  a  portion  of  mortgaged  premises 
may  require  that  all  of  the  balance 
shall  first  be  sold  to  patisfy  the 
mortgage,  before  resort  shall  be 
had  to  his  portion,  applies,  al- 
thoug^h  part  of  the  residue  is  sit- 
uated  in  another  State.  WeUiiig  v. 
Ryerson.  98 

2.  J.  executed  a  mortgage  upon  his 
farm,  a  portion  of  which  was  sit- 
uated  in  this  State,  the  residue  in 
New  Jersey  ;  he  subsequently  con- 
veyed to  K.  five  acres  of  that  por- 
tion situate  in  this  State,  and 
thereafter  executed  another  mort- 
gage  upon  the  whole  farm.  The 
owner  of  the  two  mortgages 
commenced  foreclosure  suits,  one 
in  this  State  to  foreclose  the  first 
mortgage,  another  in  New  Jersey 
to  foreclose  both.  In  the  first  suit 
judgment  was  rendered,  directing 
sale  of  the  land  in  this  State, 
without  reference  to  that  in  New 
Jersey,  and  providintf  that  the  por- 
tion not  sold  to  R.  should  be  first 
sold.  Pending  proceedings  to  en- 
force the  judgment,  the  grantee  of 
R.  tendered  to  the  plaintiff  in  the 
foreclosure  suit  the  amount  due  on 
his  mortgage,  with  costs,  and  de- 
manded  an  assignment  of  the 
mortgage,  or  a  release  of  his  land, 
which  wa^  refused.  In  an  action 
brought  to  compel  such  Assign- 
ment, held^  that  said  grantee  was 
entitled  to  the  relief  sought ;  ind, 
it  appearing  that  the  two  foreclos- 
ure judgments  had  been  executed 
by  sale  of  all  of  the  farm,  save 
that  sold  to  R. ,  and  that  the  amount 
realized  therefrom  was  more  than 
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Bafflcient  to  pay  the  first  mortgage, 
vriih.  all  costs  of  foreclosure  and 
sale,  that  R/s  grantee  was  entitled 
to  have  his  land  released  and  dis. 
charged  from  any  liability.      Id, 


8.  Three  persons,   who  had  jointly 
indorsed  the  notes  of  a  manufac- 
turing corporation,  entered  into  a 
written  s^eement  with  each  other 
to  the  effect'  that  if  the  corpora- 
tion should  fail  to  pay  said  notes 
at  maturity  they  would  each  pay 
one-third  of  the  amount  unpaid, 
and  in  case  of  failure  of  either  to 
pay  his  proportion,  and  either  of 
the  others  should  pay  more  than 
his  share,  the  one  so  paying  should 
**  have  and  recover  from  the  one 
so  failing  an  amount  equal  to  his 
aliquot  part."    It  was  also  agreed 
that  each  of  the   parties   should 
execute,    to    a    trustee   named,  a 
mortgage  as  security  for  the  per- 
formance of  his  agreement ;  and  it 
was  provided  that  in  case  of  failure 
of  one   of  the  parties  to  pay  his 
share  of  the  unpaid  paper,  "and 
which  either  of  the  parties  shall 
have  paid  in  whole  or  in  part,  then 
and  in  that  case  the  said  trustee 
is  empowered,  and  it  shall  be  his 
duty,  at  the  request  of  the  parties 
so  having  paid,  to  foreclose  the 
mortgage  made  by  the  party  "  so 
failing  to   pay.     Mortgages  were 
executed  as  required  ;  each  stated 
that  it  was  given  to  secure  the 
payment  of  $25,000,  according  to 
the   conditions  of  the  agreement. 
The  corporation  made  default  in 
the  payment  of  certain  of  the  notes. 
In  an  action  brought  by  the  trus- 
tee and  the   holders  of  certain  of 
said  notes  to  foreclose  one  of  the 
mortgages,  it  was  shown  that  the 
corporation  and  the  indorsers  were 
insolvent,   and  that  nothing  had 
been  paid  upon  said  notes  by  any 
of    the  parties.     Held,    that  the 
trust  was  not  created  for  the  bene- 
fit of  the  creditors,  b]^t  solely  for 
that  of  the  parties  to  the  agree- 
ment ;  that  it  imposed  no  primary 
liability  upon  the  latter;  and  that 
the  holders  of  the  notes  were  not  en- 
titled to  be  subrogated  to  the  rights 
oi  the  indorsers  in  the  securities 
also  that  the  action  could  not  be 
maintained,  as  there  had  been  no 


breach  of  the  condition  of  the 
agreement,  authorizing  a  foreclos- 
ure, as  neither  of  the  other  parties 
thereto  had  paid  any  portion  of  the 
sum  which  the  mortgagor  was 
thereby  bound  to  pay.  ^toard  v. 
Huntington,  104 

4.  Also  held,  that  one  who  had  pur- 
chased the  mortgaged  premises 
upon  foreclosure  of  a  j  unior  mort- 
gage, executed  by  the  same  mort- 
gagor, the  foreclosure  suit  having 
been  brought  prior  to  the  adoption 
of  the  last  seven  chapters  of  the 
Code  of  Civil  Procedure,  succeeded 
to  the  rights  of  the  mortgagor  (3  R. 
B.  192,  §  158),  and  was  entitled  to 
come  in  and  defend.  Id. 

5.  The  complaint  in  an  action  to  fore- 
close a  mortgage  alleged  that  the 
mortgage,  with  accompanying 
bond,  was  executed  and  delivered 
to  the  mortgagees  named,  to  secure 
the  payment  of  $4,000,  and  that 
it  was  duly  assigned  and  trans- 
ferred to  plaintiff  ;  the  answer  ad- 
mitted the  execution  of  the  securi- 
ties as  alleged,  and  the  due 
assignment  thereof  to  the  plaint- 
iff, but  averred  that  they  were 
made  in  pursuance  of  an  usurious 
agreement  with  the  plaintiff.  The 
trial  court  found  the  usurious 
agreement  substantially  as  alleged, 
and  that  the  bond  and  mortgage 
was  never  delivered  to,  or  in  the 
possession  of,  the  mortgagees. 
Held,  that  in  the  absence  of  any 
waiver  of  the  admission  in  the 
pleadings,  this  last  finding  was 
error.  (Code  of  Civil  Procedure, 
§  522.)     Dunham  v.  Cudlipp.  129 

6.  The  usurious  agreement,  as 
alleged  and  found,  was  in  sub- 
stance that  the  mortgagor  should 
execute  the  bond  and  mortgage 
in  question  to  the  mortgagees 
named,  who  were  creditors  of  his, 
and  another  mortgage  of  $3,000  to 
other  creditors :  whicli  mortgages 
should  be  assigned  to  plaintiff,  he 

faying  therefor  the  sum  of  $6,000. 
t  appeared  that  plaintiff  was  in- 
formed that  the  mortgagor  did  owe 
the  mortgagees  the  sum  of  $7.000 ; 
that  they  had  agreed  to  take  such 
security,  and  would  receipt  for  the 
,     amount  thereof,  and  he  could  pur. 
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cliase  the  mortgages  for  tbe  snin 
specified.  The  securities  were 
executed,  and  plaintiff  paid,  upon 
assignment  thereof  to  him,  the  sum 
agreed,  of  which  sum  the  mort- 
gagor paid  to  the  mortgagees 
$5,000,  the  mortgagees  named  in 
the  mortgage  in  suit  receivins 
$3,000.  The  assignment  contained 
a  covenant  that  the  full  sum  of 
$4,000  *  is  secured,  owing  and  un- 
paid on  account  of  said  mortgage." 
The  mortgagor  also  made  a  writ- 
ten statement  that  the  mortgage 
was  given  to  secure  the  payment 
of  the  sum  named,  that  it  was  due, 
and  that  no  defense  existed.  Held, 
that  the  defense  was  not  sus- 
tained ;  that  the  hond  and  mort- 
gage, on  delivery  to  the  mortga- 
gees,  hecame  valid  securities  in 
their  hands,  and  could  be  sold  by 
them  at  aoy  price,  without  impu- 
tation of  usury.  Id, 

7.  But,  Tuld,  that  if  in  fact  the  real 
debt  owing  to  the  mortgagees  was 
less  than  the  sum  named  in  the 
mortgage,  they  could  not,  nor  could 
plaintiff,  enforce  it  for  more  than 
the  amount  of  the  debt.  Id. 

8.  In  an  action  to  foreclose  a  mort- 
gage executed  by  one  in  possession 
and  holding  the  legal  title,  but  who 

•  acquired  title  by  fraud,  it  appeared 
that  the  land  had  been  reconveyed 
to  the  original  owner  by  the 
fraudulent  purchaser  and  that  the 
former  had,  after  the  reconveyance, 
and  in  ignorance  of  the  plaintiff's 
mortgage,  made  payments  upon 
a  mortgage  which  was  a  lien  upon 
the  premises  at  the  time  of  the  con- 
veyance by  her.  Held,  that  she 
was  entitled  to  be  subrogated  to  an 
interest  in  the  prior  mortgage  equal 
to  the  sums  so  paid.  Simpson  v. 
Del  Hoyo,  189 

9.  The  power  to  appoint  a  receiver 
of  the  rents  and  profits  of  mort- 
gaged premises  accruing  pending 
a  foreclosure  was  inherent  in  the 
Court  of  Chancery  before  the 
adoption  of  the  Code  of  Procedure  ; 
it  was  continued  by  that  Code 
(Subd.  5.  §  244),  and  is  not  abro- 
gated  by  the  provision  of  the 
Code  of  Civil  Procedure  (§  713). 
defining  cases   in  which  receivers 


may  be  appointed ;  but  on  the 
contrary  is  reaffirmed  by  the  gen- 
eral provision  of  said  Code  (§  4) 
declaring  that  each  of  the  courts 
therein  named  "  shall  continue  to 
exercise  the  jurisdiction  and  pow- 
ers now  vested  in  it  *  ♦  * 
except  as  otherwise  prescribed." 
HoUenheck  v.  DontieU.  342 

10.  Where,  however,  it  appeared 
that  but  about  one-sixth  of  the 
mortgage  debt  was  due,  and  that 
the  premises  were  divided  into  two 
nearly  equal  parcels,  which  could 
be  sold  separately  without  injury 
to  the  parties  interested,  Jield,  that 
assuming  the  appointment  of  a  re- 
ceiver  of  the  rents  and  profits 
was  proper,  in  the  absence  of  a 
specific  pledge  thereof  plaintiff 
was  not  entitled  to  a  receivership 
for  the  protection  of  that  portion 
of  the  debt  not  yet  due,  or  of  that 
portion  of  the  premises  as  to 
which  his  rights  to  sell  had  not 
accrued  ;  and  so,  was  not  entitled  to 
a  receivership  of  the  whole,  but 
only  of  one  of  the  parcels.  Id. 

11.  Defendant  S.  purchased  for 
$15,000  certain  premises,  upon 
which  she  held  mortgages  amount- 
ing  to  $11,400.  She  agreed  to 
give  her  bond  with  a  mortgage 
on  the  premises  to  secure  the  pur- 
chase-price, from  which  was  to  be 
deducted  the  amount  of  her  mort- 
gages ;  these  were  satisfied  and 
surrendered  on  receipt  of  the  deed, 
but  a  mortgage  was  presented  to 
her  for  execution,  prepared  by  the 
grantee's  attorney,  for  the  full 
amount  of  the  '  purchase-price, 
which  she  executed  and  delivered 
in  ignorance  of  the  fact  that  the 
deduction  agreed  upon  had  not 
been  made.  There  was  no  special 
agreement  that  her  mortgage 
should  be  given  simply  for  the 
balance,  but  she  supposed  that  the 
amount  due  her  had  been  or  would 
be  deducted.  This  mortgage  was 
assigned  on  the  day  of  its  execu- 
tion by  the  mortgagee  to  H..  his 
attorney,  and  by  tlie  latter  with  a 
guaranty  of  payment  to  plaintiff, 
without  any  indorsement  of  pay- 
ment thereon.  In  an  action  to 
foreclose  the  said  mortgage,  Tield, 
that  the  satisfaction  and  delivery 
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by  S.  of  the  bonds  and  mortgaged 
held  by  her  operated  as  a  payment 
upon  the  mortgage  in  salt;  that 
the  omisfliou  to  indorse  such  pay- 
ment did  not  affect  her  right  to 
claim  it ;  and  that  she  was  entitled 
to  the  benefit  of  the  payment, 
even  aa  against  a  bona  fide  pur- 
chaser.   Bennett  v.  BcUes,         854 

12.  S.  sold  and  conveyed  the  prem- 
ises to  defendant  B.,  subject  to  the 
payment  of  the  mortgage,  "  if  (as 
was  stated  in  the  deed)  there  shall 
be  found  any  thing  owing  and  un- 
paid upon  the  same."  The  evidence 
showed  that  the  whole  amount  of 
the  mortgage  was  deducted  from 
the  purchase-price.  Held,  that  this 
fact  alone  did  not  charge  the  land 
with  the  payment  of  the  full 
amount ;  and  as  the  deed  disclosed 
a  clear  intention  on  the  part  of  the 
grantor  to  convey  her  interest  in 
the  land,  and  subject  it  only  to  the 
payment  of  the  sum  actually 
owing  ou  the  mortgage,  this  justi- 
fied a  finding  to  that  effect,  and 
such  a  finding  having  been  made, 
that  the  grantee  was  entitled  to  the 
benefit  of  the  payment.  Id. 

13.  B..  with  knowledge  of  the  facts, 
paid  to  plaintiff  $1,050  specifically 
as  one  year's  interest  on  the  mort- 
gage. Held,  that  while  6.  was  not 
estopped  by  such  payment  from 
questioning  the  validity  of  the 
mortgage  debt,  yet,  as  it  was  a 
voluntary  payment  upon  adisputed 
claim,  she  was  not  entitled  to  have 
the  excess  of  the  sum  paid  over 
the  interest  actually  due  applied 
generally  as  a  payment  upon  the 

,    mortgage.  Id, 

Where  on  foreclosure  sale  the 

referee  was  directed  to  pap  out  of  pro- 
ceeds of  sale  the  amount  of  any  liens 
for  assessments,  etc.,  held,  that  con- 
ceding tlie  purchaser  took  title  subject 
to  any  such  liens,  it  only  applied  to 
valid  liens,  and  tliat  ?ie  could  maintain 
ejectments  against  one  in  possession 
claiming  under  a  sale  upon  an  illegal 
assessment. 

See  Simms  v.  VoglU,    (Mem.)    654 

FOREIGN  CORPORATIONS. 
1.  The  C,  W.  R.  R.  Co..  a  Connecticut 


corporation,  in  pursuance  of  the 
laws  of  that  State,  to  secure  certain 
bonds  issued  by  it,  executed  to  the 
State  treasurer  a  mortgage,  which, 
by  its  terms,  covered  all  the  rail- 
way lands  and  personal  property 
then  or  thereafter  belonging  to 
said  corporation,  and  all  its  rights 
and  franchises  under  its  charter. 
Default  having  occurred  in  pay- 
ment of  interest  as  provided  for  by 
the  bonds,  the  corporation  formally 
surrendered  its  property  to  plaint- 
iff as  such  trustee.  Defendant,  as 
sheriff,  by  virtue  of  an  attachment 
issued  in  an  action  brought  in  this 
State  against  said  corporation, 
levied  upon  certain  of  its  personal 
property  found  here.  In  an  action 
to  recover  possession  thereof,  held, 
that  the  bonds  having  been  issued 
by  the  State  comptroller  as  re- 
quired by  the  law  of  Connecticut, 
and  being  valid  upon  their  face, 
plaintiff  was  not  bound  to  show 
that  the  provisions  of  law  author- 
izing their  issue  had  been  complied 
with,  but  the  burden  was  upon 
defendant  to  show  their  invalidity ; 
also  that  if  any  of  the  conditions 
precedent  to  taking  of  possession 
had  not  been  complied  with,  these 
had  been  waived  by  the  corporation 
by  voluntarily  surrendering  pos- 
session; and  that  defendant  could 
not  insist  upon  them.  Nichols  v.  ' 
Mase.  IGO 


2.  Said  corporation  held  a  lease  of 
part  of  the  road  of  anoiher  rail- 
road company  in  this  State  ;  this 
was  in  the  possession  of  defendant, 
and  was  replevied.  Held^  that 
plaintiff  was  not  entitled  to  re- 
cover the  same  in  this  action ; 
that  a  lease  of  itself  was  not  the 
subject  of  replevin.  Id, 

3.  The  provision  of  the  Revised  Stat- 
utes (1  R.  S.  593.  §  9),  prohibiting 
preferences  by  insolvent  corpora- 
tions, does  not  apply  to  foreign 
corporations.  CoaJts  v  DonntU.  168 


FOREIGN  LAWS. 

In  actions  commenced  prior  to 

Code  of  Civil  Procedure,  the  statute  <^ 
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limitations  qf  another  State   no   de- 
fense, 

See  Clark  v.  Z.   S.  d  M,  8.  B. 
Co.  217 


FORMER  ABJUDICATION. 

1.  Where  premises  have  been  con- 
vejed  absolately  to  secure  a  loau, 
and  because  of  a  refusal  on  the 
part  of  the  lender  to  reconvey  on 
tender  of  the  amount  due,  the 
borrower  brings  an  action  to  com- 
pel a  reconveyance,  he  cannot, 
after  judgment  in  his  favor  in 
such  an  action,  maintain  another 
action  to  recover,  as  damages,  the 
amount  of  a  depreciation  in  the 
value  of  the  property  pending  the 
litigation,  or  his  costs  and  ex- 
penses  in  the  equity  suit;  con- 
ceding an  action  to  recover  dam- 
ages may  be  maintained,  as  to 
which  qucere^  these  are  not  proper 
items  of  damages.  Marvin  v. 
Prentice.  295 

2.  As  to  whether  the  judgment  in 
the  equity  suit  would  be  a  bar  to 
an  action  for  damages,  qxicere.    Id. 

3.  In  an  action  upon  a  judgment  re- 
covered by  plaintiff  against  defend- 
aut  in  another  State,  defendant  set 
up  as  a  counter-claim  an  alleged 
loan  by  him  to  plaintiff  of  $12,500. 
It  appeared  that  in  the  former  ac- 
tion, which  was  for  mon«y  loaned, 
defendant  denied  the  lean,  and  set 
up  as  a  defense  and  gave  evidence 
on  the  trial  thereof  tending  to 
show  that  he  advanced  the  money 
set  up  as  a  counter-ciaim  to  one  to 
whom  plaintiff  was  indebted,  and 
who  held  title  to  certain  lands  as 
security  therefor,  under  an  agree- 
ment that  the  land  should  Ije  con- 
veyed to  defendant,  to  be  held  as 
security,  and  to  be  conveyed  to 
plaintiff  on  payment  of  the  loan, 
and  that  the  alleged  loans  made  by 
plaintiff  were  simply  payments. 
Plaintiff,  on  the  other  hand,  gave 
evidence  to  the  effect  that  his  in- 
terest in  the  land  was  sold  abso- 
lutely  to  defendant,  who  paid  the 
$12,500  as  the  purchase-price  and 
received  a  deed  from  the  one 
holding  title.  Held,  that  the  ques- 
tion   whether  the  $12,500  was  a 


loan  was  necessarily  involved  in, 
and  determined  by  the  former  ac- 
tion, and  the  judgment  therein 
was  conclusive ;  also  that  the  fact 
that  the  matter  was  set  up  as  a 
defense  in  the  former  action,  not 
as  a  counter-claim,  was  imma- 
terial.    Patrick  v.  Shaffer.        423 


FRAUD. 

1.  As  the  act  of  1879  (Chap.  542, 
Laws  of  1879),  amending  the  pro- 
visions of  the  Code  of  Civil  Pro- 
cedure (^  549)  in  reference  to  arrest, 
by  authorizing  an  arrest  in  an  action 
on  contract  where  fraud  is  alleged 
in  the  complaint,  and  declaring  tnat 
where  such  an  allegation  is  made, 
plaintiff  cannot  recover  without 
proving  fraud ,  by  its  terms  (§  2), 
does  not  apply  to  actions  thereto- 
fore commenced,  it  is  not  essential 
in  such  an  action  where  the  de- 
fendant has  been  arrested  on  affi- 
davits charging  fraud,  to  amend 
the  complaint  by  inserting  therein 
allegations  of  fraud,  nor  is  it  nec- 
essary to  prove  the  fraud  on  the 
trial.     Humphrey  v.  Hayett.      594 

2.  An  assignment  of  a  mortgage  con- 
tained a  covenant  that  the  assigned 
mortgage  was  the  first  lien  upon 
the  mortgaged  premises.  Held, 
that  proof  of  knowledge  on  the 
part  of  the  assignors  of  the  exist- 
ence of  the  other  mortgage  was  not  . 
sufficient  to  sustain  a  finding  of 
fraud.  Id. 


FRAUDULENT  CONVEYANCES. 

1.  In  an  equity  action  brought  to  set 
aside  alleged  fraudulent  convey- 
ances made  by  a  judgment  debtor, 
the  defendant  is  not  entitled  to  a 
jury  trial.  The  court  may  frame 
issues  and  direct  them  to  be  tried 
before  a  jury,  but  this  is  in  Its  dis* 
cretion,  and  its  determination  is  not 
the  subject  of  review.  WriglU  v. 
Nostrand.  81 

2.  Where  the  alleged  fraudulent 
conveyances  were  of  the  debtor's 
real  estate  to  his  wife,  and  the 
judgment  set  them  aside,  held,  an 
objection  to  such  judgment,  that  it 
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did  not  provide  for  the  wife's  right 
of  dower,  could  not  be  raised  on 
appeal ;  that  the  remedy^  if  anj, 
was  bj  motion.  Id. 

8.  It  seems  that  it  is  competent  for  a 
receiver,  appointed  in  supplement 
ary  proceedings,  to  bring  an  action 
either  to  set  aside  andf  annul  al- 
leged fraudulent  conveyances  of 
his  real  estate  by  the  debtor,  and 
for  a  reconveyance  of  the  property 
by  the  fraudulent  grantee,  or  to  set 
aside  the  conveyances  as  a  cloud 
on  title  BO  as  to  subject  the  prop- 
erty to  levy  and  sale  on  execution. 

Id. 

GENERAL  TERM. 

1.  The  General  Term  of  the  Supreme 
Court  has  no  authority  on  appeal 
to  determine  the  amount  of  un- 
settled damages;  at  least  where 
no  facts  are  found  below  upon 
which  an  estimate  as  to  the  true 
amount  can  be  made.  Andretos  v. 
I)/ng.  10 

2.  Accordingly  Tield,  where  on  trial 
before  a  referee  in  an  action  for 
attorney's  services  wherein  the  de- 
fendant set  up  a  breach  uf  the  con- 
tract of  employment  on  the  part  of 
plaintiffs,  and  the  referee  found 
the  breach,  but  allowed  ouly 
nominal  damages,  and  where  the 
General  Term  decided  this  to  be 
erroneous  and  that  defendant  was 
entitled  to  substantial  damages, 
that  it  was  error  for  the  General 
Term  to  fix  the  damages  ;  that  it 
only  had  authority  to  order  a  new 
trial,  so  that  the  amount  of  dam- 
ages might  be  determined  by  a 
trial  court.  Id. 


GRANTOR  AND  GRANTEE. 

1.  Where  a  conveyance  of  real  estate, 
purporting  to  be  an  indenture  and 
containing  a  clause  by  which  the 
grantee  assumes  and  agrees  to  pay 
a  mortgage  upon  the  lands  con- 
veyed, lias  been  accepted  by  the 
grantee,  it  will,  for  the  purpose  of 
a  remedy  against  the  grantee,  be 
considered  as  the  deed  of  both 
parties,  and  the  clause  as  a  cove- 
nant.   Bowen  v.  Beck,  86 


2.  It  seems,  the  grantee,  in  a  convey- 
ance by  deecUpoll  containing  a 
mortgage  assumption  clause,  upon 
acceptance  of  the  deed,  becomes 
bound  as  covenantor  to  pay  the 
mortgage.  /d. 

3.  It  seems  that  where  a  conveyance 
of   land   is  made   subject  to  the 

Eayment  of  a  mortgage  thereon, 
ut  without  an  express  covenant 
on  the  part  of  the  grantee  to  pay, 
the  disability  thus  imposed  upon 
him,  which  prevents  him  from  dis- 
puting the  validity  of  the  mort- 
gage,  may  be  removed  by  the 
grantor  by  conferring  upon  the 
former  the  ri^ht  to  question  the 
mortgage  whicn  the  original  con- 
veyance withheld.  Bennett  v. 
Bates,  354 

4.  The  mere  deduction  of  the  amount 
of  a  mortgage  from  the  purchase- 
price  on  s^e  of  the  lands  does  not, 
m  the  absence  of  an  agreement  to 
pay,  absolutely  impose  upon  the 
grantee  the  dutv  of  paying  or 
suffering  his  land  to  be  taken  in 
payment  of  the  mortgage.  While 
it  is  evidence  of  the  grantor's  in- 
tention to  subject  the  land  to  such 
payment  it  is  not  controlling  or 
conclusive  ;  it  may  be  inferred  that 
the  deduction  was  made  to  pro- 
tect the  grantee  against  a  question- 
able incumbrance.  Jd. 

5.  Although  where  an  obligor  and 
mortgagor  sells  and  conveys  the 
mortgaged  premises  subject  to  the 
mortgage,  but  with  no  covenant  on 
the  part  of  the  grantee  to  pay,  no 
technical  relation  of  principal  and 
surety  arises  between  them,  yet  as 
the  land  is  the  primary  fund  for 
the  payment  of  the  debt,  in  respect 
thereto  and  to  the  extent  of  its 
val  ue  the  grantee  stands  in  the  re- 
lation of  a  principal  debtor,  and 
the  grantor  has  an  equity  similar 
to  that  of  a  surety.  Murray  v. 
MarshaU,  611 

6.  Where,  therefore,  in  such  case  the 
holder  of  the  bond  and  mortgage 
by  a  valid  agreement  with  the 
grantee,  and  without  the  assent  or 
knowledge  of  the  grantor,  extends 
the  time  of  payment  of  the  mort- 
gage, to  the  extent  of  the  value  of 
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the  land  at  the  time  of  the  agree 
ment,  the  latter  is  discharged  from 
liability  upon  his  bond  ;  to  that 
extent  the  creditor  practically 
takes  the  land  as  his  sole  secarity 
and  assumes  the  risk  of  collecting 
that  amount  out  of  it.  Id, 


GUARANTY. 

1.  Defendants  guaranteed  the  pay- 
ment of  all  drafts  drawn  by  A. 
upon  the  A.  G.  Co.  during  a  period 
ending  July  31,  1879,  provided  the 
amount  guaranteed  should  not  at 
any  one  time  exceed  $18,000  ;  the 
guaranty  to  be  continuous,  and 
upon  payment  of  any  draft,  to  be  in 
full  force  as  to  any  others  until  pay- 
ment of  the  last  draft  drawn  during 
the  period  named.  A.  drew  a  draft 
for  $13,000,  and  subsequently 
another  for  $8,000,  neither  of 
which  was  paid  at  maturity.  In 
an  action  upon  the  guaranty  the 
complaint  averred  tne  non-pay. 
ment  of  the  first  draft.  Defend- 
ants  alleged   and  gave  evidence 

'  tending  to  show  a  payment  made 
after  tne  commencement  of  the 
action  of  $2, 144 ;  more  than  a  year 
thereafter  it  was  credited  by  plaint- 
iff against  the  $8,000  draft,  //dd, 
that  plaintiff  had  the  right  to  oo 
credit  it ;  but  that  even  if  this  were 
otherwise,  as  if  credited  upon  the 
first  draft  the  guarantv  would  then 
attach  to  so  much  of  the  second, 
DO  harm  was  done  defendants  by 
the  application,  and  if  none  had 
been  made,  such  an  application  by 
the  court  would  have  been  just  and 
equitable,  and  would  have  been 
sanctioned  by  established  rules. 
JS'k  of  California  v.  Webb.         467 

2.  In  an  action  upon  a  guaranty  of 
payment  in  an  assignment  of  a 
bond  and  mortgage  for  $1,250  it 
appeared  that  at  the  time  of  the 
assignment  there  was  another  mort- 
gage upon  the  premises,  bearing 
tne  same  date  and  recorded  at  the 
same  time  as  the  assigned  mort- 
gage. The  holder  of  the  other 
mortgage  obtained  a  decree  of  fore- 
<do6ure  thereon,  which  plaintiff 
purchased  for  the  sum  of  $660.65 ; 
the  mortgaged  premises  were  sold 
under  the  decree  to  plaintiff  for 
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$100.     The   defendants  wei^  not 

Sartiee  to  the  foreclosure  and  it 
id  not  appear  that  they  had  any 
knowledge  of  the  foreclosure  or 
the  sale.  The  value  of  the  prem- 
isea  at  the  date  of  the  assignment 
was  $8,000,  and  at  the  time  of  sale 
$1/^00.  HM,  that  as  the  acts  of 
plaintiff  were  injurious  to  the 
rights  of  the  guarantors  they  were 
thereby  discharged,  either  wholly 
or  to  the  extent  to  which  the  se- 
curity was  impaired,  t.  d,,  the  pro- 
portionate part  of  the  value  of  the 
mortgaged  premises  at  the  time  of 
sale,  applicable  upon  the  guar- 
anteed mortgage.  Humphrey  v. 
Haye9,  594 

8.  It  wenu  that  the  assignee  in  such 
a  case  is  not  bound  to  exercise 
diligence,  and  until  required  by 
the  guarantor  to  enforce  his  bond 
and  mortgage,  delay  in  so  doing, 
and  a  consequent  impairment  of 
the  security,  is  no  defense.  He  is 
not  at  liberty,  however,  to  do  any 
afiHrmative  act  impairing  the  se- 
curity ;  the  guarantor  on  payment 
is  entitled  to  enforce  the  mortgage 
for  his  own  indemnity,  and  any 
act  of  the  assignee  which  operates 
to  deprive  him  of  that  indemnity 
discharges  him.  Id. 


GUARDIAN  AND  WARD. 

1.  Under  the  will  of  D.,  his  widow 
took  a  fee  in  certain  real  estate, 
determinable  upon  her  remarriage, 
and  plaintiff,  an  infant,  a  contin- 
gent fee,  depending  upon  the  hap- 
pening  of  that  event.  Proceed- 
ings were  instituted  under  the 
statute  for  a  sale  of  plaintiffs  in- 
terest, in  which  defendant  T.,  the 
executor  of  the  will  of  D.,  was 
appointed  special  guardian  for 
plaintiff ;  the  proceedings  resulted 
in  a  sale  ;  T.,  as  special  guardian, 
and  the  widow  executed  a  convey- 
ance to  the  purchaser,  who  exe- 
cuted  to  T,  as  such  guardian,  a 
mortgage  upon  the  lands  for  part 
of  the  purchase-money.  T.  fore- 
closed the  mortgage,  bidding  in  the 
lands,  and  receiving  a  conveyance 
in  his  own  name,  but  paying  no 
portion  of  the  purchase-money ; 
be  executed  a  mortgage  on  the 
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lands  to  defendant  8.,  to  secure  a 
judgment  recovered  aeainst  him 
as  executor.  The  widow  subse- 
qaently  remarried.  lu  an  action 
broaght  to  compel  the  transfer  of 
the  title  to,  or  in  trust  for,  plaintiff, 
and  a  cancellation  of  the  mortgage, 
?ield,  that  plaintiff  was  entitled  to 
the  relief  sought ;  that  conceding 
the  court  had  no  jurisdiction  to  di. 
rect  the  sale  of  plaintiff's  interest, 
and  so  that  the  title  was  not  di- 
vested, the  court  in  directing  the 
sale  necessarily  adjudged  that  the 
case  was  within  the  statute,  and 
the  conveyance  to  T.  embarrassed 
plaintiff's  title  ;  that  the  action  be- 
ing brought  to  redress  a  violation 
of  trust,  defendants  would  not  be 
permitted  to  defeat  it  by  a  sugges- 
tion that  the  apparent  title  so  ac- 
quired may  not,  if  allowed  to  stand, 
be  effectual  to  divest  plaintiff  of 
her  title.     Dodge  v.  Stevens.      209 

2.  An  action  to  recover  money  or  per- 
sonal property  belonging  to  an  in- 
fant may  be  brought  in  the  name 
of  the  infant  by  his  guardian  ad 
litem,  although  he  has  a  general 
guardian.  While  the  statute  gives 
to  the  latter  the  custody  and  man- 
agement of  the  infant's  personal 
estate  ^2  R.  S.  150,  g  8),  the  bene- 
ficial interest  is  in  the  Infant  and 
he  may  maintain  the  action.  (Code 
of  Civil  Procedure,  §  468.)  Segel- 
ken  V.  Meyer,  473 

HIGHWAYS. 

1.  The  provisions  of  the  Revised 
Statutes  relating  to  town  line  roads 
(1  R.  S.  516,  g§  73.  74,  75)  do  not 
provide  for  the  maintenance  of 
bridges,  and  the  road  districts 
therein  mentioned  do  not  include 
bridges;  they  simply  refer  to  ordi- 
nary road  districts,  and  were  in- 
tended to  provide  only  for  ordinary 
highway  labor.    Day  v.  Day,    153 

2.  A  bridge,  therefore,  upon  a  town 
line  road,  which  is  located  partly 
in  each  of  the  towns  is  not  to  be 
considered  as  wholly  within  the 
town  to  which  the  road  district 
including  it  has  been  allotted 
under  said  provisions ;  but  the 
towns  are  jointly  liable  for  the  ex- 
pense of  maintaining  it.  Id, 


8.  The  commissioner  of  highways  of 
one  of  the  towns  so  liable  may 
waive  the  twenty  days  written  no- 
tice required  to  be  given  by  the 
act  providing  for  the  maintenance 
of  such  bridges  (§  1,  chap.  225, 
Laws  of  1841,  as  amended  by 
chap.  383,  Laws  of  1857),  and 
where,  upon  application  of  the 
commissioner  oi  the  other  town, 
he  absolutely  refuses  to  help  re- 
build the  bridge,  when  it  becomes 
necessary,  he  thereby  waives  no- 
tice,  and  the  latter  may  rebuild 
and  then  maintain  an  action 
against  the  former  to  recover  half 
the  expense.  Id, 

4.  The  setting  out  of  trees  or  the 
building  of  a  sidewalk  in  a  high- 
way by  the  owner  of  adjoining 
lands,  as  authorized  by  the  act  of 
1863  (Chap.  93,  Laws  of  1868),  is 
not  such  an  occupation  as  can  be 
made  the  foundation  of  a  claim 
to  title  by  adverse  possession  as 
against  the  true  owner.  Btissv, 
Johnson,  235 

5.  While  in  some  cases,  in  order  to 
charge  an  officer,  upon  whom  is 
imposed  the  duty  of  keeping  a 
street  in  repair,  with  damages 
resulting  from  a  defect  in  the 
street,  it  is  necessary  to  show  that 
he  had  adequate  means  in  his 
hands  to  make  the  repairs  such 
proof  is  not  necessary  in  a  case  of 
mUfeasance,  i,  «.,when  the  officer 
has  acted,  but  negligently,  to  the 
special  injury  of  plaintiff.  Ben- 
nett V.  Whitney.  &02 

6.  In  an  action  against  city  officers 
to  recover  damages  for  alleged 
negligence  in  leaving  unguarded 
and  un lighted  an  opening  tempo- 
rarily made  in  a  street,  held,  that 
a  provision  in  the  city  charter  (§  6, 
title  14,  chap.  291.  Laws  of  1867). 
declaring  its  officers  liable  for  all 
damages  **  sustained  by  reason  of 
willful  neglect  "  did  not  take  away 
or  affect  the  common-law  liability 
of  an  officer  for  simple  negligence. 

Id. 

In  action  for  diverting  water 

from  plaintiff's  dam,  defendant  can^ 
not  object  that  tlie  stream  is  a  high* 
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icay  and  ihs  dam  an  urUatDftd  ob- 
ttrueUon  thereof. 
See  Groat  v.  Modk.  115 


HOTELS. 


INFANTS. 

1.  An  action  to  recover  money  or 
personal  property  belonginjf  to  an 
infant  may  be  brought  in  the 
name  of  the  infant  by  his  gnardian 
ad  litem,  although  he  has  a  general 
guardian.  While  the  statute  gives 
to  the  latter  the  custody  and  man- 
agement of  the  infant's  personal 
estate  (2  R.  S.  150,  §  3),  the  bene- 
ficial interest  is  in  the  infant,  and 
he  may  maiqCain  the  action.  (Code 
of  Civil  Procedure,  §  468.)  Segelken 
V.  Meyer,  478 

2,  Plaintiffs  father  died  intestate; 
his  mother  was  appointed  adminis- 
tratrix and  also  general  guardian 
for  the  infant  children,  &ve  in 
number.  A  settlement  of  the  ac- 
counts of  said  administratrix  was 
had  and  a  final  decree  entered 
by  the  surrogate  fixing  the  shares 
of  the  infants  ;  subsequently  two 
of  them  died  intestate.  Defendant 
was  the  attorney,  counsel  and 
proctor  for  the  widow,  and  as  such 
received  moneys  belonging  to  the 
estate.  Upon  an  accounting  he 
gave  to  the  widow  a  written  ac- 
knowledgment stating  that  there 
was  due  to  her,  as  guardian  for 
the  three  surviving  children,  the 
sum  of  $1,500,  payable  according 
to  the  surrogate's  decree,  interest 
thereon  to  be  paid  semi-annually 
Subsequently  tlie  widow  died  and 
E.  was  appointed  by  the  surrogate 
general  guardian  of  the  plaintiff, 
who,  being  still  an  infant,  brings 
this  action  by  said  E.  as  his  guai^- 
ian  ad  litem,  duly  appointed  for 
that  purpose  to  recover  his  share . 
Held,  that  the  action  was  well 
brought,  and  that  a  good  cause  of 
action  was  shown  for  f  500 ;  that 
the  acknowledgment  was  an  ad- 
mission that  the  money  belonged 
to  plaintiff  and  had  been  held  by 
his  general  guardian  in  trust  for 


him ;  and,  even  if  not  originally 
collected  and  received  by  defend- 
ant for  plaintiff,  but  paid  over  to 
him  by  said  guardian,  as  he  had 
knowledge  that  it  was  a  trust  fund, 
he  received  it  impressed  with  the 
same  trust,  and  plaintiff's  share 
therein  having  been  ascertained 
and  agreed  upon,  he  could  follow 
the  fund  and  maintain  an  action 
for  his  share.  Id, 

3.  The  acknowledgment  also  stated 
that  defendant  was  indebted  to  the 
widow  as  next  of  kin  of  the  two 
deceased  children  in  the  sum  of 
$1,000.  It  was  admitted  that  this 
sum  was  duo  the  widow  and  the 
three  surviving  children  as  next  of 
kin,  she  in  her  own  right  and  as 
guardian  for  them  being  entitled 
to  receive  it ;  it  also  appeared  that 
defendant  had  promised  plaintrff's 
attorney  to  pay  his  share,  and 
raised  no  objection  because  of  the 
non-appointment  of  an  administra- 
tor. Held,  that  in  the  absence  of 
priH)f  that  administration  upon  the 
estates  of  the  deceased  children 
had  been  granted,  plaintiff  was 
entitled  to  recover  in  this  action 
his  share  (one-fourth)  of  said  sum. 

Id, 

INJUNCTION. 

A  trespasser  upon  real  estate  may 
not  invoke  the  aid  of  a  court  of 
equity  to  preserve  to  him  the  fruits 
of  his  wrong,  by  restraining  the 
party  who  was  in  possession  from 
resuming  his  lawful  occupation 
which  was  taken  from  him  by  the 
trespasser.    Littl^ohn  v.  Attrill. 

619 

INNS. 

1.  Persons  belongings  to  the  army  and 
navy,  who  have  no  permanent 
residence  they  can  call  home,  are  to 
be  regarded  as  travelers  when 
stopp*ing  at  public  inns  ;  to  deprive 
them  of  their  privileges  as  such, 
and  to  give  them  the  character  of 
boarders  merely,  it  must  appear 
that  an  explicit  contract  was  made 
to  that  effect.  Hancock  v.  Band,    1 

2.  Plaintiff  and  her  husband  H.,  who 
was  an  officer  in  the  United  States 
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army,  having  no  permanent  liome, 
but  living  where  military  duty 
called  him»  occupied  rooms  in  the 
defendant's  hotel  under  an  agree- 
ment, by  which  they  were  to  so 
occupy,  upon  terms  specified,  until 
the  spring  or  summer  following, 
provided  every  thing  was  satisfac- 
tory, and  the  husband  was  not 
sooner  ordered  away  on  military 
duty.  H.  and  family  took  their 
meals  at  the  hotel  restaurant,  pay 
ing  for  each  meal  the  same  as 
other  guests.  No  notice  was  posted 
in  said  rooms  as  prescribed  by  the 
Innkeepers'  Act  (Chap.  421,  Laws 
of  1855).  In  an  action  to  recover 
the  value  of  property  of  plaintiff, 
stolen  from  said  rooms  while  so 
occupied,  ?Uld,  the  facts  justified  a 
finding  tliat  the  relation  between 
the  parties  was  that  of  innkeeper 
and  guest ;  and  so  that  defendants 
were  liable.  Jd, 

8.  It  appeared  that  defendants  kept 
» separate  apartments  for  boarders 
and  for  transient  persons,  and  that 
H.  and  family  were  registered 
among  the  former.  JIM^  in  the 
absence  of  proof  that  H.  was  aware 
of  this  fact,  defendants*  liability 
was  not  affected  thereby.  Id. 

4.  It  appeared  that  H.  and  family  for 
several  years  prior  to  their  going 
to  defendants'  hotel  had  been 
boarding  at  another  hotel  in  the 
same  city.  Held,  that  this  did  not 
affect  the  Question  of  their  rela- 
tionship witu  defendants,  or  estab- 
lish that  they  were  citizens  of  that 
city.  Id. 


INSOLVENT  CORPORATIONS. 

Court  Tuu  dUereiian  to  grant 

or  refuse  motion  of  purchaser  (U  a  sale 
by  a  receiver  of  insolvent  Life  Insur- 
ance company,  to  compel  Vie  receiver 
to  complete  the  sale. 

See  In  re  Atty.-Gen.  v.  C.  L.  Ins. 
Co.  199 

See  Insolybnct. 


INSOLVENCY. 

1 .  Proof  that  at  the  time  of  a  trans- 
fer or  assignment  by  a  corporation 


it  was  in-  fsct  insolvent  Is  Bot  con- 
clusive evidence  that  the  transfer 
or  assignment  was  made  '*  in  con- 
templation of  the  insolvency  of 
such  company,"  within  the  mean- 
ing  of  the  statute  (1  R.  6.  603.  g  4) 
declaring  such  a  disposition  of  its 
property  unlawful  and  void ;  to 
come  within  the  prohibition  of  the 
statute  the  act  must  have  been 
done  because  of  existing  or  con- 
templated insolvency.  Faidding 
T.  Chrome  SUel  Co.  334 

2.  Money  was  loaned  to  a  corpora- 
tion in  1874  under  an  agreement 
with  it  that  payment  should  be  se- 
cured by  chattel  mortgage.  A 
mortgage  was  accordingly  exe- 
cuted by  the  president  and  secretary 
of  the  corporation,  with  the  actual 
assent  of  the  stockholders,  but 
without  the  filing  of  a  written  as- 
sent in  the  county  clerk's  office  as 
required  by  the  act  of  1871 .  (Chap. 
481,  Laws  of  1871.)  In  1879.  the 
debt  remaining  unfMdd,  the  formal 
assent  of  the  stockholders  was 
given  and  filed  as  required  by  said' 
act  and  the  act  of  1878  (Chap.  168, 
Laws  of  1878),  and  anew  mortgage 
was  executed  in  lieu  of  the  former 
one,  and  in  pursuance  and  fulfill- 
ment of  the  original  agreement. 
At  this  time  the  corporation  was 
insolvent.  Held,  the  evidence  did 
not  authorize  a  finding  that  the 
mortgage  was  given  in  contraven- 
tion of  the  statute.  Id. 

8.  As  to  whether  any  but  the  stock- 
holders of  a  corporation  can  com- 
plain that  the  statutory  condition 
was  not  complied  with,  gucere.  Id, 

INSURANCE  (LIFE). 

Heldy  that  a  receiver  of  .a  life  insur- 
ance company,  appointed  under  the 
act  of  1869  (Chap.  908.  Laws  of 
1869),  and  who  entered  upon  the 
performance  of  his  duties  prior  to 
1883,  was  entitled  to  have  his  com- 
pensation fixed  by  the  superin- 
tend  en  t  of  the  in^rance  depart- 
ment, as  provided  by  said  act 
(g  13),  and  that  he  was  entitled  to 
a  mandamus  to  compel  the  super- 
intendent to  so  fix  his  commissions. 
People,  ex  rel.  2feiocomb,Y.  McCaU. 
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Court  has  discretion  to  grant 

or  refuse  motion  of  purchaeer  at  a 
sale  oy  a  receiver  of  insolvent  life 
insvranoe  company  to  compel  the  re- 
ceirer  to  complete  the  sale. 

See  In  re  MVy-GerCl  ▼.  0,  L.  Ins, 
Co.  199 

INTEREST. 

1.  A  mortgage  was  executed  May 
10,  1876  ,  the  principal  was  made 
payable  May  10. 1881 .  In  an  ac- 
tion to  foreclose  the  morteafe,  held^ 
that  plaintiff  was  entitled  to  in- 
terest at  the  rate  of  seven  per  cent 
up  to  the  latter  date,  and  at  six 
per  cent  thereafter.  Bennett  v. 
Bates,  .    854 

2.  Where  interest  is  allowed,  not  by 
▼irtue  of  any  contract  to  pay  it, 
but  simply  as  damages  because  of 
default  in  the  discharge  of  an 
obligation,  the  legal  rate  of  inter- 
est must  govern.  Sanders  v.  L,  8. 
db  M.  S.  B,  Co.  641 

8.  Where,  therefore,  in  an  action  to 
require  defendant  to  declare  and 
pay  dividends  on  certain  preferred 
and  guaranteed  stock,  it  appeared 
that  the  dividends  were  due  and 
payable  prior  to  January  1.  1880, 
when  the  act  (Chap.  588,  Laws  of 
1879)  fixing  the  rate  of  interest  at 
six  per  cent  went  into  effect,  Tield, 
that  plaintiff  was  entitled  to  inter- 
est at  the  rate  of  seven  per  cent  up 
to  that  date,  and  six  per  cent  there- 
after. Id. 

JOINT  LIABILITY. 

Satisfaction  by  one  joint  tortfeasor  is 
a  bar  to  an  action  against  another; 
so  a  partial  satisfaction  by  one  is 
proper  to  be  shown  by  another  in 
mitigation  of  damages.  Knapp  v. 
Boche,  829 

JUDGMENT. 

An  order  of  General    Term 

affirming  an  interlocutory  judgment 
is  not  appealable 

SeeBaynorv  Baynor.  248 

JUDICIAL  NOTICE. 
The  courts  may  take  j  udicial  notice 


of  the  system  of  checking  baggage 
by  railroad  companies,  and  of  the 
general  practice,  in  case  of 
through  passengers  having  tickets 
for  an  entire  route  over  roads 
owned  and  operated  by  separate 
but  connecting  lines,  for  the  first 
company  to  check  the  baggage  to 
its  final  destination,  and  to  deliver 
it  at  the  end  of  its  route  to  the 
next  succeeding  carrier,  and  so  on 
until  it  reaches  the  possession  of 
the  last  carrier.  Isaaeson  v.  Jf  Y. 
adH,B.,eUk  278 


JUDICIAL  SALES. 

1.  It  is  within  the  discretion  of  the 
court  to  grant  or  refuse  the  appli- 
cation  of  a  purchaser,  at  a  sale,  by 
a  receiver  of  an  insolvent  insur- 
ance company,  for  an  order  requir- 
ing the  receiver  to  complete  the 
sale.  The  contract,  while  execu- 
tory, is  subject  to  the  supervisory 
power  of  the  court.  The  purchaser 
by  making  the  application  submits 
himself  to  its  jurisdiction,  and  if 
in  its  judgment  the  contract  is 
inequitable,  it  may  deny  the 
motion.  In  re  Attorney-General 
Y.Cont'lL.Ins.Co.  199 

2.  Where,  therefore,  on  such  a  motion 
it  appeared  that  the  petitioner  bid 
off  certain  shares  of  bank  stock  of 
the  par  value  of  |27,000  for  the 
sum  of  $107;  that  it  was  known  to 
the  purchaser,  but  not  to  the  re- 
ceiver at  the  time  of  the  sale,  that  in 
an  action  brought  by  certain  stock- 
holders of  the  bank,  in  behalf  of 
themselves  and  the  other  stock- 
holders,  against  its  directors,  it 
had  been  adjudged  that,  because  of 
misconduct,  the  directors  were 
liable  to  the  stockholders  for  the 
market  value  of  the  stock,  at  a 
time  specified,  and  also  for  an 
assesssment  of  one  hundred  per 
cent,  which  had  been  paid  by  the 
stockholders,  ->  field,  that  the  court 
properly  refused  to  grant  the 
motion  ;  that  although  there  was 
no  technical  legal  duty  resting 
upon  the  purchaser  to  disclose  his 
knowledge,  and  even  if  the  re- 
ceiver was  chargeable  with  negli- 
gence,the  court  was  not  bound  to 
direct  a  completion  of  the  sale.  Id, 
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JURISDICTION. 

The  court  has  no  power,  on  motion 
of  a  party  defendant,  to  strike  out 
all  the  allegatioos  of  the  complaint 
referrins^  to  himself,  simply  be- 
cause they  are  irrelevant  to  an 
alleged  cause  of  action  against 
some  other  defendant ;  neither  the 
question  as  to  whether  the  moving 
party  was  properly  made  a  defend- 
ant, nor  the  question  as  to  whether 
the  facts  alleged  make  out  a  good 
cause  of  action  h$  to  him,  can  be 
raised  on  such  a  motion.  Hagertp 
V.  AndrewB.  195 


KINGS  (COUNTY  0F> 

Public  adminUtraiar  in. 

See  In  re  Goddard,  544 


LANDLORD  AND  TENANT. 

1.  A  tenant  cannot  by  a  disclaimer, 
or  by  mere  words  denying  his  land- 
lord's title  and  asserting  one  of  his 
own,  work  a  forfeiture  of  his  ten. 
ancy,  or  set  running  an  adverse 
possession.  The  possession  of  the 
tenant  and  of  his  c^rantees  and 
assigns  is  that  of  the  landlord,  and 
not  hostile  or  adverse ;  and  this  is 
so  as  to  a  grantee  who  has  taken  a 
deed  of  the  fee  in  ignorance  of  the 
fact  that  his  grantor  stood  in  rela- 
tion  of  tenant,  the  latter  denying 
any  such  relation.  Whiting  v. 
Edmunds,  309 

2.  The  possession  of  the  tenant,  thus 
in  subordination  iA  the  title  of  the 
landlord,  continues,  not  only  during 
the  term,  but  is  presumed  to  re- 
main unchanged  until  twenty  years 
after  the  termination  thereof,  and 
notwithstanding  any  claim  of  the 
tenant  or  his  successors  to  a  hostile 
title.  (Code  of  Civil  Procedure, 
S  373.)  Id. 

3.  To  rebut  this  presumption  and 
initiate  an  adverse  holding,  the 
tenant  must  do  something  equiva- 
lent to  a  surrender  of  possession  to 
the  landlord,  and  bring  home  to 
him  knowledge  of  the  adverse 
claim.  Id. 


4  Under  the  act  of  1860  (Chap.  345, 
Laws  of  18tf0)  releasins:  the  leasee 
of  a  building  from  liability  for  rent 
after  injury  to  the  building,  with- 
out his  fault  or  neglect,  rendering 
it  untenable,  ''  unless  otherwise 
expressly  provided  by  written 
agreement,"  to  deprive  a  tenant 
of  the  benefit  of  the  statute,  there 
must  be  an  express  written  agree- 
ment on  his  part  indicative  of  an 
intent  to  waive  such  benefit.  Vann 
V.  Eouee.  401 

5.  A  lease  contained  a  provision 
"  that  in  case  tlie  tenant  shall 
abandon  the  premises  at  any  time, 
the  rent  then  due  or  to  become 
due  '*  shall  be  due  and  collectible. 
Held,  that  this  was  not  such  an 
agreement.  Id, 


See  Lease. 


LARCENY. 

1.  H.  M.  Cutter  &  Co. ,  cotton  brokers, 
falsely  and  fraudulently  repre- 
sented to  plaintiffs  that  they  had 
orders  from  the  F.  M.  (b.  to  pur- 
chase for  it  one  hundred  bales  of 
cotton,  and  relying  thereon,  plaint- 
iffs contracted  to  sell  that  quantity 
to  the  corporation  named.  Bought 
and  sold  notes  in  the  usual  form 
were  delivered  by  plaintiff's 
brokers,  in  which  the  sale  was 
stated  to  have  been  made  to  said 
corporation.  The  notes  contained 
the  following :  '*  Payment  guaran- 
teed by  H.  M.  Cutter  &  Co.  Bill  to 
H.  M.  Cutter  &  Co."  No  bill, 
warehouse  receipt  or  other  muni- 
ment of  title  was  in  fact  delivered 
to  Cutter  &  Co.  The  cotton  was 
delivered  to  that  firm  to  be  de- 
livered to  the  supposed  purchaser; 
they  placed  it  in  a  warehouse,  ob- 
tained advances  upon  the  ware- 
house receipts,  and  it  was  subse- 
quently sold  to  bona  Jide  pur- 
chasers.  Ileld^  that  the  transaction, 
by  means  of  which  Cutt«*r  &  Co. 
obtained  possession,  was  a  larceny. 
Jlentz  V.  JfiUer.  64 

*>  To  constitute  the  crime  of  larceny 
there  must  be  both  a  trespass  and 
a    felonious    intent;    where    the 
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owner  of  property,  although  in- 
duced bj  false  pretenses,  parts 
\riifi  possession,  intending  to  sur- 
render absolutely  his  title  thereto, 
it  is -not  larceny.  Thame  v.  Turek. 

90 

8.  A  person  called  at  defendant's 
residence  and  falsely  stated  that 
certain  chemical  works,  belonging 
to  a  company  of  which  defendant 
was  a  director,  had  been  destroyed 
by  an  explosion,  and  that  he  had 
been  sent  as  a  messenger  by  the 
manager  ;  also  that  the  latter  had 
neglected  to  provide  him  with 
money  to  pay  his  expenses  back, 
and  at  his  request  defendant  gave 
him  $5  for  that  purpose.  Defend- 
ant, supposing  plaintiff  to  be  the 
person,  caused  his  arrest  without 
a  warrant.  In  an  action  for  false 
imprisonment,  held,  that  the 
offense  comihitted  by  the  pre- 
tended messenger  was  not  a 
larceny,  but  the  obtaining  of  prop- 
erty by  false  pretenses,  and  so  was 
not  a  felony ;  and  that  the  arrest 
was  illegal.  Id. 

LEASE. 

1.  In  an  instrument  purporting  to  be 
a  lease,  executed  by  plaintiff  as 
lessor,  various  persons  named,  in- 
cluding the  defendants,  describing 
themselves  as  the  officers  of  a  cor- 
poration named,  were  designated  as 
**  party  of  the  second  part,"  i.  e.  les- 
see. The  demise  was  to  the  parties 
of  the  second  part,  and  their  succes- 
sors in  office.  They,  as  such 
officers,  covenanted  on  behalf  of 
*'  themselves,  and  their  successors 
in  office,"  to  pay  the  rent  specified. 
The  defendants  signed  ana  sealed 
the  instrument  in  their  individual 
names  ;  the  corporate  seal  was  not 
attached.  In  an  action  in  which 
defendants  were  sought  to  be 
charged  individually  for  the  pay- 
ment of  rent  due,  it  appeared  that 
the  contract  was  recognized  and 
ratified,  both  by  the  corporation 
and  plaintiff,  as  the  contract  of  the 
corporation ;  it  took  possession  of 
the  demised  premises,  and  paid 
rent  upon  demand  by  plaintiff  of 
its  treasurer.  Held,  that  defend- 
ants were  not  personally  liable. 
Whitford  ▼.  Laidler.  146 


2.  B  eeenu  that  although  because  of 
the  absence  of  the  corporate  seal 
the  corporation  might  not  have 
been  liable  in  a  technical  action  of 
covenant,  it  was  liable  in  an  action 
of  aegumpHt  for  use  and  occupa- 
tion. Id, 

See  LAin>LOiu>  and  Tenant. 


LIBEL. 

1.  On  trial  of  an  action  for  libel, 
where  the  alleged  libelous  publi- 
cation contained  charges  injurious 
to  plaintiff's  character  and  to 
his  business,  and  the  complaint 
averred  that,  by  reason  of  the 
libel,  plaintiff  had  been  greatly 
injured  in  his  business,  by  the  loss 
of  good-will  and  patronage,  plaint- 
iff was  permitted  to  testify  as  a 
witness  tliat  immediately  after  the 
publication  his  business  fell  off, 
and  to  state  the  amount  of  his  daily 
sales  up  to  and  immediately  after 
such  publication.    Held   no  error. 

'   Bergmann  v.  Jonee,  51 

2.  These  questions  were  objected  to 
generally.  Held  defendant  could 
not  object  on  appeal  that  the  com- 
plaint was  not  specific  enough  to 
authorize  proof  of  special  dam- 
age. Id. 

8.  Also  hdd,  that  the  evidence  was 
sufficient  to  justify  the  submis- 
sion of  the  question  of  special 
damage  to  the  j  ury .  Id, 

4.  Also  held,  the  fact  that  other  per- 
BOUB  had  published  the  same 
libel,  and  that  similar  reports  had 
been  iu  circulation,  in   regard  to 

Elaintiff,  did  not  affect  his  right  to 
ave  the  question  so  submitt^  Id, 

5.  Also  held^  tha*t  it  wan  not  error  to 
allow  plaintiff  to  testify  to  the 
efforts  made  by  him  to  regain  his 
business  and  to  the  hindrance  he 
met  with  on  account  of  the  libeL  Id, 

6.  Where  a  publication  is  libelous 
per  M,  and  is  proved  to  be  false, 
this  is  evidence  sufficient  to  re- 
quire the  submission  of  the  ques- 
tion of  malice  to  the  jury,  and  to 
warrant    the    allowance   of    ex- 
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emplarj  damage  ;  and  this,  al- 
though defendant  give  evidence 
tending  to  prove  no  actaal  lualice. 
Such  evidence  is  to  be  considered 
by  the  jury,  and  it  is  for  them  to 
determinne,  in  view  of  all  the  evi. 
dence,  whether  punitive  damages 
should  be  allowed  or  not.  Id. 

7.  It  is  not  a  ground  for  a  motion  to 
dismiss  the  complaint  in  an  action 
for  libel  that  the  innuendoes 
therein  are  ambiguous  or  uncer- 
tain;  any  question  as  to  their 
meaning  may  be  submitted,  upon 
proper  requests,  to  the  considera- 
tion of  the  jury.  Id. 

8.  Where  the  libelous  article  will 
bear  the  construction  put  upon 
it  in  the  innuendo  no  otuer  proof 
is  necessary  to  show  that  defend- 
ant intended  to  make  the  charge 
against  plaintiff  imputed  to  him. 

Id, 

9.  A  publication,  containing  state- 
ments holding  a  person  up  to  scorn 
or  ridicule  and  which  degrade  or 
disgrace  him  in  the  eyes  of  men, 
is  libelous  per  ie.  Id, 


LICENSE. 

In  1832,  J.  &  H.,  who  owned  adjoining 
farms,  agreed  orally  to  lay  down 
logs  or  pipes  upon  the  lands  of 
J.  to  carry  water  from  a  spring 
thereon  to  his  buildings,  for  his 
use,  and  from  thence  to  the  build- 
ings of  H.,  fur  his  use,  each  to 
bear  one-half  of  the  expense  and 
perform  half  of  the  lalx>r,  and  in 
consideration  of  such  expenditure 
J,  agreed  that  U.  should  have  the 
right  to  take  the  surplus  water 
from  the  spring  through  the  pipes. 
There  was  no  specific  agreement, 
however,  as  t^  the  size  of  the 
pipes,  how  long  they  were  to  be 
continued,  who  should  direct  or 
control  them,  or  the  amount  of 
water  to  be  taken,  nor  was  there 
any  arrangement  authorizing  H.  to 
enter  upon  the  lands  of  J.  for  the 
purpose  of  repairing,  etc.  The 
agreement  was  carri^  out,  and  H. 
and  his  successor  in  title  enjoyed 
the  use  of  the  water  for  over  forty 
years.    In  an  action  to  restrain  de- 


fendant, who  succeeded  to  the  title 
of  J.,  from  obstructing  such  use 
of  the  water,  held,  that  these  facts 
failed  to  establish  a  valid  agree- 
ment in  perpetuity ;  that  at  most 
the  agreement  was  a  mere  license, 
which,  although  a  consideration 
was  paid,  was  revocable  at  the 
pleasure  of  the  licensor  or  his  suc- 
cessors in  interest;  that  plaintiff 
could  not  claim  by  adverse  posses- 
sion, as  the  use  was  by  consent, 
and  not  adverse.  CronkhiU  v, 
OronkJUU,  823 


MEN. 

An  ordinance  of  the  city  of  Kew 
York  requires  the  insertion  in 
every  contract  for  work  done  for 
the  city,  of  a  clause  that  payment 
of  the  last  installment  due  there- 
under shall  be  retained  until  satis- 
factory evidence  is  furnished  **  that 
all  persons  who  have  done  work 
or  furnished  materials  under  such 
contract,"  and  who  have  given  ten 
days  written  notice  that  a  lialance 
is  due  them,  have  been  fully  paid 
or  secured.  In  an  action  by  a  con- 
tractor to  recover  the  last  install- 
ment due  on  the  contract,  hM^ 
that  conceding  a  mate  rial -man 
could  by  filing  the  prescribed  no- 
tice obtain  a  hen  upon  the  fund  in 
the  hands  of  the  city,  as  to  which 
quare,  he  could  not  obtain  a  lien 
upon  the  balance  due  under  one 
contract  for  materials  furnished 
upon  another.    Quitilan  v.  BusseU, 

350 

Wlien  offreemerU  by  bank  mth 

Us  correspondents  to  secure  drafts  is 
-effecttud  to  give  lien  on  deposits. 

See  Coats  v.  Donnell.  168 

When  subsequent  lienor  may 

interpose  the  defense  of  usury. 
Bee  U.  D.  8.  Inet,  v.  WUmot,    221 

See  MscHAiiic's  Liek. 


LIMITATION  OP  ACTIONS. 

1.  The  provision  of  the  Code  of 
Civil  Procedure.  (Subd.  3.  |  414), 
exempting  from  the  operation  of 
the  chapter  (4),  limiting  the  time 
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for  the  commencement  of  actions, 
a  case  where  a  person  was  entitled 
to  commence  an  action  when  the 
Code  took  effect,  and  declaring  that 
in  such  a  case  *'  the  proyisions  of 
law  applicable  thereto  immediately 
before  this  act  takes  effect  con- 
tinue to  be  so  applicable,  not  with - 
standing  the  repeal  thereof"  does 
not  refer  simply  to  statutory  pro- 
visions, but  within  the  meaning  of 
said  exception  a  rule  or  doctrine 
established  by  judicial  decision  is 
a  "provision  of  law  **  equally  with 
one  enacted  by  the  legislature. 
Clark  V.  i.  8,  Jb  M,  S.  B,  Co,    217 

2.  Accordingly  hM,  where  plaintiff 
was  entitled  to,  and  had  com- 
menced his  action  before  the  Code 
went  into  effect,  that  the  provision 
of  said  Code  (§  890),  making  the 
statute  of  limitations  of  the  place 
of  residence  of  a  non-resident  (de- 
fendant available  as  a  defense  in 
certain  cases,  did  not  apply;  but 
that  the  case  was  governed  by 
the  rule  in  force  when  the  Code 
went  into  effect,  i.  e.,  that  the 
statute  of  limitations  of  a  foreign 
Stat^  constituted  no  defense  to  an 
action  brought  here.  Id. 

8.  Where  an  action  was  brought 
against  the  maker,  upon  a  promid- 
sory  note,  more  than  twenty  years 
after  the  same  fell  due,  held,  that 
although  the  statute  of  limitation 
was  not  a  bar  because  of  non-resi- 
dence of  defendant,  yet  that  the 
lapse  of  time  raised  a  presumption 
of  payment.  Beany,  Tonnele.  881 


LOTTERIES. 

.  The  word  "lottery"  indicates  a 
scheme  for  the  distribution  of 
prizes  and  for  the  obtaining  of 
money  or  goods  by  chance.  People 
V.  Ifodke.  137 

I.  It  is  not  essential,  therefore,  in 
an  indictment,  under  the  provis- 
ions of  the  statute  (1  R  B.  606,  §29) 
prohibiting  the  sale  of  lottery 
tickets,  to  set  forth  the  purpose  for 
which  the  lottery  was  set  on  foot, 
i.  e,,  that  it  was  for  the  purpose  of 
setting  up  for  sale,  or  disposing  of 
any  species  of  property.  Id. 

SiCKELS— Vol.  XLIX. 


8.  B  eeenu  that  one  who  purchases 
a  lottery  ticket  for  the  purpose  of 
detecting  and  punishing  the  ven- 
dor, not  with  intent  to  aid  in  the 
commission  of  the  offense,  is  not 
an  accomplice  within  the  meaning 
of  the  provision  of  the  Code  of 
Criminal  Procedure  (g  ^99),  declar- 
ing that  a  conviction  cannot  be 
had  upon  the  uncorroborated  testi- 
mony of  an  accomplice.  Id. 

4.  Neither  the  provisions  of  the  Fed- 
eral Constitution,  giving  to  Con- 
gress power  to  regulate  commerce 
among  the  States,  nor  that  which 
forbids  the  passage  of  any  law  im- 
pairing the  obligation  of  contracts, 
prevents  a  State  from  passing  laws 
prohibiting  the  making  of  con- 
tracts within  its  jurisdiction,  which 
are  deemed  immoral  or  against  the 
public  policy  of  the  State.         Id, 

5.  The  State,  therefore,  may  prohibit 
the  sale,  within  its  jurisdiction,  of 
tickets  in  a  lottery  organised  in 
another  State,  and  which  is  law- 
ful under  the  laws  of  that  State  ; 
and  a  sale  of  such  tickets  is  a  viola- 
tion  of    said  statutory   provision. 

a. 

6.  Upon  trial  of  an  indictment, 
charging  a  violation  of  said  pro- 
vision,  defendant  was  called  as  a 
witness  in  his  own  behalf ;  on 
cross-examination  he  was  asked 
whether  he  had  been  engaged  in 
the  business  of  lottery  tickets,  and 
lottery  policies ;  also  whether  he 
had  been  tried  and  convicted  of 
violating  the  law  prohibiting  the 
sending  of  lottery  circulars  through 
the  mail.  These  questions  were 
objected  to  and  objections  over- 
ruled.   Held  no  error.  Hi. 


MANDAMUS. 

1.  A  judgment  creditor  of  a  town 
which  has  been  divided  under  the 
act  of  1872  (Chap.  819,  Laws  of 
1872)  is  not  entitled  to  a  mandamus 
requiring  the  board  of  supervisors 
of  the  county  to  levy  and  assess  the 
amount  due  upon  the  territory 
formerly  included  in  the  town. 
People,  ez  rel.  v.  Supervisor  $  Ulster 
Co.  263 

90 
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2.  It  teems  that  the  remedy  of  the 
creditor  is  by  maTidamut  against 
the  officers  of  the  towns  which 
have  any  portion  of  the  territory 
of  the  old  town,  requiring  them  to 
meet  and  discharge  the  duties 
devolved  upon  them  by  the  provis- 
ions of  the  Revised  Statutes  (1 
R,  S.  838,  §S^  4  et  seq,\  which 
provisions  are  at  least,  in  the  first 
instance,  exclusive  and  must  be 
pursued.  Id, 

8.  Heid,  that  a  receiver  of  a  life  in- 
surance company,  appointed  un- 
der the  act  of  1869  (Chap.  902, 
Laws  of  1869).  and  who  entered 
upon  the  performance  of  his  duties 
prior  to  1888,  was  entitled  to  have 
his  compensation  fixed  by  the 
superintendent  of  the  insurance 
department,  as  provided  by  said 
act  (§  18);  and  that  he  was  entitled 
to  a  mandamus  to  compel  the 
superintendent  to  so  fix  his  com- 
missions. PecpUt  ex  rel,  Neu>comb, 
▼.  McCaU.  587 


MANUFACTURING  CORPORA- 
TIONS. 

Where  a  stockholder  of  a  manufac- 
turing corporation,  whose  stock 
has  not  been  fully  paid  in,  in  good 
faith  makes  an  absolute  and  valid 
transfer  of  his  stock  to  another,  he 
is  not  liable  for  calls  made  after 
the  transfer.  Billings  v.  Bobinson. 

415 


MASTER  AND  SERVANT. 

LiabilUy  of  railroad  corpoTa- 

Hon  to  an  employe  for  negligence. 

See  VotburgJi  v.  L.  S.  db  M.  8.  B. 

Co.  874 

Disher  V.  JV;  T,  0.  db  H.  B,  B. 

B.  Co.  {Mem.)  622 


MECHANIC'S  LIEN. 

1.  Under  the  Mechanics'  Lien  Law 
for  the  city  of  New  York  (Chap. 
879,  Laws  of  1875)  a  sub-contractor 
or  material-man  can  acquire  a  lien 
only  to  the  extent  of  the  sum  due 
from  the  owner  to  the  contractor 


at  the    time   of   filing   the   lien. 
Oibson  V.  Lenane.  183 

2.  If  the  owner  has  prior  to  that  time 
at  the  request  of  the  contractor 
assumed  an  obligation  to  pay 
another  sub-contractor  or  material- 
man, to  the  extent  of  such  obligar 
tion,  it  constitutes  a  payment,    id. 

3.  Where,  therefore,  the  owner  has 
prior  to  the  filing  of  a  lien  accepted 
orders  drawn  upon  him  by  the  con- 
tractor, in  favor  of  oUier  sub-con- 
tractors or  material-men,  and  the 
contractor  has  thereupon  receipted 
as  for  so  much  payment,  to  the 
full  amount  of  his  remaininp^  lia- 
bility upon  the  contract,  no  lien  is 
acquired.  Id, 

4.  B  seems  that  such  an  order  and  its 
acceptance  operates  as  an  equit- 
able assignment  of  so  much  of  the 
liability  as  is  required  to  satisfy 
the  order  and  the  owner's  liability 
to  the  contractor  ceases  to  that 
extent  Id, 

5.  An  extension  of  time  for  payment 
agreed  upon  between  the  owner 
and  the  payee  does  not  afiTeet  the 
character  of  the  order  or  its  effect 
as  payment.  Id, 

6.  So  also  if  the  liability  of  the  owner 
is  assumed  at  his  request  and  for 
his  benefit  by  a  third  person,  and 
this  is  accepted  as  payment  by 
the  contractor,  so 'far  as  subse- 
quent liens  are  concerned,  it  is 
payment.  Id, 

7.  To  give  a  lien  upon  a  building 
under  the  mechanic's  lien  law  for 
the  city  of  New  York,  of  1875  (§  1, 
chap.  379,  Laws  of  1875),  the  work 
must  have  i>een  done  or  materials 
furnished  at  the  instance  of  the 
owner  of  the  building  or  improve- 
ment, or  of  his  agent.  Cornell  v. 
Barney.  394 

8.  To  give  a  lien  upon  the  land  on 
which  the  building  stands  the 
building  n^ust  have  been  con- 
structed for  and  at  the  expense 
of  the  owner,  or  under  contract 
with  him.    (§3.)  Jd. 

9.  Materials     were     furnished    by 
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plaintiflfs,  under  a  contract  with  a 
Jeseee,  for  a  building  in  procesH  of 
construction  by  the  latter,  in  pur- 
suance of  provisions  in  his  lease, 
by  which  ne  covenanted  to  erect 
a  building  on  the  demised  premises 
of  at  least  a  specified  value.  The 
lessor  covenanted  to  loan  a  speci- 
fied sum  as  the  building  advanced, 
to  be  secured  by  mortgage  on  the 
lessee's  interest.  The  building, 
at  the  end  of  the  last  of  certain 
renewals  provided  for,  or  sooner  in 
case  the  lessee  failed  to  perform 
his  covenants,  was  to  revert  to 
and  become  the  property  of  the 
lessor.  In  an  action  to  foreclose 
an  alleged  mechanic's  lien,  ?ield^  in 
the  abMuce  of  evidence  that  the 
lessor  had  some  connection  with 
plaintiff's  contract,  plaintiff  was 
not  entitled  to  have  or  enforce  a 
lien  against  the  interest  of  the 
lessor  in  the  land  or  building,  but 
only  against  that  of  the  lessee.    Jd, 

MISTAKE. 

1.  Where  a  person  with  full  knowl. 
edge  of  all  the  facts,  but  through 
a  mistaken  belief  that  his  interest 
In  real  estate  was  not  subject  to  sale 
on  execution,  has  lost  his  title 
through  a  regular  sale  on  judgment 
and  execution,  and  a  conveyance 
by  the  sheriff  to  the  purchaser  pur- 
suant to  the  sale  after  the  time  for 
redemption  has  expired,  the  court 
has  no  power  to  permit  a  redemp- 
tion.    Weed  V.  Weed,  243 

2.  A  mistake  as  to  legal  rights  is  not 
a  ground  for  equitable  relief.     Id. 


MORTGAGE. 

1.  Where  a  conveyance  of  real  estate, 
purporting  to  be  an  indenture  and 
conUiining  a  clause  by  which  the 
grantee  assumes  and  agrees  to  pay 
a  mortgage  upon  the  lands  con- 
veyed, has  been  accepted  by  the 
grantee,  it  will,  for  the  purpose  of 
a  remedy  against  the  grantee,  be 
considered  as  the  deed  of  both  par- 
ties, and  the  clause  as  a  covenant. 
Bawen  v.  Beck,  86 

2.  It  $eemif  the  grantee,  in  a  convey. 


ance  by  deed-poll  containing  a 
mortgage  assumption  clause,  upon 
acceptance  of  tiie  deed^  l>ecomes 
bound  as  covenantor  to  pay  the 
mortgage.  Id. 

8.  As  against  a  purchaser  in  good 
faith  and  for  value  of  a  mortgage 
upon  land,  executed  by  one  in  pos- 
session of  and  holding  the  legal 
title  to  the  land,  the  grantor  of  the 
mortgagor  is  estopped  from  claim- 
ing that  the  conveyance  was  in- 
duced by  fraud  on  the  part  of  the 
latter.    Simp9on  v.  DelMoyo,    189 

4.  Although  the  mortgage  may  have 
been  assigned  successively  to  sev- 
eral  participants  in  the  fraud  or 
mala  fide  purchasers,  having 
reached  the  hands  of  a  bona  fide 
purcliaser  for  value,  the  rights  and 
equities  of  the  defrauded  grantor 
are  c]jt  off.  Id. 

5.  The  rule  that  the  purchaser  of  a 
non-negotiable  chose  in  action 
takes  it  subject  to  all  the  equities 
existing  between  the  original  par- 
ties, and  to  all  the  latent  equities 
of  third  persons  does  not  apply.  Id. 

6.  In  such  a  case,  however,  the  fraud 
being  established,  the  burden  is 
upon  the  holder  of  the  mortgage, 
of  proving  both  that  he  purchaMd 
for  value  and  in  good  faith.        Id, 

7.  Where,  after  having  received  a 
conveyance  to  himself  of  real 
estate,  part  of  the  trust  estate, 
the  trustee  executed  a  mortgage 
thereon  to  one  having  full  notice 
of  the  rights  of  the  eeaiui  que  trust, 
hdd,  that  the  mortgagee  might  be 
joined  with  the  trustee  as  party 
defendant  in  an  action  by  the  ceittui 
que  trust  to  compel  a  reconveyance 
lor  the  purpose  of  affording  com- 
plete relief,  and  freeing  the  title 
from  embarrassment  by  setting 
aside  the  mortgage.  Dodge  v. 
6t&aem.  209 

8.  Where  premises  have  been  con- 
veyed absolutely  to  secure  a  loan, 
and  because  of  a  refusal  on  the 
part  of  the  lender  to  reconvey  on 
tender  of  the  amount  due,  the  bor- 
rower brings  an  action  to  compel  a 
reconveyance,    he    cannot,    after 
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judgment  in  his  favor  in  such  an 
action,  maintain  anotlier  action  to 
recover,  as  damages,  the  amount 
of  a  depreciation  in  the  value  of 
tlie  property  pending  the  litigation, 
or  his  costs  and  expenses  in  the 
equity  suit;  conceding  an  action 
to  recover  damaffes  may  be  main- 
tained,  as  to  which  qtuBre,  these 
are  not  proper  items  of  damages. 
Martin  y.  Prentice.  295 

9.  It  eeeme  that  where  a  oonreyance 
of  land  is  made  subject  to  the  pay 
ment  of  a  mortgage  thereon,  but 
without  an  express  covenant  on 
the  part  ot  the  grantee  to  pay,  the 
disability  thus  imposed  upon  him, 
which  prevents  him  from  disput- 
ing the  validity  of  the  mortgage, 
may  be  removed  by  the  grantor  by 
conferring  upon  the  former  the 
right  to  question  the  mortgage 
which  the  original  conveyance 
withheld.    Bennett  v.  Bates.    354 

10.  The  mere  deduction  of  the 
amount  of  a  mortgage  from  the 
purchase-price  on  sale  of  the  lands 
does  not,  in  the  absence  of  an  agree- 
ment to  pay,  absolutely  impose 
upon  the  grantee  the  duty  of  pay- 
iug  or  suffering  his  land  to  be 
taken  in  payment  of  the  mort- 
gage.   While  it  is  evidence  of  the 

f^rantor^s  intention  to  subject  the 
and  to  such  payment  it  is  not  con- 
trolling or  conclusive;  it  may  be 
inferred  that  the  deduction  was 
made  to  protect  the  grantee  against 
a  questionable  incumbrance.      Id. 

11.  A  mortgage  was  executed  May 
10.  1876  ;  the  principal  was  made 
payable  May  10, 1881.  In  an  action 
to  foreclose  the  mortgage  Meld, 
that  plaintiff  was  entitled  to  in- 
terest at  the  rate  of  seven  per  cent 
up  to  the  latter  date,  and  at  six 
per  cent  thereafter.  Id. 

12.  In  an  action  upon  a  guaranty  of 
payment  in  an  assignment  of  a 
bond  and  mortgage  for  $1,250  it 
appeared  that  at  the  time  of  the 
assignment  there  was  another 
mortgage  upon  the  premises,  bear- 
ing the  same  date  and  recorded  at 
the  same  time  as  the  assigned 
mortgage.  The  holder  of  the 
other  mortgage  obtained  a  decree 


of  foreclosure  thereon,  which 
plaintiff  purchased  for  the  sum  of 
$669.65  ;  the  mortgaged  premises 
were  sold  under  the  decree  to 
plaintiff  for  $100.  The  defend- 
ants  were  not  parties  to  the  fore- 
closure  and  it  did  not  appear  that 
they  had  any  knowledge  of  the 
foreclosure  or  the  sale.  The  value 
of  the  premises  at  the  date  of  the 
assignment  was  $3,000.  and  at  the 
time  of  sale  $1,500.  Held,  that  as 
the  acts  of  plaintiff  were  injurious 
to  the  rights  of  the  ffuarantors. 
they  were  thereby  discharged, 
either  wholly  or  to  the  extent  to 
which  the  security  was  impaired. 
i.  e.,  the  proportionate  part  of  the 
value  of  the  mortgaged  premises 
at  the  time  of  sale,  applicable  upon 
the  guaranteed  mortgage.  Hum- 
phrey V.  Hayes.  594 

13.  Although  where  an  obligor  and 
mortgagor  sells  and  conveys  the 
mortgaged  premises  subject  to  the 
mortgage,  but  with  no  covenant 
on  the  part  of  the  grantee  to  pay, 
no  technical  relation  of  principal 
and  surety  arises  between  them, 
yet  as  the  land  is  the  primary  fund 
for  the  payment  of  the  debt,  in  re- 
spect therouO  and  to  the  extent  of 
its  value  the  grantee  stands  in  the 
relation  of  a  principal  debtor,  and 
the  grantor  has  an  equity  similar 
to  that  of  a  surety.  Murray  v. 
MarshaU.  611 

14.  Where,  therefore,  in  such  case 
the  holder  of  the  bond  and  mor^ 
gage  by  a  valid  agreement  with 
the  grantee,  and  without  the  ab- 
sent or  knowledge  of  the  grantor, 
extends  the  time  of  payment  of  the 
mortgage,  to  the  extent  of  the 
value  of  the  land  at  the  time  of 
the  agreement,  the  latter  is  dis- 
chargeid  from  liability  upon  his 
bond ;  to  that  extent  the  creditor 
practically  takes  the  land  as  hi.s 
sole  security  and  assumes  the  risk 
of  collecting  that  amount  out  of  it. 

Id. 

See    FOBBCLOSURB. 


MOTIONS  AND  ORDERS 
1.  An  order  m  supplementary  pro- 
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ceedingB.  appointiDg  a  receiver, 
made  by  the  court  or  Judge  author- 
ized to  make  it,  is  to  be  presumed 
regular  until  annulled  in  a  direct 
proceeding ;  and  if  the  order  recite 
facts  giving  jurisdiction,  it  is 
prima  fade  evidence  of  the  exist- 
ence of  those  facts.  WrigTii  v. 
No^trand.  81 

3.  The  court  has  no  power,  on  mo- 
tion of  a  party  defendant,  to  strike 
out  all  the  allegations  of  the  com- 
plaint referring  to  himself,  simply 
because  they  are  irrelevant  to  an 
alleged  cause  of  action  against 
some  other  defendant ;  neither  the 
question  as  to  whether  the  moving 
party  was  properly  made  a  defend- 
ant, nor  the  question  as  to  whether 
the  facts  alleged  make  out  a  good 
cause  of  action  as  to  him,  can  be 
raised  on  such  a  motion.  Hagerty 
V.  Andrews.  195 

8.  The  power  to  strike  out,  on  mo- 
tion, averments  in  a  pleading  be- 
cause of  irrelevancy,  applies  sim- 
ply to  such  matter  as  is  irrelevant 
to  the  cause  of  action  or  defense 
attempted  to  be  stated  in  the 
pleadings  against  the  moving 
party.  Id, 

4.  An  order  allowing  the  receiver  of 
a  firm  to  come  in  and  defend  an 
action  for  goods  sold,  against  the 
members  of  the  firm,  was  granted 
upon  his  petition,  in  which  he 
averred  collusion  between  plaint- 
iffs and  one  or  more  of  the  de- 
fendants, but  only  on  information 
and  belief,  without  stating  any 
facts  or  sources  of  information 
upon  which  the  belief  was  based. 
This  averment  was  positively  de- 
nied by  plaintifTs.  Udd,  that  the 
petition  was  insufficient  to  sup- 
port the  order  and  the  same  was 
improperly  granted.  Honeyger  v. 
WetUtein,  252 

5.  An  order  of  General  Term,  va- 
cating the  report  of  commissioners 
appointed  in  proceedings  by  a  rail- 
road corporation  to  acquire  title  to 
lands  and  the  confirmation  thereof, 
and  directing  a  new  appraisal  be- 
fore new  commissioners,  is  not  re- 
Tiewable  here.  In  re  If.  F.,  W,  S. 
dB.B,Co,  287 


6.  The  General  Term,  however,  has 
no  power  on  appeal  bv  the  com- 
pany from  the  order  o£  confirma- 
tion to  award  costs  against  the 
owners.  Id. 

7.  Where  costs  are  awarded,  so  much 
of  the  General  Term  order  is  re- 
viewable here  ;  but  this  does  not 
confer  jurisdiction  to  review  the 
whole  order.  Id, 


8.  Plaintifl;  the  appellant  herein,  in 
his  proposed  case  set  forth  por- 
tions of  certain  tariffs  and*  sched- 
ulee,  prepared  and  issued  by  de- 
fendant, which  were  exhibits  on 
the  trial  ;  the  portions  omitted 
were  not  referrea  to  on  the  trial, 
and  in  the  opinion  of  the  trial 
judge  were  not  material.  Defend- 
ant proposed  as  an  amendment 
that  the  whole  of  the  exhibits 
should  be  inserted.  Said  judge  in 
settling'  the  case  disallowed  the 
amendment,  but  required  plaintiff 
to  paste  the  exhibits  in  the  ap- 
peal-book,  if  copies  were  furnished 
by  defendant,  or  in  lieu  thereof 
that  the  original  exhibits  might 
be  referred  to  on  the  argument. 
Defendant  furnished  the  copies. 
On  motion  by  defendant  that 
plaintiff  be  required  to  print  the 
exhibits  as  part  of  the  return  to 
this  court  plaintiff  offered  to  at- 
tach  copies  to  the  appeal-book,  if 
furnished  by  defendant.  Held, 
that  he  should  not  be  required  to 
do  more;  that  the  order  of  the 
trial  judge  held  good  until  the 
finid  determination  of  the  action. 
Kilmer  v.  If,  T,  C.  <fe  B.  R.  R.  R. 
Co,  405 

9.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (S  756  et  9eq.\ 
where,  after  issue  has  been  joined 
in  an  equity  action,  the  plaintiff 
transfers  his  interest, the  transferee 
may  move  to  be  substituted  as 
plaintiff;  and  where,  upon  such 
motion,  made  with  due  notice  to 
the  defendant,  an  order  of  substi- 
tution is  granted  without  directing 
supplemental  pleadings,  or  an 
amendment  of  the  complaint,  aside 
from  such  substitution  the  question 
as  to  title  in  the  substituted  plaint- 
iff is  determined  by  the  order,  and 
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may  not  be  raised  apon  the  trial ; 
and  tliia,  although  defendant  made 
default  upon  the  motion.  Smith  v. 
ZdUnakL  519 

10.  22  9eem9  that  apon  the  hearing  of 
auch  a  motion  the  applicant  must 
establish  his  ownership ;  if  it  is 
disputed  by  defendant,  the  court 
may  decide  it,  or  if  there  be  doubt, 
maj  deny  the  motion,  and  order  the 
action  to  proceed  without  regard 
to  the  transfer.  The  court  may 
also,  in  its  discretion,  order  an 
amendment  of  the  pleadings,  or 
such  supplemental  pleadings  as 
will  present  the  question  on  trial. 

Id, 

1\,  It  seems  that  if  the  action  be  one 
at  law,  and  defendant  contests  the 
change  of  ownership,  and  demands 
that  the  issue  be  tried  by  jury,  the 
court  should  order  such  supple- 
mental pleadings.  Id. 

12.  As  to  whether,  where  the  court 
decides  the  question  in  favor  of 
substitution,  and  without  permit- 
tinf  allegations  to  be  framed  which 
will  let  in  the  new  issue  at  the  trial, 
its  order  is  reviewable  here,  qucBre. 

Id. 

13.  A  motion  for  arrest  of  judgment 
in  a  criminal  action  could  not,  be- 
fore the  adoption  of  the  Code  of 
Criminal  Procedure,  and  cannot 
now,  be  made,  save  for  some  de- 
fect that  appears  upon  the  record; 
it  may  not  be  based  upon  proof  by 
affidavit  of  facts  outside,  and  con- 
stituting no  part  of  the  record. 
(Code  of  Criminal  Procedure,  §  467.) 
People  V.  KeUy.  526 

14.  Proof  by  affidavit  that  the  jury 
on  trial  of  such  an  action,  after  re- 
tiring to  their  room,  sent  a  written 
communication  to  the  presiding 
judge,  and  that  he  answered  the 
same  in  writing,  m  the  absence  of 
proot'  as  to  the  nature  of  the  com- 
munication, is  not  sufficient  to  sus- 
tain a  motion  for  a  new  trial.    Id 

15.  After  the  muting  of  a  General 
Term  order  herein,  which  in  effect 
gave  the  defendant  lil)erty  to  in- 
spect plaintiffs'  books  and  papers, 
plaintiffs  moved,  at  a  Special  Term. 


on  additional  facta,  for  an  order 
vacating  or  limiting  the  Oenenl 
Term  order ;  the  motion  was  de- 
nied on  the  ground  that  plaintiffs' 
remedy  was  by  application  to  the 
General  Term',  but  a  stay  of  pro- 
ceedings was  granted  for  thn  pur- 
poees  of  such  an  application,  unless 
defendant  would  stipulate  to  take 
an  inspection  under  the  supervision 
of  a  referee.  Defendant  refused  to 
stipulate,  and  appealed.  The  Gen- 
eral Term  affirmed  the  order,  and, 
upon  the  new  facts  presented,  va- 
cated  its  former  order,  and  prohib- 
ited the  making  of  a  new  oi^er  for 
an  inspection.  Held,  that  an  in- 
spection  having  been  granted  upon 
terms  which  the  Special  Term 
could  lawfully  impose,  upon  de- 
fendant's refusal  to  accept  those 
terms  it  was  in  the  discretion  of 
the  General  Term  to  deny  the  in- 
spection  entirely,  and  the  exercise 
of  this  discretion  was  not  reviews- 
ble  here.    Clyde  v.  Rogers,        541 

WTien  order  improperly  granied 

(tUowing  receiver  of  a  firm  to  come  in 
and  defend  an  action  c^ainst  members 
of  firm,  and  w?ten  reviewable  here. 
See  lioneggerv.  WeUetein,     253 


MUNICIPAL  CORPORATIONS. 

1.  Where,  by  the  charter  of  a  mu- 
nicipal corporation,  it  had  power 
to  repair  streets  and  sidewalks 
and  "  to  prevent  the  incumbering 
or  obstructing  the  same  in  any 
manner,"  held,  that  it  was  liable 
for  injuries  occasioned  by  an  omis- 
sion on  its  part  to  repair  or  remove 
a  sidewalk  constructed  without  its 
authority,  which  had  been,  for  a 
sufficient  length  of  time  to  charge 
it  with  notice,  in  so  defective  a 
condition  as  to  be  dangerous  for 
travel.  Saulsbury  v.  Vil.  of  Ithaca. 

27 

2.  In  an  action  to  recover  damages 
for  alleged  negligence  in  leaving 
unguarded  and  unlighted  an  open- 
ing temporarily  made  in  a  city 
street,  the  defendants,  who,  the 
complaint  alleged,  were  officers  of 
the  city.  i.  e,,  the  mayor,  common 
council  and  street  commissioner, 
and  by  its  charter  charged   with 
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tlie  daty  of  keeping  its  streets  in 
repair  were  sued  in  their  indi- 
▼idual  names,  witli  tlie  title  of 
ttieir  respective  offices  added ;  tlie 
word  **a8"  did  not  precede  tlieir 
official  designations.  The  com- 
plaint also  averred  that  the  mayor 
and  common  coancil  directed  the 
excavation  to  be  made,  and  "  the 
said  street  commissioner"  left  it 
unguarded;  it  closed  with  a  de- 
mand  of  judgment  "against  the 
defendants/'  Held,  that  the  action 
was  against  the  defendants  as  in- 
dividuals, not  as  officers  of  the 
city ;  that  the  addition  of  their 
official  titles  was  simply  descrip- 
tio  per^QfUB,    Bennett  v.  Whitney, 

802 

8.  Also  held,  that  a  provision  in  the 
city  charter  (§  6,  title  14,  chap.  2tfl, 
Laws  of  1867),  declaring  its  officers 
liable  for  all  damages  **  sustained 
by  reason  of  willful  neglect "  did 
.  not  take  away  or  affect  the  com- 
mon-law  liability  of  an  officer  for 
simple  negligence.  Id. 


NAVY. 

Persons  belonging  to  the  army  and 
navy,  who  have  no  permanent  resi- 
dence they  can  call  home,  are  to  be 
regarded  as  travelers  when  stop- 
ping at  public  inns ;  to  deprive 
them  of  their  privileges  as  such, 
and  to  give  them  the  character  of 
boarders  merely,  it  must  appear 
that  an  explicit  contract  was  made 
to  that  effect.    Hancock  y.  Band.   1 


NEOLIGENCE. 

1.  To  bring  a  case  within  the  pro- 
vision  of  the  General  Railroad  Act 
(§  7,  chap.  282,  Laws  of  1^54),  re- 
quiring that  a  bell  shall  be  rung 
or  whistle  sounded  upon  the  engine 
of  a  train  approaching  "  the  place 
where  the  railroad  shall  cross  any 
traveled  public  road  or  street,'*  it 
is  not  sufficient  that  the  lociu  in 
quo  has  been  so  dedicated  to  the 
public,  by  the  owners,  as  to  con- 
stitute it  a  public  street ;  to  bring 
it  within  the  requirement,  the 
street  must  be  traveled  as  well  as 


Sublic    Byrne  ▼.  Jf.  F.  C.  d  E. 
I  B.  B.  Co.  12 

2.  Where,  therefore,  plaintiff  was 
injured  at  a  point  where  defend- 
ant^s  road  crossed  an  alley,  which 
was  not  traveled  or  capable  of 
being  traveled  save  at  one  end,  and 
such  travel  did  not  cross  the  rail- 
road,  /mM,  that  the  omission  of 
the  statutory  signals  was  not  neg- 
ligence. Id, 

3.  Where,  by  the  charter  of  a  muni- 
cipal corporation,  it  had  power  to 
repair  streets  and  sidewalks  and 
•*to  prevent  the  incumbering  or 
obstructing  the  same  in  any  man- 
ner," Jield,  that  it  was  liable  for 
injuries  occasioned  by  an  omission 
on  its  part  to  repair  or  remove  a 
sidewalk  constructed  without  its 
authority,  which  had  been,  for  a 
sufficient  length  of  time  to  charge 
it  with  notice,  in  so  defective  a 
condition  as  to  be  dangerous  for 
travel,    SaxiUbury  v.  Vil,  of  Ithaca. 

27 

4.  In  an  action  to  recover  for  loss 
of  baggage  these  facts  appeared : 
Plaintiff  neld  passage  tickets  for 
himself  and  family  over  defend- 
ant's road  from  New  York  to 
Niagara  Falls,  and  also  tickets 
from  the  latter  place  to  New  Or- 
leans by  the  *'  Mobile  route,"  in 
which  route  it  did  not  appear  that 
defendant  had  any  interest,  but 
it,  in  connection  with  defendant's 
road,  formed  a  continuous  line  be- 
tween New  York  and  New  Or- 
leans. Plaintiff  presented  these 
tickets  with  his  baggage  to  the 
baggage-master  at  defendant's  bag- 
gage-room  in  New  York  city  and 
requested  him  to  check  the  bag- 
gage  from  New  York  to  New 
Orleans  by  the  route  indicated. 
The  baggage-master  examined  the 
tickets,  assented  to  the  request 
and  gave  plaintiff  checks  for  his 
trunks,  which  he  put  in  his  pocket 
without  examining.  Upon  the 
checks  were  the  words  "  New  Or- 
leans and  New  York,"  and  also 
certain  letters  and  abbreviations 
which,  as  explained  bv  experts, 
indicate  the  several  roads  forming 
the  "Great  Jackson  route."  De- 
fendant delivered  the  baggage  to 
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the  agent  of  the  Great  Jackson 
route  at  Niagara  Falls,  and  while 
in  transit  it  was  destroyed  by  an 
accident.  EM,  that  the  under- 
taking of  the  baggage-master  to 
check  by  the  Mobile  route  was  the 
undertaking  of  defendant,  and  in- 
cluded an  agreement  to  deliver  at 
the  end  of  its  road  to  the  next 
succeeding  carrier;  that  by  the  de- 
livery to  another  carrier,  in  the 
absence  of  contributory  negligence 
on  the  part  of  plaintiJOT,  it  re- 
mained  liable  as  insurer;  also  that 
the  omission  of  plaintiff  to  examine 
the  checks  was  not  such  contribu- 
tory negligence  as  prevented  a  re- 
covery; that  at  least  it  was  a  ques- 
tion for  the  jury  as  to  whether  he 
had  a  right  to  repose  upon  the 
representation  of  the  baggage- 
master  without  examining  tbe 
checks,  also  as  to  whether  an  in- 
spection of  the  checks  would  have 
apprised  a  person,  not  an  expert  or 
familiar  with  the  roads  making  up 
the  routes  between  New  York  and 
New  Orleans,  that  a  mistake  had 
been  made.  Isaauon  v.  N,  Y.  C. 
iSi  ff.  li.  B.  B.  Co.  278 

6.  One  who  assumes  the  duties,  and 
is  invested  with  the  powers  of  a 
public  officer,  is  liable  to  an  indi- 
vidual who  sustains  special  dam- 
age because  of  a  neglect  properly 
to  perform  those  duties.  Bennett 
V.  W7iUn^y.  302 

6.  While  in  some  cases,  in  order  to 
charge  an  officer,  upon  whom  is 
imposed  the  duty  of  keeping  a 
street  in  repair,  with  damages  re- 
sulting from  a  defect  in  the  street, 
it  is  necessary  to  show  that  he  had 
adequate  means  in  his  hands  to 
make  the  repairs ;  such  proof  is 
not  necessary  in  a  case  of  mis- 
feasance, i.  6.,  when  the  officer 
has  acted,  but  negligently,  to  the 
special  injury  of  plaintiff.  Id, 

7.  In  an  action  against  municipal 
officers  to  recover  damages  for 
alleged  negligence  in  leaving  un- 
guarded and  unlighted  an  opening 
temporarily  made  in  a  street,  ?iela, 
that  a  provision  in  the  city  charter 
(§  6,  title  14,  chap.  291,  Laws  of 
1867),  declaring  its  officers  liable 
for   all    damages  **  sustained    by 


reason  of  willful  neglect "  did  not 
take  away  or  affect  the  common- 
law  liability  of  an  oificer  for  simple 
negligence.  Id. 

8.  Where  a  railroad  corporation  pur- 
chased the  line  of  another  com- 
pany, of  which  an  existiog  bridge 
formed  a  part,  which  bridge  at  the 
time  of  the  purchase  was  unsafe 
and  dangerous  by  reason  of  de- 
fects in  its  original  plan  and  con- 
struction, and  such  defects  were 
obvious  to  the  eye  of  a  skilled 
inspector,  and  could  have  been 
easily  and  surely  ascertained  by 
proper  examination,  held,  that  it 
was  negligence  on  the  part  of  tbe 
corporation  to  continue  its  use 
without  such  an  inspection  and  a 
correction  of  the  defects ;  that  it 
was  liable  to  an  employe  upon 
one  of  its  trains  for  injuries  re- 
ceived by  a  fall  of  the  bridge; 
and  this,  although  the  bridge  had 
been  in  use  for  several  years  be- 
fore the  purchase.  Vakmrffh  v. 
Z.  3.  <&  M,  8.  B.  Co.  874 

9.  B  seems  that  the  prior  use  might 
have  justified  a  continuance  of  the 
use  until  a  competent  inspection 
could  reasonably  have  been  made, 
but  did  not  justify  a  neglect,  when 
an  inspection  was  made,  to  observe 
and  remedy  the  defects.  Id. 

10.  B  seems  that  one  whose  negli- 
gence has  occasioned  a  personal 
injury  to  another  is  liable  for  the 
proximate  consequences  of  hi.s  act, 
although  these  are  aggravated  by 
reason  of  the  delicate  health  of 
the  person  injured,  the  liability  is 
not  limited  to  such  consequences  of 
the  injury  as  would  have  resulted 
if  the  person  had  been  in  good 
bodily  health.    Tk^  v.  Munn.    021 

LtabUity  of  railroad  corpora- 
tion to  employe  for  fhegiigenee. 

See  Vosburgh  v.  L.  8.  A  2i£.  G.  B. 

Co,  374 

Dish»r  V.  N.T  C.A  H.  B.  B. 

B.  Co.  {Mem,)  €22 

NEW  LOTS  (TOWN  OF). 

As  to  right  to  remote  poUes 

commissioners  i». 
See  Bergen  v.  PoweU.  691 
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NEW  TRIAL,. 

Proof  by  affidavit  that  the  jury  on 
trial  of  a  criminal  action,  after  re- 
tirins:  to  their  room,  sent  a  written 
communication  to  the  presiding 
judge,  and  that  he  answered  the 
same  in  writing,  in  the  absence  of 
proof  as  to  the  nature  of  the  com- 
munication, is  not  sufficient  to  sus- 
tain a  motion  for  a  new  trial. 
People  ▼.  Kelly,  62G 


NEW  YORK  (CITY  OF). 

1.  Where  under  the  provision  of  the 
act  of  1871  in  reference  to  *'the 
police  life  insurance  fund"  (Chap. 
126,  Laws  of  1871)  the  commis- 
sioners of  police  of  the  city  of  New 
York  liave,  as  the  board  of  trustees 
of  that  fund,  granted  a  pension  to 
a  retired  officer  of  the  police  force, 
the  beneficiary  does  not  thereby 
acquire  a  vested  right  to  the  pen- 
sion, but  the' board  has  by  the  act 
(§  5)  authority  in  its  discretion  to 
discontinue  the  same.  People,  ex 
rel.  V.  MatseU,  179 

2.  An  ordinance  of  the  city  of  New 
York  requires  the  insertion  in 
every  contract  for  work  done  for 
the  city,  of  a  clause  that  payment 
of  the  last  installment  due  there- 
under shall  be  retained  until  satis- 
factory evidence  is  furnished 
**  that  all  persons  who  have  done 
work  or  furnished  materials  under 
such  contract,"  and  who  have  given 
ten  days  written  notice  that  a 
balance  is  due  them,  have  been 
fully  paid  or  secured.  In  an 
action  by  a  contractor  to  recover 
the  last  installment  due  on  a  con- 
tract, held,  that  conceding  a 
material-man  could  by  filing  the 
prescribed  notice  obtain  a  lien 
upon  the  fund  in  the  hands  of  the 
city,  as  to  which  quare,  he  could 
not  obtain  a  lien  upon  the  balance 
due  under  one  contract  for  materi- 
nls  furnished  upon  another.  Quin- 
la.'i  V.  nusseU,  850 

8.  Under  the  limitation  in  the  provis- 
ion of  the  charter  of  the  city  of 
New  York  ($5  28,  chap.  835,  Laws 
of  1878),  authorizing  the  heads  of 
departments    to  remove    subordi- 
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nates  in  their  departments,  which 
prohibits  the  removal  of  a  regular 
clerk  or  head  of  a  bureau  *'  until 
he  has  been  informed  of  the  cause 
of  the  proposed  removal  and  has 
been  allowed  an  opportunity  for 
explanation,"  the  power  of  removal 
may  not  be  exercised  unless  some 
cause  exists,  such  as  neglect  of 
duty,  incapacity,  or  unfitness  for 
the  position.  People,  ex  rel,  Keech, 
V.  27iOinp8on,  451 

4.  Where,  however,  a  statement  of 
charges  with  a  specification  of 
facta  furnishing  a  sufficient  cause 
for  removal,  and  sufficiently  dis- 
tinct to  apprise  the  subordinate  of 
the  grounds  upon  which  the 
charges  are  based,  with  notice  of  a 
time  and  place  when  an  opportu- 
nity for  an  explanation  will  be 
given,  is  served  upon  him ;  and 
where,  at  the  time  and  place  speci* 
fied,  an  opportunity  for  explanation 
is  given  the  requirenients  of  the 
statute  are  met,  it  is  not  requisite 
that  the  charges  and  specifica- 
tions should  be  drawn  with  the 
formal  exactness  of  pleadings  in  a 
court  of  justice  ;  nor  is  the  subor- 
dinate entitled  to  a  regular  trial. 
The  head  of  the  department,  if 
the  explanations  are  not  satisfac 
tory  to  him,  may,  in  his  discretion, 
remove,  without  callinfi^  witnesses 
to  substantiate  the  charges,  or 
allowing  testimony  on  the  part  of 
the  subordinate ;  he  may  exercise 
the  power  upon  facts  within  his 
own  knowledge  or  based  upon  in- 
formation recei  ved  from  others.  Id. 

5.  The  distinction  between  said  pro- 
vision and  that  giving  to  the 
mayor  the  power  to  remove  heads 
of  departments  (§  25)  pointed  out. 

Id, 

0.  The  relator,  who  was  superintend- 
ent of  repairs  and  supplies  in  the 
department  of  public  works,  was 
served  with  a  communication 
charging  him,  among  other  things, 
with  neglect  and  inaction  in  the 
matter  of  fitting  up  two  armories. 
By  way  of  answer,  the  relator 
denied  that  such  work  came 
under  his  supervision  and  alleged 
that  he  was  not  responsible  for 
the  neglect.     Held  that,  concading 
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relator  was  entitled  to  a  trial 
when  the  charges  were  denied, 
this  answer  was  in  the  nature  of 
a  demurrer,  and  so  admitted  the 
facts  charged ;  and,  as  the  armories 
were  clearly  under  his  charge 
(§  73,  suh.  7),  and  he  responsible 
for  the  neglect,  there  was  suffi- 
cient ground  for  removal,  and  so 
no  necessity  for  a  trial  on  the 
other  charges.  Id, 

7.  The  question  as  to  the  reasonable- 
ness of  the  time  allowed  for  ex- 
planation rests  to  a  great  extent 
in  the  discretion  of  the  head  of  the 
department;  and  where  it  does  not 
appear  that  the  discretion  has  been 
abused,  a  refusal  to  give  further 
time  furnishes  no  ground  for  a 
reversal  of  his  decision.  Id, 

8.  The  words  "  tenement-houses  "  in 
the  title  of  the  act  entitled  "  An 
act  to  improve  the  public  health 
in  the  city  of  New  York  by  pro- 
hibiting the  manufacture  of  cigars 
and  preparation  of  tobacco  in  any 
form  in  the  tenement-houses  of 
said  city"  (Chap.  93,  Laws  of 
1883),  refer  to  a  distinct  class  of 
houses  recognized  and  defined  by 
law,  and  the  subject  of  the  act  as 
expressed  in  the  title  is  limited  to 
that  class  of  buildings.  In  re 
Paul.  497 

9.  The  subject  of  the  section  of  said 
act  (§  1)  prohibiting  the  manufac- 
ture of  cigars  or  preparation  of  to- 
bacco **  in  any  rooms  or  apartments 
which  in  the  city  of  New  York  are 
used  as  dwellings,  for  the  purpose 
of  living,  sleeping  or  doing  any 
household  work  therein,'*  is  not 
embraced  in  the  title;  its  inclu- 
sion, therefore,  in  the  act  is  viola- 
tive of  the  provision  of  the  State 
Ck)nstitution  (Art.  3,  §  16)  declar- 
ing that  no  private  or  local  bill 
"snail  embrace  more  than  one 
subject,  and  that  shall  be  expressed 
in  the  title,'*  and  said  section  is 
void.  Id. 

10.  The  court  has  no  power  to  change  ( 
and  narrow  the  terms  of  an  act 
for  the  purpose  of  bringing  its 
subject  within  the  title,  and  so 
saving  it  from  the  constitutional 
objection.  Id. 


11.  It  neems  that,  striking  oat  said  sec- 
tion,  the  act  does  not  prohibit  the 
manufacture  of  cigars  or  prepa- 
ration of  tobacco  in  tenement- 
houses  ;  the  only  other  prohibition 
is  (§  2)  against  the  nse  *'for 
dwelling  purposes"  of  ^any  part 
of  any  floor  of  any  tenement-house  '* 
where  such  manufacture  or  pre- 
paration  is  carried  on.  Id. 

Jfeehanic'a  Ken  law  for,  eon- 

atmed. 

See  Gibson  v.  Lenane.  ^183 

Cornell  v.  Barney.  394 

NEXT  OF  KIN. 

While  a  person  may  not,  as  next  of 
kin  simply,  sue  to  recover  personal 
property  of  a  deceased  person,  a 
recovery  by  next  of  kin  may  be 
permitted  without  the  intervention 
of  an  administrator,  under  special 
circumstances,  as  where  his  right 
to  the  property  is  clear  and  has 
been  admitted  by  defendant.  Segel- 
ken  V.  Meyer,  473 


NOTICE. 

WTien   party  not    chargeable 

with  notice  of  a  private  statute. 
See  Groat  v.  Moak.  115 


NUISANCE. 

When  a  dam  aeroee  a  stream 

which  is  a  public  highway  may  not  be 
considered  a  nuisance. 

See  Groatv.  Moak.  115 


OFFICE  AND  OFFICER. 

1.  One  who  assumes  the  duties,  and 
is  invested  with  the  powers  of  a 
public  officer,  is  liable  to  an  in- 
dividual who  sustains  special  dam- 
age because  of  aneglect  properly 
to  perform  those  duties.  Bennett 
V.  WhUney,  803 

2.  While  in  some  cases,  in  order  to 
charge  an  officer,  upon  whom  is 
imposed  the  duty  of  keeping  a 
street  in  repair,  with  damages  re- 
sulting from  a  defect  in  the  street. 
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it  is  neoeesary  to  show  that  be  had 
adeqaate  means  in  liia  hands  to 
make  the  repairs ;  such  proof  is  not 
necessar/iu  a  case  of  misfecuancs, 
i.  e.t  when  the  officer  has  acted, 
but  negligently,  to  the  special  in- 
jury of  plaintiff.  Id. 

3.  Under  the  limitation  in  the  pro- 
vision of  the  charter  of  the  city  of 
New  York  (§  28,  chap.  835,  Laws 
of  1873),  authorizing  the  heads  of 
departments  to  remove  subordi- 
nates in  their  departments,  which 
prohibits  the  removal  of  a  regular 
clerk  or  head  of  a  bureau  "  until  he 
has  been  informed  of  the  cause  of 
the  proposed  removal  and  has  been 
allowed  an  opportunity  for  ex- 
planation," the  power  of  removal 
may  not  be  exercised  unless  some 
cause  exists,  such  as  neglect  of 
duty,  incapacity,  or  unfitness  for 
the  position.  People^  ex  rel,  Keech, 
v.  T/iompwji.  451 

4.  Where,  however,  a  statement  of 
charges  with  a  specification  of  facts 
furnishing  a  sufficient  cause  of  re- 
moval, and  sufficiently  distinct  to 
apprise  the  subordinate  of  the 
grounds  upon  which  the  charges 
are  based,  with  notice  of  a  time 
and  place  when  an  opportunity  for 
an  explanation  will  be  given,  is 
served  upon  him  ;  and  where,  at 
the  time  and  place  specified,  an 
opportunity  for  explanation  is 
given,  the  requirements  of  the 
statute  are  met,  it  is  not  requisite 
that  the  charges  and  specifications 
should  be  drawn  with  the  formal 
exactness  of  pleadings  in  a  ooart  of 
justice;  nor  is  the  subordinate 
entitled  to  a  regular  triaL  The 
head  of  the  department,  if  the  ex- 

Slanations  are  not  satisfactory  to 
im,  may,  in  his  discretion,  re- 
move, without  calling  witnesses  to 
substantiate  the  charges,  or  allow- 
\ng  testimony  on  the  part  of  the 
suDordinate ;  he  may  exercise  the 
power  upon  facts  within  his  own 
knowledge  or  based  upon  informa- 
tion received  from  others.  Id. 

5.  The  distinction  between  said  pro- 
vision and  that  giving  to  the  mayor 
the  power  to  remove  heads  of  de- 
partments (§  25)  pointed  out.     Id. 


6.  The  provision  of  the  State  Con- 
Btitntion  (Art.  10,  §  8),  declaring 
that  where  the  duration  of  an 
office  is  not  provided  by  the  Ck>n- 
stitution  or  declared  by  law  '*  such 
office  shall  be  held  during  the 
pleasure  of  the  authoritv  making 
the  appointment,"  applies  only 
when  the  power  is  continuous. 
Bergen  v.  Powell.  691 

7.  Where  appointments  had  been 
made  under  the  act  of  1878  (Chap. 
805,  Laws  of  1878),  making  pro- 
vision  for  a  police  commission  in 
the  town  of  New  Lots,  which  pro- 
vides for  the  appointment  of  three 
commissioners  within  thirty  days 
after  the  passage  of  the  act  by 
certain  town  officers  specified, 
among  others  "  the  justices  of  the 
peace  ♦  ♦  ♦  now  in  office  hav- 
ing the  shortest  term  to  serve," 
and  that  in  case  of  a  vacancy  in 
said  office  the  successor  shall  be 
appointed  by  the  supervisor  of  the 
town,  /icld,  that  the  power  of 
original  appointment  was  conferred 
only  upon  those  who  at  the  time 
specified  held  the  offices  named,  not 
upon  those  who  mieht  thereafter 
be  incumbents ;  also  that  the 
power  embraced  but  a  single  act 
and  was  exhausted  with  its  per- 
formance ;  and  that  those  holding 
the  offices  named  had  no  authority 
to  remove  the  persons  so  ap- 
pointed. Id. 

ORDERS. 

— TTAew  order  and  acceptance 
amounts  to  equitable  asrignment  of 
claim  under  a  building  contract  and 
a$  payment  upon  the  contract, 

8ee  Gibson  v.  Lenane.  188 


PARTIES. 

.  Where,  after  having  received  a 
conveyance  to  himself  of  real  es- 
tate part  of  the  trust  property, 
the  trustee  executed  a  mortgage 
thereon  to  one  having  full  notice 
of  the  rights  of  the  cottui  que  trust 
held,  that  the  mortgagee  might  be 
joined  with  the  trustee  as  party 
defendant  in  an  action  by  the  cestui 
que  trust  to  compel  a  reconvey- 
•  ance  for  the  purpose  of  affording 
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complete  relief,  and  freeing  the 
litle  from  embarrassment  by  set- 
ting  aside  the  mortgage.  Dodge  v. 
SteveiM.  209 

2.  An  order  allowing  the  receiver  of 
a  tirm  to  come  in  and  defend  an 
action  against  tlie  members  of  tbe 
firm  was  granted  upon  his  peti- 
tion, in  which  he  averred  collusion 
between  plaintiffs  and  one  or  more 
of  the  defendants,  but  only  on  in- 
formation and  belief,  without  stat- 
ing any  facts,  or  sources  of  infor- 
mation upon  which  the  belief  was 
based.  Tliis  averment  was  posi- 
tively denied  by  plaintiffs.  Held, 
that  the  petition  was  insufficient 
to  support  the  order  and  the  same 
was  improperly  granted.  Honegger 
v.  WetUtein,  252 

3.  Also  held,  that  the  receiver  had  no 
such  interest  in  the  action  as 
authorized  him  to  intervene.      Id. 

4.  An  action  to  recover  money  or 
personal  property  belonging  to  an 
infant  may  be  brought  in  the 
name  of  the  infant  by  his  guardian 
ad  litem,  although  he  has  a  general 
guardian.  While  the  statute  gives 
to  tbe  latter  the  custody  and  man- 
agement of  the  infant's  personal 
estate  (2  R.  S.  150,  ^  3),  the  bene- 
ficial interest  is  in  the  infant  and 
he  may  maintain  the  action.  (Code 
of  Civil  Procedure,  §  408)  Segcl- 
ken  V.  Meyer,  473 

5.  While  a  person  may  not,  as  next 
of  kin  simply,  sue  to  recover  per- 
sonal property  of  a  deceased  per- 
son, a  recovery  by  next  of  kin  may 
be  permitted  without  the  interven- 
tion of  an  administrator,  under 
special  circumstances,  as  where 
his  right  to  the  property  is  clear 
and  has  been  admitted  by  defend- 
ant. Id. 

6.  The  act  of  1869  (Chap.  678,  Laws 
of  1869),  declaring  that  on  a 
criminal  trial  the  accused  "  shall, 
at  his  own  request,  but  not  other- 
wise, be  deemed  a  competent  wit- 
ness,*' is  not  violative  of  the  pro- 
vision  of  the    State   Constitution 

(Art.  1,  §  6),  declaring  that  no 
person  shall  "  be  compelled  in  any 
criminal    case    to    be    a    witness 


against  himself."  The  Bupposed 
moral  coercion  by  reason  of  tbe 
adverse  inference  which  might  be 
drawn  from  the  omission  of  the 
accused  to  testify  is  not  conipal- 
sion  within*  the  meaning  of  the 
Constitution.    People  v.  Courtney. 

490 

7.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  ($5  756  et  *eq.), 
where,  after  issue  has  been  joined 
in  an  equity  action,  the  plaintiff 
transfers  his  interest,  the  trans- 
feree may  move  to  be  substituted 
as  plaintiff;  and  where,  upon  such 
motion,  made  with  due  notice  lo 
the  defendant,  an  order  of  substi- 
tution is  granted  without  directiDg 
supplemental  pleadings,  or  an 
amendment  of  the  complaint,  aside 
from  such  substitution,  the  ques* 
tion  as  to  title  in  the  substituted 
plaintiff  is  determined  by  the  order, 
and  may  not  be  raised  upon  the 
trial ;  and  this,  although  defend- 
ant made  default  upon  the  motion. 
Smith  V.  ZcUinski.  519 


PAYMENT. 

1.  Where  a  complaint  contains  an 
allegation  of  non-payment  as  a 
necessary  and  material  fact  to  con- 
stitute the  cause  of  action,  proof  of 
payment  is  admissible  under  a 
general  denial  in  the  answer. 
Knapp  V.  Roche.  329 

2.  In  an  action  brought  by  a  receiver 
of  an  insolvent  savings  bank 
against  an  officer  thereof  to  re- 
cover damages  for  losses  alleged  to 
have  been  occasioned  by  illegal 
loans  made  by  him,  it  appeared 
that  two  other  officers  co-operated 
in  making  the  loans ;  the  com- 
plaint averred  and  it  also  appeared 
by  plaintiff's  evidence  that  por- 
tions of  such  loans  remained  un- 
paid. Defendant  then  offered  to 
prove  payment  by  one  of  the  other 
officers  of  a  specified  sum  on 
account  of  such  claim  ;  this  was 
objected  to  and  excluded.  Heldy 
error ;  that  to  maintain  the  action 
it  was  not  sufficient  to  allege  and 
show  illegal  loans  merely,  but  also 
damages  resulting  therefrom,  as 
that  the  loans  had  not  been  paid ; 
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and  therefore  it  was  competent  in 
red  action  of  damages  to  sliow  that 
a  portion  of  the  moneys  illegally 
taken  from  the  bank  had  been  re- 
funded by  one  jointly  liable  with 
defendant  therefor ;  also  that  the 
evidence  was  proper  under  a  gen- 
eral denial  in  the  answer.  Id, 

8.  Defendant  S.  purchased  for  $15,000 
certain  premises,  upon  which  she 
held  mortgages  amounting  to$ll,- 
400.  She  agreed  to  give  her  bond 
with  a  mortgage  on  the  premises 
to  secure  the  purchase-price,  from 
which  was  to  be  deducted  the 
amount  of  her  mortgages;  these 
were  satisfied  and  surrendered  on 
receipt  of  the  deed,  but  a  mortgage 
was  presented  to  her  for  execution, 
prepared  by  the  grantee's  attorney, 
for  the  full  amount  of  the  pur- 
chaae-price,  which  she  executed 
and  delivered  in  ignorance  of  the 
fact  that  the  deduction  agreed 
upon  had  not  been  made.  There 
wan  no  special  agreement  that  her 
mortgage  should  be  given  simply 
for  the  balance,  but  she  supposed 
that  the  amount  due  her  had  been 
or  would  be  deducted.  This  mort- 
gage was  assigned  on  the  day  of 
its  execution  by  the  mortgagee  to 
H.,  his  attorney,  and  by  the  latter 
with  a  guaranty  of  payment  to 
plaintiff,  witiiout  any  indorsement 
of  payment  thereon.  In  an  action 
to  foreclose  the  said  mortgage, 
held,  that  the  satisfaction  and  de- 
livery by  S.  of  the  bonds  and 
mortgages  held  by  her  operated  as 
a  payment  upon  the  mortgage  in 
suit ;  that  the  omission  to  indorse 
such  payment  did  not  affect  her 
right  to  claim  it ;  and  that  she  was 
entitled  to  the  benefit  of  the  pay- 
ment, even  as  against  a  b&na  fide 
purchaser.    Bennett  v.  Dates,   354 

4.  S.  sold  and  conveyed  the  premises 
to  defendant  B.,  subject  to  the 
payment  of  the  mortgage,  "if  (as 
was  stated  in  the  deed)  there  shall 
be  found  any  thing  owing  and 
unpaid  upon  the  same  "  The 
evidence  sliowed  that  the  whole 
amount  of  the  mortgage  was  de- 
ducted from  the  purchase-price. 
Ut'Ul,  that  this  fact  alone  did  not 
charge  the  land  with  the  payment 
of  the  full   amount ;  and  as   the 


deed  disclosed  a  clear  intention  on 
the  part  of  the  grantor  to  convey 
her  interest  in  the  land  and  sub- 
ject it  only  to  the  payment  of  the 
sum  actually  owing  on  the  mort- 
gage, this  justified  a  fi<iding  to 
that  effect,  and  such  a  finding  hav- 
ing  been  made,  that  the  grantee 
was  entitled  to  the  benefit  of  the 
payment.  Id, 

5.  B.,  with  knowledge  of  the  facts, 
paid  to  plaintiff  $1,050  specifically 
as  one  year's  interest  on  the  mort-. 
gage.  Held,  that  while  B.  was  not 
estopped  by  such  payment  from 
questioning  the  validity  of  the 
mortgage  debt,  yet,  as  it  was  a 
voluntary  payment  upon  a  dis- 
puted claim,  she  was  not  entitled 
to  have  the  excess  of  the  sum  paid 
over  the  interest  actually  due  ap- 
plied generally  as  a  payment  upon 
the  mortgage.  Id, 

0.  Where  an  action  was  brought 
against  the  maker,  upon  a  promis- 
sory note,  more  than  twentv  years 
after  the  same  fell  due,  Jidd^  that 
aliliough  the  statute  of  limitation 
was  not  a  bar  because  of  non- 
residence  of  defendant,  yet  that 
the  lapse  of  time  raised  a  pre- 
sumption of  payment.  Bean  v. 
Tonnele,  381. 

WJien  order   and   acceptance 

amounts  to  equitable  assignment  of 
claim  under  a  building  contract  and 
as  payment  upon  t7ie  contract, 

Bee  Gibson  v.  Lenane,      ^         183 

See  Application  op  Payments. 


PENSION. 

Where  under  the  provision  of  the 
act  of  1871  in  reference  to  **the 
police  life  insurance  fund  "  (Chap. 
126,  Laws  of  1871)  the  commission. 
ers  of  police  of  the  city  of  New 
York  have,  as  the  board  of  trus- 
tees of  that  fund,  granted  a  pen- 
sion  to  a  retired  officer  of  the  po- 
lice force,  tlie  beneficiary  does  not 
tliereby  acquire  a  vested  right  to 
the  pension,  but  the  board  has  by 
the  act  (^  5)  authority  in  its  dis- 
cretion to  discontinue  the  same. 
People^  ex  rel.v.  Matsell.  179 
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PERJURY. 

1.  Perjurj  may  be  assigned  npon 
false  testimoDj  going  to  the  credit 
of  a  witness  who  has  given  ma- 
terial evidence  on  a  trial.  People 
V.  Courtney,  490 

2.  It  seems  that  false  swearing  is 
perjury  whenever  the  testimony  is 
relevant  to  the  case,  althongh  it 
may  not  directly  bear  upon  the 
issue.  Id. 


PERSONAL  PROPERTY. 

The  real  owner  of  personal  property 
is  only  estopped  from  asserting  his 
title  to  it  when  and  so  far  as  he 
has  allowed  another  to  have  the 
appearance  of  ownership.  HerUz 
V.  MOUr.  64 


PLEADING. 

1.  Where  two  causes  of  action  upon 
contract  are  joined  in  the  same 
action  a  demurrer  to  the  complaint 
upon  the  ground  that  all  of  the  de- 
fendants  are  not  affected  by  both 
causes  lies  at  the  instance  of  a  de- 
fendant who  is  so  affected.  The 
objection  is  not  to  the  misjoinder 
of  parties,  but  of  causes  of  action, 
and  so  the  rule  that  a  defendant 
against  whom  a  good  cause  of 
action  is  pleaded  may  not  demur 
because  too  many  are  joined  does 
not  apply.    Nichols  v.  J)rew,      23 

2.  It  is  not  a  ground  for  a  motion 
to  dismiss  the  complaint  in  an  ac- 
tion for  libel  that  the  innuendoes 
therein  are  ambiguous  or  uncer- 
tain ;  any  question  as  to  their 
meaning  may  be  submitted,  upon 
proper  requests,  to  the  considera- 
tion of  the  jury.  Bergmann  v. 
Jones.  51 

8.  Tlie  complaint  in  an  action  to 
foreclose  a  mortgage  alleged  that 
the  mortgage,  with  accompanying 
bond,  was  executed  and  delivered 
to  the  mortgagees  named,  to  secure 
the  payment  of  $4,000  and  that  it 
was  duly  assigned  and  transferred 
to  plaintiff ;  tue  answer  admitted 
the  execution  of  the  securities  as 


alleged,  and  the  due  assignment 
thereof  to  the  plaintiff,  but  averred 
that  they  were  made  in  pursuance 
of  an  usurious  agreement  with  the 
plaintiff.  The  trial  court  found 
the  usurious  agreement  substan- 
tially  aa  alleged,  and  that  the  bond 
and  mortgage  was  never  delivered 
to,  or  in  the  possession  of,  the 
mortgagees.  Hdd,  that  in  the 
absence  of  any  waiver  of  the  ad- 
mission in  the  pleadings,  this  last 
finding  was  error.  (Code  of  Civil 
Procedure,  §  522.)  Dunham  v. 
Cudlipp.  129 

4.  The  court  has  no  power,  on  motion 
of  a  party  defendant,  to  strike  out 
all  the  allegations  of  the  complaint 
referring  to  himself,  simply  be- 
cause they  are  irrelevant  to  an  al- 
leged cause  of  action  against  some 
other  defendant:  neither  the  ques- 
tion as  to  whether  the  moving 
party  was  properly  made  a  defend- 
ant, nor  the  question  as  to  whether 
the  facts  alleged  make  out  a  good 
cause  of  action  as  to  him,  can  be 
raised  on  such  a  motion.  Uagerty 
V.  Andrews,  Ifl'S 

5.  The  power  to  strike  out,  on  motion, 
averments  in  a  pleading  because 
of  irrelevancy,  applies  simply  to 
such  matter  as  is  irrelevant  to  the 
cause  of  action  or  defense  at- 
tempted to  be  stated  in  the  plead- 
ings against  the  moving  party.  Id. 

0.  In  an  action  to  recover  damages 
for  alleged  negligence  in  leaving 
unguarded  and  unlighted  an  open- 
ing temporarily  made  in  a  city 
street,  tiie  defendants,  who,  the 
complaint  alleged,  were  officers  of 
the  city,  i.  «.,  the  mayor,  com- 
mon council  and  street  commis- 
sioner, and  by  its  charter  charged 
with  the  duty  of  keeping  its  streets 
in  repair,  were  sued  in  their  indi- 
vidual names,  with  the  title  of 
their  respective  offices  added,  the 
word  **as*'  did  not  precede  their 
official  designations.  The  com- 
plaint also  averred  that  the  mayor 
and  common  council  directed  the 
excavation  to  be  made,  and  '  *  the 
said  street  commissioner  "  left  it 
unguarded;  it  closed  with  a  de- 
mand of  judgment  "  against  the 
defeadants."    iETeM.  that  the  action 
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was  against  the  defendants  as  in- 
dividuals, not  as  otflcera  of  the  city; 
that  the  addition  of  their  official 
titles  was  simply  descriptio  per- 
sona.   Bennett  v.  Whitn^,      302 

7.  While  the  omission  of  the  word 
"as  "is  not  conclusive  when  the 
body  of  the  complaint  plainly  dis- 
closes an  official  or  representative 
capacity  as  the  ground  of  the  ac- 
tion, where  its  scope  and  aver- 
ments harmonize  with  the  omis- 
sion,  the  action  will  be  considered 
afl  against  the  defendants  indi- 
vidually. Id. 

8.  Where  a  complaint  alleged  that 
plaintiff  intrusted  to  defendant  a 
sum  of  money  upon  his  promising 
to  invest  the  same  for  the  former, 
but  that  he  converted  it  to  his  use 
and  refused  to  pay  the  same,  Jield^ 
that  plaintiff,  in  the  absence  of  any 
amendment  of  the  complaint,  was 
not  entitled  to  recover  upon  proof 
that  defendant  did  in  good  faith 
invest  the  money,  but  negligently 
took  insufficient  security ;  that  it 
was  necessary  to  show  either  that 
defendant  made  no  investment,  or 
if  he  did  in  form,  that  it  was  not 
bona  fide.    King  y,  MacKeUar.  H17 

9.  Where  a  complaint  contains  an 
allegation  of  non-pa vment  as  a 
necessarv  and  material  fact  to  con- 
stitute the  cause  of  action,  proof 
of  payment  is  admissible  under  a 
general  denial  in  the  answer. 
Knapp  V.  lioche.  329 

10.  The  complaint  in  an  action 
against  sureties  upon  the  bond  of 
H.,  as  general  agent  of  an  insurance 
company,  set  forth  the  contract  of 
employment,  the  giving  of  the 
bond  by  H.  conditioned  for  the 
faithful  performance  of  his  duties, 
and  for  an  accounting  and  payment 
over  by  him  each  montli  of  all 
moneys  in  his  hands,  and  a  failure 
to  account  and  pay  over;  also  the 
bringing  of  an  action  against  H., 
after  notice  to  the  sureties  of  de- 
fault and  the  intention  to  sue,  and 
a  recovery  of  judgment  in  said 
action,  the  issuing  of  execution 
and  return  thereof  unsatisfied.  The 
answer  averred  that  defendants 
••  have  no  knowledge  or  informa- 


tion sufficient  to  form  a  belief  as 
to  whether  '*  the  agent  was  at  the 
time  of  the  commencement  of  the 
action  indebted  to  plaintiff  "  in  the 
sum  mentioned  in  the  complaint, 
or  in  any  other  sum,  and  therefore 
deny  the  same."  Held,  that  the 
denial  was  merely  of  a  legal  con- 
clusion and  put  in  issue  none  of  the 
facts  alleged  in  the  complaint. 
Emery  v.  SaUz.  406 

11.  An  agent  or  person  acting  in  a 
fiduciary  capacity  is  not  subject  to 
an  action  for  tort  fpr  mere  acts  of 
omission,  as  for  not  paying  over 
money  due,  but  only  for  acts  of 
misfeasanc/e,  and  in  an  action 
against  him  for  not  accounting  or 
not  paying  over  a  balance  found 
due  on  an  accounting,  the  plaintiff 
does  not,  by  adding  to  the  allega^ 
tion  of  refusal  to  pay  an  assertion 
that  defendant  has  converted  the 
money  to  his  own  use,  convert  the 
action  into  one  for  tort ;  the  addi- 
tion is  mere  surolusage.  JSegd- 
ken  V.  Meyer,  ,  473 

12.  The  complaint  herein  alleged  the 
employment  of  defendant  as  attor- 
ney, etc.,  and  that  while  so  em- 
ployed he  received  the  money  in 
question  "in  a  fiduciary  capacity," 
that  the  same  had  been  demanded, 
but  that  he  neglected  and  refused 
to  pay  the  same  and  had  converted 
it  to  his  own  use.  Ileld,  that  the 
cause  of  action  was  one  ex  contractu 
not  ex  delicto.  Id, 

13.  In  the  cases  where  under  the 
Code  of  Civil  Procedure  (§  560)  the 
right  to  arrest  depends  upon  facts 
extrinsic  the  cause  of  action,  and 
where  no  execution  against  the 
person  can  issue  unless  an  order  of 
arrest  has  been  obtained  and  exe- 
cuted before  judgment,  these  ex- 
trinsic matters  need  not  be  alleged 
in  tke  complaint,  and  if  alleged, 
are  immaterial  to  the  cause  of 
action  and  need  not  be  proved  upoit 
the  trial.  Id. 

14  The  complaint,  in  an  action  under 
the  Code  of  Civil  Procedure  (§  1861) 
to  establish  a  will,  alleged  in  sub- 
stance, that  the  testator,  an  inhab- 
itant of,  and  domiciled  in  the 
county  of  R.,  in   this  State,  and 
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poflseBsed  of  personal  propertj 
therein,  but  temporarilj  rekidin^ 
in  Spain,  dalj  signed,  pablished, 
declared  and  executed  the  instru- 
ment in  question  before  a  notary, 
that  it  remains  on  file  in  the  office 
of  the  notary,  from  which,  by 
reason  of  the  laws  of  Spain,  it 
cannot  be  taken,  and  that  plaintiff 
is  a  legatee  under  the  will.  Held, 
that  a  case  was  made  out  author- 
izing the  action.  Younger  v. 
Duffle,  635 

Where  objection  to  contract  of 

sale  VuU  it  ia  void  under  statute  of 
frauds  w  not  taken  in  pleadings,  or 
on  trial,  it  cannot  be  raised  by  requests 
to  find. 

6ee  Porter  v.  Wormser.  431 


POLICE. 

1.  Where  under  the  provision  of  the 
act  of  1871  in  reference  to  **  the 
police  life  insurance  fund '' (Chap. 
126,  Laws  of  1871)  the  commis- 
sioners df  police  of  the  city  of  New 
York  have,  as  the  board  of  trustees 
of  that  fund,  granted  a  pension  to 
a  retired  officer  of  the  police 
force,  the  beneficiary  does  not 
thereby  acquire  a  vested  right  to 
the  pension,  but  the  board  has 
by  the  act  (§  5)  authority  in  its  dis- 
cretion to  discontinue  the  same. 
People,  ex  rel.  v.  MatseU,  179 

2.  Wliere  appointments  had  been 
made  under  the  act  of  1878  (Chap. 
305,  Laws  of  1878),  making  provis- 
ion for  a  police  commission  in  the 
town  of  New  Lots,  which  provides 
for  the  appointment  of  three  com- 
missioners within  thirty  days  after 
the  passage  of  the  act  by  certain 
town  officers  specified,  among 
others  "  the  justices  of  the  peace 

*  *  *  now  in  office  having 
the  shortest  term  to  serve,"  and 
that  in  case  of  a  vacancy  in  said  of- 
fice  the  successor  shall  be  appointed 
by  the  supervisor  of  the  town.A^, 
that  the  power  of  original  appoint- 
ment was  conferred  only  upon 
those  who  at  the  time  specified 
held  the  offices  named,  not  upon 
those  who  might  thereafter  be  in- 
cumbents ;  also  that  the  power  em- 
braced but  a  single  act  and  was 


exhausted  with  its  performance;' 
and  that  those  holding  the  offices 
named  had  no  authority  to  remove 
the  persons  so  appointed.  Bergen 
V.  PoweU,  591 


POSSESSION. 
See  Adverse  Possession. 


PRACTICE, 

1.  It  seems,  that  the  party  aggrieved, 
by  an  order  of  General  Term 
affirming  an  interlocutory  judg- 
ment, must  wait  until  final  judg- 
ment is  entered,  when  he  may 
either  appeal  directly  to  this  court 
(Code  of  Civil  Procedure,  i^  1336), 
in  which  case  the  appeal  will  bring 
up  for  review  only  the  determina- 
tion  of  the  General  Term,  affirming 
the  interlocutory  judgment,  or  he 
may  appeal  to  the  General  Term 
(§  1850),  which  appeal  will  bring 
up  for  review  only  the  proceedings 
after  the  interlocutory  judgment, 
and  in  case  of  affirmance  he  may 
appeal  to  this  court,  which  appeal 
will  present  for  review  all  the 
questions  of  law  involved  in  the 
whole  case.    Bay  nor  v.  Baynor, 

248 

2.  It  scans  also,  that  where  the 
General  Term,  on  appeal  from 
either  the  interlocutory  or  the  final 
judgment,  grants  a  new  trial,  an 
appeal  may  be  taken  to  this  court 
(§§  190,  191).  Id. 

3.  It  seems,  that  a  party  aggrieved 
by  an  interlocutory  judgment  may 
also,  after  entry  of  the  judgment, 
move  for  a  new  trial  (§  1(X)1)  on 
one  or  more  exceptions  contained 
in  a  case  settled  as  prescribed 
(§  997),  and  from  the  order  grant- 
ing or  refusing  the  motion  an  ap. 
peal  may  be  taken  to  this  court 
(§  190).  Id, 

4.  An  appellant  is  simply  bound  to 
present  his  case  to  the  General 
Term  upon  the  case  as  settled,  and 
to  this  court  upon  the  same  record ; 
he  is  not  bound  to  print  matter 
proposed  by  the  respondent  as  an 
amendment  to  the   case,  but  dis- 
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allowed  by  the  trial  judge.     KU- 
mer  v.  N.  T.  V.  &  H.  R,  R.  R,  Co. 

495 

5.  PlaiDtiif,  the  appellant  herein,  in 
his  proposed  catte  set  fortli  portions 
of  certain  tariffs  and  schedules, 
prepared  and  issued  bj  defendant, 
which  were  exhibits  on  the  trial ; 
the  portions  omitted  were  not 
referred  to  on  the  trial,  and  in  the 
opinion  of  the  trial  judge  were  not 
material .  Defendant  proposed  as 
an  amendment  that  the  whole  of 
the  exhibits  should  b^  inserted. 
Said  judge  in  settling  the  case  dis- 
allowed the  amendment,  but  re- 
quired plaintiff^  to  paste  the  ex- 
hibits in  the  appeal-book,  if  copies 
were  furnished  by  defendant,  or  in 
lieu  thereof  that  the  original  ex- 
hibits might  be  referred  to  on  the 
argument.  Defendant  furnished 
the  copies.  On  motion  by  defend- 
ant  that  plaintiff  be  required  to 
print  the  exhibits  as  part  of  the 
return  to  thi<i  court  plaintiff  offered 
to  attach  copies  to  the  appeal-book, 
if  furnished  by  defendant.  Held, 
that  he  should  not^  be  required  to 
do  more  ;  that  the  order  of  the 
trial  judge  held  good  until  the 
final  determination  of  the  action . 

Id, 

6.  It  Beems,  that  such  a  practice  is 
not  to  be  encouraged,  but  as  the 
permission  to  bring  in  the  exhib> 
its  was  in  favor  of  respondent  he 
could  not  complain.  Id. 

7.  Qnder  the  provisions  of  the  Code 
of  Civil  Procedure  (§  l^etseq,), 
where,  after  issue  has  been  joined 
in  an  equity  action,  the  plaintiff 
transfers  his  interest,  the  trans- 
feree may  move  to  be  sub- 
stituted as  plaintiff;  and  where, 
upon  such  motion,  made  with 
due  notice  to  the  defendant, 
an  order  of  substitution  is  granted 
without  directing  supplemental 
pleadings,  or  an  amendment  of  the 
complaint,  aside  from  such  substi- 
tution, the  question  as  to  title  in 
the  substituted  plaintiff  is  deter- 
mined by  the  order,  and  may  not 
be  raised  upon  the  trial ;  and  this, 
although  defendant  made  default 
upon  the  motion.  Smith  v.  Za- 
Knski.  510 
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8.  It  Jieems  that  upon  the  hearing  of 
such  a  motion  the  applicant  must 
establish  his  ownership ;  if  it  is 
disputed  by  defendant,  the  court 
may  decide  it,  or  if  there  be  doubt, 
may  deny  the  motion,  and  order 
the  action  to  proceed  without  re- 
gard to  the  transfer.  The  court 
may  also,  in  its  discretion,  order 
an  amendment  of  the  pleadings,  or 
such  supplemental  pleadings  as 
will  present  the  question  on  trial. 

Id. 

9.  It  seems  that  if  the  action  be  one 
at  law,  and  defendant  contests  the 
change  of  ownership,  and  demands 
that  the  issue  be  tried  by  jury,  the 
court  should  order  such  supple- 
mental pleadings.  Id. 

10.  As  to  whether,  where  the  court 
decides  the  question  in  favor  of 
substitution,  and  without  permit- 
ting  allegations  to  be  framed  which 
will  let  in  the  new  issue  at  the 
trial,  its  order  is  reviewable  here, 
qucere.  Id. 

11.  A  motion  for  arrest  of  judgment 
in  a  criminal  action  could  not,  be- 
fore  the  adoption  of  the  Code  of 
Criminal  Procedure,  and  cannot 
now,  be  made,  save  for  some  defect 
that  appears  upon  the  record ;  it 
may  not  be  based  upon  proof  by 
affidavit  of  facts  outside,  and  con- 
stituting  no  part  of  the  record. 
(Code  of  Criminal  Procedure,  §  467.) 
People  v.  Kelly.  526 

12.  Proof  by  affidavit  that  the  jury 
on  trial  of  such  an  action,  after  re- 
tiring  to  their  room,  sent  a  written 
communication  to  the  presiding 
judge,  and  tliat  he  answered  the 
same  in  writing,  iu  the  absence  of 
proof  as  to  the  nature  of  the  com- 
munication, is  not  sufficient  to  sus- 
tain a  motion  for  a  new  trial.    Id. 

13.  R  seems  that  for  the  purpose  of 
presenting  the  question  the  true 
practice  in  such  case  is  to  make  a 
statement  of  the  facts  presented 
by  the  affidavit,  as  part  of  a  pro- 
posed case  and  exceptions,  thus 
giving  to  the  court  an  opportunity 
of  making  and  incorporating  in  the 
record  an  explanation   disclosing 
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the  character  of  the  commanica- 

tiODB.  Id. 

14.  As  the  act  of  1879  (Chap.  542, 
Laws  of  1879),  araeuding  the  pro- 
visions of  the  Code  of  Civil  Pro- 
cedure (§  549)  in  reference  to  arrest, 
by  authorizing  an  arrest  in  an 
action  on  contract  where  fraud  is 
alleged  in  the  complaint,  and  de- 
claring that  where  such  an  allega- 
tion  is  made,  plaintiff  cannot  re- 
cover  without  proving  fraud,  by 
its  terms  (§  2),  does  not  apply  to 
actions  theretofore  commenced,  it 
is  not  essential  in  such  an  action 
where  the  defendant  has  been 
arrested  on  affidavits  charging 
fraud,  to  amend  the  complaint  by 
inserting  therein  allegations  of 
fraud,  nor  is  it  necessary  to  prove 
the  fraud  on  the  trial.  Humphrey 
V.  Haye8.  694  i 


PRESCRIPTION. 

In  1832,  J.  &  H. ,  who  owned  adjoin- 
ing farms,  agreed  orally  to  lay 
down  Jogs  or  pipes  upon  the  lands 
of  J.  to  carry  water  from  a  spring 
thereon  to  his  buildings,  for  his 
use,  and  from  thence  to  the  build- 
ings of  H..  for  his  use,  each  to  bear 
one-half  of  the  expense  and  per- 
form half  of  the  labor,  and  in 
consideration  of  such  expenditure 
J.  agreed  that  U.  should  have  the 
right  to  take  the  surplus  water 
from  the  spring  through  the  pipes. 
There  was  no  specific  agreement, 
however,  as  to  the  size  of  the 
pipes,  how  long  they  were  to  be 
continued,  who  should  direct  or 
control  them,  or  the  amount  of 
water  to  be  taken,  nor  was  there 
any  arrangement  authorizing  H. 
to  enter  upon  the  lands  of  J.  for 
the  purpose  of  repairing,  etc.  The 
agreement  was  carried  out,  and  H. 
and  his  successor  in  title  enjoyed 
the  use  of  the  water  for  over  forty 
years.  In  an  action  to  restrain 
defendant,  who  succeeded  to  the 
title  of  J.,  from  obstructinq^  such 
use  of  the  water,  JieM,  that  these 
facts  failed  to  establish  a  valid 
agreement  in  perpetuity  ;  that  at 
most  the  agreement  was  a  mere 
license,  which,  although  a  con- 
sideration was  paid,  was  revocable 


at  the  pleasure  of  the  lioensor  or 
his  successors  in  interest ;  that 
plaintiff  could  not  claim  by  adverse 
possession,  as  the  use  was  by  con- 
sent, and  not  adverse.  OrankhUe 
V.  CrankhiU,  dSS 


PRESUMPTIONS. 

1.  Proceedings  supplementary  to 
execution  and  for  the  appointment 
of  a  receiver  are  not  special  statu- 
tory proceedings,  such  as  require 
affirmative  proof  of  the  facts  con- 
ferring jurisdiction  upon  the  court 
or  officer  acting  when  questioned 
collaterally,  but  simply  proceed- 
ings in  the  action,  and  such  acts 
are  entitled  to  all  the  presump- 
tions of  regularity  belonging  to 
proceedings  in  courts  of  general 
jurisdiction.     WrigM  v.  No«trand. 

31 

2.  An  order,  therefore,  in  such  a 
proceeding,  appointing  a  receiver, 
made  by  the  court  or  judge  author- 
ized to  make  it,  is  to  be  presumed 
regular  until  annulled  in  a  direct 
proceeding ;  and  if  the  order  recite 
facts  giving  jurisdiction,  it  is 
prima  fade  evidence  of  the  exist- 
ence of  those  facts.  Id. 

3.  Supplementary  proceedings  were 
instituted  in  April,  1875;  plaintiff 
was  appointed  receiver  therein  in 
February,  1878.  It  was  not  shown 
that  the  proceedings  were  ad- 
journed from  time  to  time.  Held, 
that  the  court  would  not  presume 
a  loss  of  jurisdiction  from  the 
omission  to  show  regular  adjourn- 
ments. Id. 

4.  Where  an  action  was  brought 
against  the  maker,  upon  a  promis- 
sory note  more  than  twenty  years 
after  the  same  fell  due.  held,  that 
although  the  statute  of  limitations 
was  not  a  bar  because  of  non-resi- 
dence of  defendant,  yet  that  tjie 
lapse  of  time  raised  a  presumption 
of  payment.   Bean  v.  Tonnele.  381 

5.  In  an  action  upon  a  bond  the  de- 
fense was  that  a  mortgage  was 
given  as  security  for  its  payment; 
that  defendant  conveyed  the  mort- 
gaged premises  subject  to  the  pay- 
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ment  of  the  mortgage,  aud  was 
discharged  by  an  agreement  made, 
without  his  assent  or  knowledge, 
between  the  plaintiff  and  the 
grantee,  whereby  in  consideration 
of  the  payment  by  the  latter  of 
$500  of  the  principal  and  the  in- 
terest  unpaid,  the  former  extended 
the  time  of  payment  of  the  resi- 
due. The  trial  court  found  the 
facts  as  alleged  in  the  answer,  aud 
directed  a  dismissal  of  the  com- 
plaint ;  there  was  no  finding  or 
request  to  find  as  to  the  value  of 
the  land  at  the  time  of  the  exten. 
sion,  and  on  appeal  to  this  court 
the  evidence  was  not  returned. 
Jleldf  it  was  a  fair  inference  from 
the  facts  found,  that  the  value  of 
the  land  equaled  the  amount  of 
the  mortgage  debt ;  and  that  it 
might  properly  be  assumed  in  sup- 

5ort  of  the  judgment.    Murray  v. 
(arshaU,  611 

When  in  caae  of  bonds  issued 

hy  a  foreign  corporation  which  are 
valid  on  their  face  it  is  to  he  presumed 
that  the  provision  of  law  authorizing 
their  issue  has  been  complied  unth,  and 
the  burden  is  upon  one  assailing  them, 
to  show  the  contrary. 

See  Nichols  v.  Mase.  160 


PRINCIPAL  AND  AGENT. 

1.  Wliere  an  agent  has  been  in- 
trusted with  his  principal's  money, 
to  be  expended  for  a  specific  pur- 
pose, the  former  may  be  required 
to  account  in  equity ;  and  upon 
such  an  accounting  the  burden  is 
upon  him  of  showing  that  his  trust 
duties  have  been  performed,  and 
the  manner  of  their  performance. 
Marvin  v.  Brooks.  71 

2.  Defendant  B.  purchased  certain 
securities  under  an  agreement  be- 
tween him  and  plaintiff  that  the 
purchase  should  be  made  by  B.  on 
joint  account,  each  to  furnish  half 
of  the  purchase-money.  Plaintiff 
placed  in  the  hands  of  B.  sufficient 
funds  to  pay  for  his  half.  At  the 
time  of  the  agreement  the  amount 
of  the  securities  and  the  price 
were  not  known.  In  an  action  for 
an  accounting,  luld^  that  B.  became 


the  agent  of  plaintiff  as  to  the  half 
interest  of  the  latter,  and  a  quasi 
trustee  of  the  money  placed  in  his 
hands,  and  of  the  property  pur- 
chased ;  that  the  plaintiff  had  the 
right  to  call  B.  to  account  in  equity, 
aud  the  burden  was  upon  the  latter 
of  showing  both  the  price  paid  and 
what  property  was  purchased.   Id, 

8.  Where  an  authorized  agent  exe- 
cutes a  contract  under  seal,  in 
which  he  represents  himnelf  as 
agent,  and  discloses  his  principal, 
and  by  the  terms  of  which  he  as- 
sumes to  contract  for  the  principal 
only,  in  the  absence  of  any  per- 
sonal promise  or  covenant  on  his 
part,  the  contract  cannot  be  held 
to  be  his  contract  and  he  cannot  be 
made  liable  individually  thereon, 
although  it  is  signed  only  in  his  in- 
dividual name.  WkUford  y,  Laid- 
ler.  145 

4.  A  cashier  of  a  bank  has,  as  inci- 
dent to  his  office,  implied  authority 
.to  borrow  money  for  it  and,  in  the 
absence  of  any  statutory  restraint, 
to  secure  the  loan  by  pledge  of  its 
property  or  funds  ;  and,  as  against 
third  persons,  the  assumption  of 
such  authority  by  the  cashier  will 
conclude  the  bank.  Coats  v.  Don- 
neU.  168 

5.  It  is  within  the  apparent  authority 
of  a  baggage-master  to  check  bag- 
gage through  over  connecting 
lines,  and  where  he  receives  it 
and  agrees  to  check  it  through  by 
a  particular  route  the  company  is 
bound,  although  in  fact  he  had  no 
authority  to  check  it  by  that  route; 
at  least  it  is  a  question  of  fact  for 
a  jury.  Isaacson  v.  N.  T.  0,  cfe  II. 
E.  a,  R.  Co.  278 

6.  It  seems  that  a  baggage-master,  in 
the  absence  of  special  authority, 
cannot  bind  his  company  by  a  con- 
tract to  carry  baggage  beyond  the 
terminus  of  its  road,  or  fixing  a 
special  or  unusual  mode  of  deliv- 
ery, as  at  a  place  otlier  than  the 
depot  of  the  company.  Id. 

7.  In  an  action  against  an  agent  for 
alleged  conversion  of  money  gi  ven 
him  to  invest,  evidence  was  giyeu 
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to  the  effect  that  plaintiff  author- 
ized the  iD vestment  of  the  money 
in  a  Hecond  mortgage  to  be  tak«'n 
by  defendant's  wife  on  a  convey- 
ance by  her  of  the  mortgu^ed  prem- 
ises, that  the  premises  were  con- 
veyed, the  mortfirage  taken  and 
assigned  by  the  wife  to  the  plaint- 
iff. The  premises  were  sold  on 
foreclosure  of  the  first  mortfj^ge. , 
The  case  was  submitted  to  the  jury 
solely  on  thequestion  as  to  whether 
such  assignment  was  a  bona  fide 
investment  of  plaintiffs  money. 
It  appeared  that  interest  was  rega. 
larly  paid  by  the  mortgagor  from 
1871,  when  the  mortgage  was  given, 
until  1877.  Defendant  then  offered 
evidence  of  the  value  of  the  prop- 
erty when  the  mortgage  was  given, 
which  was  objected  to  and  ex- 
cluded. Held  error ;  that  if  in  fact 
the  mortgage  was  a  substantial 
and  good  security  when  taken  and 
assigned,  this  was  material  and 
proper  upon  the  question  of  good 
faith.     King  v.  MacKellar,        817 

8.  Defendant's  counsel  sought  to 
sustain  the  ruling  on  the  ground 
that  although  the  mortgage  was 
taken  and  assigned  by  defendant's 
wife,  yet  that  he  was  the  real  party, 
and  the  investment  was  a  dealing 
by  him  as  plaintiffs  agent  with 
himself  and  so  invalid.  Held  un- 
tenable ;  as  the  case  was  not  sub- 
mitted to  the  jury  on  thai  ques- 
tion. Id. 

9.  An  agent  authorized  to  pell  the 
property  of  his  principal  may,  in 
the  absence  of  special  restrictions, 
sell  in  any  usual  and  ordinary 
way.     Porter  v.  Wormser,  431 

10.  An  agent  or  person  acting  in  a 
fiduciary  capacity  is  not  subject  to 
an  action  for  tort  for  mere  acts  of 
omission ,  as  for  not  paying  over 
money  due,  but  only  for  acts  of 
misfeasance,  and,  in  an  action 
against  him  for  not  accounting,  or 
not  paying  over  a  balance  found 
due  on  an  accounting,  the  plaint- 
iff does  not,  by  adding  to  the 
allegralion  of  refusal  to  pay  an  as- 
sertion tliRt  defendant  has  conver- 
ted the  money  to  his  own  uae,  con- 
vert the   action  into  one   for  tort ; 


the  addition  is  mere  surplusage. 
Segelken  v.  Meyer.  473 


PRINaPAL  ANDiSURETY. 

1.  A  surety,  bound  simply  for  the 
fidelity  and  honesty  of  his  prin- 
cipal in  the  performance  of  a  con- 
tract of  employment,  may  'revoke 
and  end  his  future  liability,  either 
where  the  guaranteed  contract  has 
no  definite  time  to  run,  or  where 
it  has  such  time,  but  the  principal 
has  BO  violated  it  that  the  creditor 
may  lawfully  terminate  it  on  ac- 
count of  the  breach.  Emery  v. 
Baltz,  408 

2.  Where  the  principal  commita  an 
act  of  dishonesty  and  is  unfaithful 
to  his  trust,  the  employer  may  end 
the  contract,  and  the  surety  may 
require  this  to  be  done.  Id, 

8  The  complaint  in  an  action  against 
sureties  upon  the  bond  of  H.,  as 
general  agent  of  an  insurance 
company,  set  forth  the  contract  of 
employment,  the  giving  of  the 
bond  by  H.  conditioned  for  tlie 
faithful  performance  of  his  duties^ 
and  for  an  accounting  and  payment 
over  by  him  each  month  of  all 
moneys  in  his  hands,  and  a  failurd 
to  account  and  pay  over  ;  also  the 
bringing  of  an  action  against  H., 
aft«r  notice  to  the  sureties  of  de- 
fault and  the  intention  to  sue,  and 
a  recovery  of  judgment  in  said 
action,  the'  issuing  of  execution  and 
return  thereof  unsatisfied.  The 
answer  averred  that  defendants 
**  have  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as 
to  whether  "  the  agent  was  at  the 
time  of  the  commencement  of  the 
action  indebted  to  plaintiff  **  in  the 
sum  mentioned  in  the  complaint, 
or  in  any  other  sum,  and  therefore 
deny  tlie  same."  Held^  that  the 
denial  was  merely  of  a  legal  con- 
clusion and  put  in  issue  none  of 
the  facts  alleged  in  the  complaint 

Jd. 

4.  It  appeared  that  in  the  action 
against  H.  an  order  of  arrest  was 
issued  under  which  he  was 
arrested,  and  while  in  jail  plaintiff 
proposed  to  him  that  if  he  would 
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give  an  offer  of  Judgment  for 
plaintiff's  demand, the  latter  would 
release  bim  from  jail,  t^uch  offer 
was  thereupon  given,  and  he  was 
released  ;  he  remained  in  the  State 
for  two  months  thereafter,  lleld^ 
that  such  release  did  not  operate 
to  discharge  the  sureties.  Jd. 

5.  Defendants  offered  to  prove  that 
after  a  part  of  the  alleged  in. 
debtedness  had  accrued,  and  after 
a  breach  of  liis  contract  on  the 
part  of  H.,  the  sureties  notified 
plaintiff  that  tliey  desired  to  with- 
draw their  bond  '*  and  not  be  liable 
for  any  business  "  thereafter  done; 
that  to  induce  them  to  remain, 
plaintiff  promised  that  be  would 
require  H.  to  account  monthly  and 
would  see  '*  that  he  did  not  get  be- 
hind ; "  b^t  if  he  did  "  he  would 
immediately  stop  bis  business " 
and  notify  the  sureties  of  the 
amount  of  the  default ;  that,  rely- 
ing on  this  promise,  the  sureties 
suffered  their  liability  to  remain, 
and  that  plaintiff  did  not  perform, 
but  suffered  the  liability  to  increase 
without  notification  and  without 
stopping  H.'s  business.  This  evi. 
dence  was  objected  to  as  imma. 
terial,  and  excluded.     Held  error. 

Id. 

6.  It  was  objected  here  that  the  offer 
did  not  allege  that  the  sureties 
knew  of  the  default  of  H.  when 
they  gave  such  notice.  Held  un- 
tenable; as  this  was  fairly  implied, 
and  because  if  the  objection  liad 
been  taken  on  trial,  it  might  have 
been  explicitly  asserted.  Id. 

7.  It  was  also  objected  that  the  offer 
did  not  aver  that  the  liability  of 
the  Buieties  had  been  increased  be- 
yond the  one  additional  default  of 
which  they  took  the  risk.  Held, 
that  the  offer  to  show  that  plaintiff 
failed  to  stop  H.'s  business  implied 
that  plaintiff  allowed  it  to  continue 
and  the  indebtedness  to  increase 
after  a  time  when,  by  the  agree- 
ment, it  should  have  been  stopped. 

Id. 
• 

8.  Although  where  an  obligor  and 
mortgagor  sells  and  conveys  the 
mortgaged  premises  subject  to  the 
mortgage,   but  with  no  covenant 


on  the  part  of  the  grantee  to  pay, 
no  technical  relation  of  principal 
and  surety  arises  between  them, 
yet  as  the  land  is  the  ])rimary  fund 
for  the  payment  of  the  debt,  in 
respect  thereto  and  to  the  extent 
of  its  value  the  grantee  stands  in 
the  relation  of  a  principal  debtor, 
and  the  grantor  has  an  equity 
Himilar  to  that  of  a  surety.  Murray 
V.  ManJiaU.  Oil 


9.  Where,  therefore,  m  such  case 
the  holder  of  the  bond  and  mort- 
gage by  a  valid  agreement  with 
the  grantee,  and  without  the 
assent  or  knowledge  of.  the 
grantor,  extends  the  time  of  pay- 
ment  of  the  mortgage,  to  the  ex- 
tent of  the  value  of  the  land  at 
the  time  of  the  agreement,  the 
latter  is  discharged  from  ]ial)ility 
upon  his  bond  ;  to  that  extent  the 
creditor  practically  takes  the  land 
as  his  sole  security  and  assumes 
the  risk  of  collecting  that  amount 
out  of  it.  Id, 


10.  In  an  action  upon  a  bond  the 
defense  was  that  a  mortgage  was 
given  as  security  for  its  payment  ; 
tliat  defendant  conveyed  the  mort- 
gaged premises  subject  to  the  pay- 
ment  of  the  mortgage,  and  was 
discharged  by  an  agreement  made, 
without  his  assent  or  knowledge, 
between  tlie  plaintiff  and  the 
grantee,  whereby  in  consideration 
of  the  payment  by  the  latter  of 
$500  of  'the  principal  and  the 
interest  unpaid,  the  former  ex- 
tended the  time  of  payment  of  the 
residue.  The  trial  court  found 
the  facts  as  alleged  in  the  answer, 
and  directed  a  dismissal  of  the 
complaint ;  there  was  no  finding 
or  request  to  find  as  to  the  value 
of  the  land  at  the  time  of  the  ex- 
tension, and  on  appeal  to  this  court 
.the  evidence  was  not  returned. 
Held,  it  was  a  fair  inference 
from  the  facts  found,  that  the 
value  of  the  land  equaled  the 
amount  of  the  mortgage  debt ; 
and  that  it  might  properly  be 
assumed  in  support  of  the  judg- 
ment. Id, 

See  GUARAJTIT. 
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PUBLIC  POLICY 

Nellher  the  proviaiooB  of  the  Fed- 
eral  ConstitutioD,  giving  to  Con- 
gress power  to  regulate  commerce 
among  the  States,  nor  that  which 
forbids  the  passage  of  any  law  im- 
pairing the  obligation  of  contracts, 
prevents  a  State  from  passing  laws 
prohibiting  the  making  of  contracts 
within  its  jurisdiction,  which  are 
deemed  immoral  or  against  the 
public  policy  of  the  State.  People 
V.  Noelke,  137 

When  agreement  hy  hank    to 

Kcure  its  drafts  not  invalid  as  against 
public  jtolicy. 

See  Coats  v.  DonfieU.  168 


QUESTIONS  OF  LAW  AND  FACT. 

In  an  action  against  the  individual 
members  of  a  firm  a  receiver  of 
the  firm  was  allowed  to  come  in 
and  defend;  he  called  O.,  one  of 
said  firm,  as  a  witness;  his  testi- 
mony was  not  directly  contradicted. 
The  court  refused  to  submit  the 
question  of  his  credibility  to  the 
jury.  Held  error;  that  as  he  was 
an  interested  witness  the  question 
was  for  the  jury.  Uonegger  v. 
Wetistein,  252 

When  question  as  to  contribu- 
tory negligence  is  one  of  fact 

See  Isaacson  v.  N,  T,  C.  db  U.  R, 
i?.  R,  Co,  278 

"When  question  as  to  character 

of  possession  is  one  of  fact. 

See  Whiting  v.  Edmunds,         309 


RAILROAD  CORPORATIONS. 

.  To  bring  a  case  within  the  pro- 
vision of  the  General  Railroad  Act 
(§  7,  chap.  282.  Laws  of  1^54),  re- 
quiring that  a  bell  shall  be  rung 
or  whistle  sounded  upon  the  en- 
gine of  a  train  approaching  "  the 
place  where  the  railroad  shall 
cross  any  traveled  public  road  or 
street/*  it  is  not  sufficient  that 
the  locus  in  quo  has  been  so  dedi- 
cated  to  the  public,  by  the  owners, 
as  to  constitute  it  a  public  street ; 


to  bring  it  within  the  reqairement, 
the  street  must  be  traveled  as  well 
as  public.  Byrne  v.  N,  Y,  C.  <ft 
B.  R.  R,  R.  Co,  13 


2.  Where,  therefore,  plaintiff  was 
injured  at  a  point  where  defend- 
ant's road  crossed  an  alley,  which 
was  not  traveled  or  capable  of  be- 
ing traveled  save  at  one  end,  and 
such  travel  did  not  cross  the  rail- 
road, held^  ^hat  the  omission  of 
the  statutory  signals  was.  not  negli- 
gence. Id. 

3.  The  courts  may  take  judicial 
notice  of  the  system  of  checking 
^^Ml^fin^ro  ^7  railroad  companies, 
and  of  the  general  practice,  in 
case  of  through  passengers  having 
tickets  for  an  entire  route  over 
roads  owned  and  operated  by  sepa- 
rate but  connecting  lines,  for  the 
first  company  to  check  the  bag- 
gage to  its  final  destination,  and 
to  deliver  it  at  the  end  of  its  route 
to  the  next  succeeding  carrier 
and  so  on  until  it  reaches  the 
possession  of  the  last  carrier. 
Isaacson  v.  N.  Y.  C,  dt  H,  R.  R. 
R.  Co,  278 

4.  It  is  within  the  apparent  au- 
thority of  a  baggage-master  so  to 
check  baggage,  and  where  he  re» 
ceives  it  ana  agrees  to  check  it 
through  by  a  particular  route  the 
company  is  bound,  although  in 
fact  he  had  no  authority  to  check 
it  by  that  route  ;  at  least  it  is  a 
a  question  of  fact  for  a  jury.    Id, 

5.  R  seems  that  a  baggage-master,  in 
the  absence  of  special  authority, 
cannot  bind  his  company  by  aeon- 
tract  to  carry  baggage  beyond  the 
terminus  of  its  road,  or  fixing  a 
special  or  unusual  mode  of  de- 
livery, as  at  a  place  other  than 
the  depot  of  the  company.         M, 

6.  The  usual  baggage-check  delivered 
to  a  passenger  is  not  regarded  as 
embodying  the  contract  of  carriage, 
but  only  as  a  voucher  or  token  to 
enable  him  to  identify  and  claim 
his  baggage  at  the  end  of  the 
route.  Id, 

7.  In  an  action  to  recover  for  loss  of 
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these  facta  appeared : 
Plaintiff  held  passage  tickets  for 
himself  and  family  over  defend- 
ant's road  from  New  York  to 
Niagara  Falls,  and  also  tickets 
from  the  latter  place  to  New 
Orleans  by  the  **  Mobile  route,"  in 
which  route  it  did  not  appear  that 
defendant  had  any  interest,  but  it, 
in  connection  with  defendant's 
road,  formed  a  continuoas  line  be- 
tween New  York  and  New  Orleans. 
Plaintiff  presented  these  tickets 
with  hie  baggage  to  the  baggage- 
master  at  defendant's  baggage, 
room  in  New  York  city  and  re- 

?ue8ted  him  to  check  the  baggage 
rom  New  York  to  New  Orleans 
by  the  route  indicated.  The  bag- 
gage-master examined  the  tickets, 
assented  to  the  request  and  gave 
plaintiff  checks  for  his  trunks, 
which  he  put  in  his  pocket  with- 
out  examining.  Upon  the  checks 
were  the  words  "  New  Orleans  and 
New  York,"  and  also  certain  let- 
ters and  abbreviations  which,  as 
explained  by  experts,  indicate  the 
several  roads  forming  the  '*  Great 
Jackson  route."  Defendant  de- 
livered the  baggage  to  the  agent 
of  the  Great  Jackson  route  at 
Niagara  Falls,  and  while  in  transit 
it  was  destroyed  by  an  accident. 
Held,  that  the  undertaking  of  the 
baggage-master  to  check  by  the 
Mobile  route  was  the  undertaking 
of  defendant,  and  included  an 
agreement  to  deliver  at  the  end  of 
its  road  to  the  next  succeeding 
carrier ;  that  by  the  delivery  to 
another  carrier,  in  the  absence  of 
contributory  negligence  on  the  part 
of  plaintiff,  it  remained  liable  as 
insurer  ;  also  that  the  omission  of 
plaintiff  to  examine  the  checks 
was  not  such  contributory  negli- 
gence as  prevented  a  recovery;  that 
at  least  it  was  a  question  for  the 
jury  as  to  whether  he  had  a  right 
to  repose  upon  the  representation 
of  the  baggage-master  without  ex- 
amining the  checks,  also  as  to 
whether  an  inspection  of  the 
checks  would  have  apprised  a 
person,  not  an  expert  or  familiar 
with  the  roads  making  up  the 
routes  between  New  York  and 
New  Orleans,  that  a  mistake  had 
been  made.  Id. 


8.  Upon  motion  to  dismiss  an  appeal 
by  a  railroad  company  to  the  Gen- 
eral Term  from  an  oider  of  Special 
Term  confirming  the  report  of 
commissioners  appointed  to  con- 
demn certain  lauds  under  water  in 
the  Hudson  river  it  appeared  that 
under  former  proceedings  the  com- 

Cany  bad  obtained  possession  and 
egun  the  construction  of  an  em- 
bankment ;  these  proceedings  were 
subsequently  annulled  and  the 
present  proceedings  instituted.  On 
application  of  the  company  an  order 
was  granted  allowing  it  to  con- 
tinue in  possession  until  the  final 
conclusion  of  the  new  proceedings, 
but  requiring  it  to  keep  open  a 
gap  in  the  embankment  for  the 
benefit  of  the  land-owners.  The 
order  confirming  the  commis- 
sioners' report  provided  that,  on 
payment  of  the  sums  awarded,  the 
company  have  full  possession,  and 
annulled  all  orders  inconsistent 
with  such  possession.  The  com- 
pany paid  the  awards  and  immedi- 
ately closed  up  the  gap.  Udd, 
that  by  so  doing  it  did  not  waive 
its  right  of  appeal  from  the  order  ; 
that  independent  of  the  order,  fhn 
payment  of  the  awards,  the  con- 
demnation was  complete  and  final, 
the  company  was  entitled  to  take 
full  possession,  the  owners  were 
divested  of  all  estate  and  interest 
(§S  17.  18,  chap.  140,  Laws  of 
1850),  and  nothing  conld  be  re- 
viewed upon  the  appeal  but  the 
amount  of  the  awards  ;  and  so,  the 
company  did  not  avail  itself  of  any 
benefit  conferred  by  the  order 
appealed  from,  which  should  pre- 
clude it  from  appealing.  In  re 
N.  r.,   W.  8.  db  B,  R,  R,  Go, 

287 

9 .  Where  a  railroad  corporation  pur- 
chased the  line  of  another  com- 
pany, of  which  an  existing  bridge 
formed  a  part,  which  bridge  at  the 
time  of  the  purchase  was  unsafe 
and  dangerous  by  reason  of  defects 
in  its  original  plan  and  construc- 
tion, and  such  defects  were  obvious 
to  the  eye  of  a  skilled  inspector, 
and  could  have  been  easily  and 
surely  ascertained  by  proper  ex- 
amination, lield,  that  it  was  negli- 
gence on  the  part  of  the  corpora- 
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tion  to  oontlnae  its  uae  without 
Bucb  an  ioBpection  aod  a  cor- 
rection of  the  defects  ;  that  it  was 
liable  to  an  employe  upon  one  of 
its  trains  for  injuries  received  ky  a 
fall  of  the  bridge  ;  and  this, 
although  the  bridge  had  been  in 
use  for  several  years  before  the 
purchase.  Vvtburgh  v.  L.  8,  &  M, 
S,  B,  Co.  874 

10.  It  seema  that  the  prior  use  might 
have  justified  a  continuance  of  the 
use  until  a  competent  inspection 
could  reasonably  have  been  made, 
but  did  not  justify  a  neglect, 
when  an  inspection  was  miuie  to 
observe  and  remedy  the  defects. 

Id. 

WJiere  in  cage  of  bonds  issued 

hy  a  railroad  corporation  of  another 
State  which  are  valid  on  their  face,  it 
is  to  he  presumed  that  the  provisions 
of  law  authorizing  their  issue  have 
heen  complied  with. 

See  Nichols  v.  Mase.  160 

Liability  of  railroad  corpora- 
tion to  employe  for  negligence. 

See  Disher  v.  N.  T.  C.  db  II.  li.  R 
R  Co.  (Mem.)  632 


RECEIVER. 

1.  It  seems  that  it  is  competent  for  a 
receiver,  appointed  in  supplement- 
ary proceedings,  to  bring  an  action 
either  to  set  aside  and  annul 
alleged  fraudulent  conveyances  of 
his  real  estate  by  the  debtor,  and 
for  a  reconveyance  of  the  property 
by  the  fraudulent  grantee,  or  to 
set  aside  the  conveyances  as  a 
cloud  on  title  so  as  to  subject  the 
property  to  levy  and  sale  on  exe. 
cution.      Wright  v.  Nostrand.      81 

2.  In  the  former  case,  to  maintain 
the  action,  it  is  necessary  for  him 
to  show  such  proceedings,  in  re- 
lation to  his  appointment  as  re- 
ceiver, as  vest  in  him  title  to  the 
real  estate ;  in  the  latter  it  is 
simply  necessary  to  show  his  ap- 
pointment and  that  he  rightfully 
represents  the  judgment  creditor, 
as  whose  representative  he  brings 
the  action,  so  that  the  judgment 


will  be  a  bar  against  any  one  claim- 
ing under  the  original  judgment. 

Id, 

3.  An  order,  made  upon  the  applic&. 
tion  of  the  judgment  creditor,  au- 
thorizing  the  prosecution  of  the 
action,  by  the  receiver,  is  sufficient 
for  this  purpose.  Id. 

4.  Accordingly  held^  in  an  action  of 
the  latter  character,  commenced 
when  the  Code  of  Procedure  waa 
in  force,  under  an  order  of  the 
court  authorizing  it,  no  question  of 
title  being  involved,  it  was  not 
necessary  to  show  a  filing  and  re. 
cording  of  the  order  appointing 
the  receiver,  as  required  by  said 
Code,  in  order  to  vest  in  the  re- 
ceiver title  to  the  debtor's  real 
estate,  nor  was  it  necessary  to  show, 
where  the  real  estate  was  situated 
in  the  city  of  New  York,  a  com- 
pliance with  the  provisions  of  the 
act  of  1813  (§§  159.  160,  chap.  86, 
1  R.  L.  1818),  in  regard  to  record- 
ing transfers  of  title  in  the  regis- 
ter's office  m  that  city.  Id. 

5.  In  such  an  action  a  question 
simply  affecting  the  regularity  of 
the  appointment  of  the  receiver 
may  not  be  raised  by  defendants. 

Id. 

0.  Proceedings  supplementary  to  exe- 
cution and  for  the  appointment  of 
a  receiver  are  not  special  statutory 
proceedings,  such  as  require  af- 
firmative proof  of  the  facts  con- 
ferring jurisdiction  upon  the  court 
or  officer  acting  when  questioned 
collaterally,  but  simply  proceed- 
ings in  the  action,  and  such  acts 
are  entitled  to  all  the  presumption^ 
of  regularity  belonging  to  proceed- 
ings  in  courts  of  general  jurisdic- 
tion. Id. 

7.  An  order,  therefore,  in  such  a 
proceeding,  appointing  a  receiver, 
made  by  the  court  or  judge  au- 
thorized to  make  it.  is  to  be  pre- 
sumed regular  until  annulled  in 
%  direct  proceeding;  aod  if  the 
order  recite  facts  giving  jurisdic- 
tion, it  is  prima  forte  evidence  of 
the  existence  of  those  facts.       Id. 

8.  Plaintiff   was  appointed  receiver 
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under  a  Jndgment  in  favor  of  a 
bank.  HM,  the  fact  that  the 
bank  had  ceased  to  be  a  corpora- 
tion  by  reason  of  the  appointment 
of  a  receiver  in  bankruptcy  of  its 
assets  did  not  invalidate  plaintiff's 
appointment;  that  it  was  compe- 
tent for  the  receiver  of  the  bank 
to  institute  proceedings  in  its 
name,  to  collect  the  Judgment  and 
to  procure  or  sanction  the  appoint- 
ment of  a  receiver  of  the  assets  of 
the  j  udgment  de  btor.  Id . 

0.  It  is  within  the  discretion  of  the 
court  to  g^ant  or  refuse  the  appli- 
cation of  a  purchaser,  at  a  sale  by 
a  receiver  of  an  insolvent  Insur- 
ance company,  for  an  order  requir- 
ing the  receiver  to  complete  the 
sale.  The  contract,  while  ezeca- 
tory,  is  subject  to  the  supervisory 
power  of  the  court.  The  pur- 
chaser by  making  the  application 
submits  himself  to  its  jurisdiction, 
and  if  in  its  judgment  the  contract 
is  inequitable,  it  may  deny  the  mo- 
tion. In  re  Attomey-OeTural  v. 
Cimtn  L,  Ins.  Co.  199 

10.  Where,  therefore,  on  such  a  mo- 
tion it  appeared  that  the  petitioner 
bid  off"  certain  shares  of  bank  stock 
of  the  par  value  of  $27,000  for  the 
sum  of  $107;  that  it  was  known 
to  the  purchaser,  but  not  to  the  re- 
ceiver  at  the  time  of  the  sale,  that 
in  an  action  brought  by  certain 
stockholders  of  the  bank,  in  behalf 
of  themselves  and  the  other  stock- 
holders, against  its  di  rectors,  it  had 
been  adjudged  that,  because  of 
misconduct,  the  directors  were  lia- 
ble to  the  stockholders  for  tUe 
market  value  of  the  stock,  at  a 
'  time  specified,  and  also  for  an  as- 
sessment of  one  hundred  per  cent, 
which  had  been  paid  by  the  stock- 
holders, —  hdd,  that  the  court 
properly  refused  to  grant  the  mo- 
tiou ;  that  although  there  was  no 
technical  legal  duty  resting  upon 
the  purchaser  to  disclose  his  knowl- 
edge, and  even  if  the  receiver  was 
chargeable  with  negligence,  the 
court  was  not  bound  to  direct  a 
completion  of  the  sale.  Id, 


11.  The  firm  of  W.  0.  &  Co..  of  New 
York«  ordered  certain  goods  to  be 
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mannf actared  for  them  by  plaint- 
i^  at  Z.,  Switzerland,  at  a  speci- 
fled  price.  Plaintiffs  manufactured 
the  goods,  but,  they  having  de- 
clined in  the  market,  refused  to 
deliver ;  they  offered,  however,  to 
give  said  firm  credit  for  a  sum 
specified,  and  to  send  the  goods  on 
consignment,  W.  O.  A  Co.  having 
the  privilege,  as  fkist  as  the  iodebt- 
edness  was  reduced  below  that 
sum,  to  take  from  the  consign- 
ment sufficient  goods  to  bring  the 
debt  up  to  the  prescribed  credit. 
The  goods  were  delivered  with 
that  understanding.  In  an  action 
against  the  individual  members  of 
said  firm  to  recover  for  the  goods 
so  delivered,  M.  who  had  been 
appointed  receiver  of  the  firm  in 
an  action  to  close  up  the  partner- 
ship, and  who,  by  order  of  tne  court 
made  on  his  own  application,  had 
been  permitted  to  come  in  and 
defend,  set  up  as  a  defense  a  vio- 
lation of  the  revenue  laws  and 
proved  upon  the  trial  that  the 
goods  were  sent  through  the  cus- 
tom-house at  a  valuation  less  than 
the  stipulated  nrice,  the  invoices 
accompanying  tnem  being  made 
out  at  the  market  price  on  the  day 
the  goods  were  shipped  from  Z., 
while  invoices  at  the  stipulated 
price  were  given  to  the  purchasers. 
The  original  defendants  did  not 
Interpose  this  defense.  Plaintiffs' 
counsel  requested  the  court  to 
direct  a  verdict  against  the  origi- 
nal  defendants  with  a  proviso  that 
plaintiffs  should  have  no  remedy 
as  against  the  funds  in  the  hands 
of  the  receiver.  This  was  refused 
and  a  verdict  directed  for,  all  the 
defendants.  Eeld error;  that  con- 
ceding a  violation  of  the  revenue 
laws  was  proved,  as  to  which 
quare,  the  original  defendants 
were  not  entitled  to  avail  them- 
selves  of  such  a  defense,  as  they 
had  not  pleaded  it.  Hbnegger  v. 
WttUtein.  d52 

12.  O.,  one  of  said  firm,  was  called 
as  a  witness  for  the  receiver;  his 
testimony  was  not  directly  contra- 
dieted.  The  court  refused  to  sub- 
mit the  question  of  his  credibility 
to  the  jury.  ffM  error;  that  as 
he  was  an  interested  witness,  the 
question  was  for  the  juiy.         Id. 
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13.  Tlie  order  allowing  the  receiver 
to  come  in  and  defend  was  granted 
upon  bis  petition,  in  which  he 
averred  oolluBion  between  plaint- 
iffs and  one  or  more  of  the  de- 
fendants, but  onlj  on  information 
and  belief,  without  stating  any 
facta,  or  sources  of  information 
upon  which  the  belief  was  baaed. 
This  averment  was  positively 
denied  hj  plaintiffs.  Meld,  that 
the  petition  was  insufficient  to 
support  the  order  and  the  same 
was  improperly  granted.  Id. 

14.  Also  Tield,  that  the  receiver  had 
no  such  interest  in  the  action  as 
authorized  him  to  intervene.      Id. 

15.  Also  held,  that  the  order  was  re- 
viewable here.  (Code  of  Civil  Pro- 
cedure. §  1316.)  Id. 

16.  The  power  to  appoint  a  receiver 
of  the  rents  and  profits  of  mort- 
gaged premises  accruing  pending 
a  foreclosure  was  inherent  in  the 
Court  of  Chancery  before  the 
adoption  of  the  Code  of  Pro- 
cedure ;  it  was  continued  by  that 
Code  (8ubd.  6,  §  244),  and  is  not 
abrogated  by  the  provision  of  the 
Code  of  Civil  Procedure  (§  713), 
defining  cases  in  which  receivers 
may  be  appointed;  but  on  the 
contrary  is  reaffirmed  by  the 
general  provision  of  said  Code 
(§  4),  declaring  that  each  of  the 
courts  therein  named  "  shall  con- 
tinue to  exercise  the  jurisdiction 
and  powers  now  vested  in  it  *  t  * 
except  as  otherwise  prescribed." 
HolUnbeck  v.  DonneU.  842 

17.  Where,  however,  it  appeared 
that  but  about  one-sixth  of  the 
mortgage  debt  was  due,  and  that 
the  premises  were  divided  into 
two  nearly  eqaal  parcels,  which 
could  be  sold  separately  without 
injury  to  the  parties  interested, 
Tield,  that  assuming  the  appoint- 
ment of  a  receiver  of  the  rents 

.  and  profits  was  proper,  in  the 
absence  of  a  specific  pledge 
thereof,  plaintiff  was  not  entitled 
to  a  receivership  for  the  protection 
of  that  portion  of  the  debt  not  yet 
due,  or  of  that  portion  of  the 
premises  as  to  which  his  rights  to 
sell  had  not  accrued  ;  and  so,  was 


not  entitled  to  a  receiverahip  of 
the  whole,  but  only  of  one  of 
the  parcels. .  Id, 

18.  The  provision  of  the  act  of  1883 
"in  relation  to  the  receivera  of 
corporations"  (§  2,  chap.  378," 
Laws  of  1888),  which  fixee  the 
compensation  of  such  receivers,  is 
prospective  in  its  operation,  and 
does  not  apply  to  receivera  who 
had  been  appointed  and  had 
entered  upon  the  discharge  of 
their  duties  before  the  passage  of 
the  act.  People,  ex  rel.  Neweomb, 
V.  IfcCaR.  587 

19.  Accordingly  held,  that  a  receiver 
of  a  life  insurance  company,  ap- 
pointed under  the  act  of  1809 
(Chap.  902,  Laws  of  1869),  and 
who  entered  upon  the  performance 
of  his  duties  prior  to  1888.  was 
entitled  to  have  his  compensation 
fixed  by  the  superintendent  of  the 
insurance  department,  as  pro- 
vided by  said  act  (§  13) ;  and  that 
he  was  entitled  to  a  mandamve  to 
compel  the  superintendent  to  so 
fix  his  commissions.  Id. 

Of  manufacturing    corpora- 
tion when  not  entitled  to  maintain  an 
action  against  former  etockJiolder  to 
recover  balance  unpaid  on  stock. 
See  BUlings  v.  Eobinaon,  415 


REDEMPTION. 

Where  a  person  with  full  knowledge 
of  all  the  facts,  but  through  a 
mistaken  belief  that  his  interest 
in  real  estate  was  not  subject  to 
sale  on  executioD,  has  lost  his  title 
through  a  regular  sale  on  judg- 
ment  and  execution,  and  a  convey- 
ance by  the  sheriff  to  the  purchaser 
pursuant  to  the  sale  after  the  time 
for  redemption  has  expired,  the 
court  has  no  power  topermit  a  re- 
demption.    Weed  V.  Weed,        243 


REFERENCE. 

Where  a  judgment  entered  upon  the 
report  of  a  referee  is  reversed  by 
the  General  Term,  upon  questions 
of  fact,  in  reviewing  its  decision 
here  the  decision  of  the  referee 
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will  be  upheld,  unless  it  appears 
to  be  manifestly  against  or  con. 
trary  to  evidence.  If  it  appear, 
upon  examination  of  the  'whole 
evidence  presented  by  the  record, 
that  it  has  force  sufficient  to  up- 
hold the  findings  of  the  referee,  or 
If  the  evidence  is  so  balanced,  it 
can  be  seen  that  inferences  drawn 
from  the  appearance  and  manner 
of  testifying  of  the  witnesses 
might  turn  the  scale,  it  may  l>e 
assumed  that  there  were  circum- 
stances of  the  kind  proper  for  the 
consideration  of  the  referee,  and 
that  thev  affected  his  determina- 
tion,  and  in  such  case  his  con- 
clusions will  be  sustained  SImt- 
wood  V.  Hauwr,  626 


RELEASE. 

Where  a  release  is  unambiguous  in 
its  terms,  oral  evidence  is  inad- 
missible to  show  that  it  was  in- 
tended to  embrace  other  matters 
not  specified  therein.  Brady  v. 
Bead.  631 


REMEDY. 

1.  The  provision  of  the  Code  of  Civil 
Procedure  (Subd.  3,  §  708),  declar- 
ing that  a  person  who  willfully 
conceals  or  withholds  from  the 
sheriff  property  which  he  has  at- 
tached, but  which  has  passed  out 
of  his  hands,  shall  be  liable  to 
double  damages  *'at  the  suit  of 
the  party  aggrieved,"  gives  to  the 
attachment  and  execution  creditor 
a  right  of  action  when  aggrieved. 
Scott  V.  Morgan,  608 

2.  As,  however,  the  remedy  thus 
given  exists  solely  by  force  of  the 
statute,  it  must  be  confined  to  the 
cases  provided  for,  and  can  be  re- 
sorted to  only  where  injury  has 
been  occasioned  to  the  creditor  by 
such  willful  withholding  and  con- 
cealment. Such  an  injury  can  only 
be  shown  by  a  return  of  the  pro- 
cess unsatisfied.  Id, 

8.  The  right  of  action  also  does  not 
exist  save  where  property  has  been 
once  taken  in  execution  by  thp 
sheriff*,  has  passed  out  of  his  hands 


and  he  is  unable  to  regain  posses- 
sion,  and  dispose  of  it  under  the 
authority  conferred  by  the  exe- 
cution. Id, 

4.  \^njere  possession  is  regained,  the 
statute  does  not  give  a  remedy  for 
an  injury  to  the  property  while  in 
possession  of  the  wrong-doer.    Id. 

See  Election  of  Rehbdiss. 


RULES. 

1,  A  widow  who,  by  the  will  of  her 
deceased  husl>and,  has  a  life  estate 
in  lands  of  which  he  died  seizea,  in 
case  of  sale  upon  foreclosure  of  a 
mortgage  thereon  leaving  a  sur- 
plus, is  not  entitled,  as  of  right,  to 
a  gross  sum  for  the  value  of  her 
life  estate  in  the  surplus  to  be  esti- 
mated pursuant  to  rule  71  of  the 
General  Rules  of  Practice.  In  re 
Zahrt,  6a5 

2.  Said  rule  simply  provides  for  the 
manner  of  estimating  the  gross 
sum  when  it  is  allowed.  Id, 


SALES. 

1.  B  seems  that  when  it  appears,  in 
an  action  to  recover  for  goods  sold, 
by  plaintiff's  own  proof,  or  upon 
a  defense  properly  interposed,  that 
the  goods  were  bought  and  sold  for 
the  purpose  of  being  introduced 
into  the  country  in  violation  of  its 
revenue  laws,  and  that  the  vendor 
shared  in  the  illegal  transaction  or 
asslBt€Hl  in  defrauding  the  cus- 
toms, plaintiff  may  not  recover ; 
but  unless  it  appears  upon  plaint- 
iff's own  showinff  or  is  pleaded  as 
a  defense,  defenoant  is  not  entitled 
to  the  benefit  of  it  as  such.  Honeg- 
ger  v.  Wettstein,  252 

2.  An  agent  authorized  to  sell  the 
property  of  his  principal  may,  in 
the  absence  of  special  restrictions, 
sell  in  any  usual  and  ordinary  way. 
Porter  v.  Wormser,  43X 


See  Judicial  Sales. 
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SATISFACTION. 

Satisfaction  by  one  joint  tortfeasor  is 
a  bar  to  an  action  against  another  ; 
BO  a  partial  satisfaction  bj  one  is 
proper  to  be  shown  bj  another  in 
mitigation  of  damages.  Knovpp  ▼. 
Roche,  829 


SERVICE  (AND  PROOF  OF). 

In  proceedings  to  compel  an  accoant- 
ing,  etc.,  by  an  executor,  who  was 
a  non-resident,  the  surrogate  made 
an  order  directing  service  of  the 
citation  either  personally  or  with- 
oat  the  State  or  by  publication. 
Less  than  six  weeks  intervened 
between  the  day  the  citation  was 
issued  and  the  day  named  therein 
for  the  return  thereof.  It  was 
served  personally  in  another  State 
more  than  thirty  days  before  the 
return  day.  Held^  that  the  service 
was  sufficient  (Code,  §^525) ;  that 
as  service  by  publication  was  not 
resorted  to,  it  was  not  requisite 
that  the  six  weeks  required  for 
publication  should  intervene,  nor 
was  it  necessary  to  publish  the 
citation  in  the  State  paper,  as  that 
is  only  required  when  service  is  by 
publication.  (§  2536.)  In  re  Ma- 
caulay.  674 


STATUTES. 

The  principle,  that  the  provisions  of 
a  local  or  private  act  are  not  affected 
or  repealed  by  the  enactment  of  a 
subsequent  general  law,  containing 
repugnant  provisions,  does  not 
apply  where  both  acts  are  either 
local  or  private ;  and  the  provisions 
of  such  an  act  are  subject  to  be 
qualified,  modified  or  repealed  by 
repugnant  provisions  in  a  subse- 
quent local  or  private  act.  In  re 
Goddard.  544 


Cha/p,  421,  Lam  o/1855. 

iSee  Hancock  v.  Band^  1. 

Chap,  282  Laws  of  1854. 

See  Byrne  v.  N.  T.  0,  <ft  H.  E.  22. 
B.  Co.,  12. 
Chap,  86,  Lowe  of  1818. 


Bee 


See 

See 
287. 


WrigM  r.  Nottrand,  31. 
-2  A  8,  192,  §  168. 
Seward  v.  SuntingUm,  104. 

-  Chap.  149.  Lawe  of  1811. 

-  Chap.  20,  Latoe  <tf  1835. 

-  Chap.  581.  Zoirj  of  1864. 
Qroa^t  V.  Moak,  115. 
-IB.S.  666.  a  29. 
People  V.  NoeUce,  187. 
'IB.S.  616,  §§  78,  74.  76. 

-  Chap.  225,  Law  of  1841. 

-  Chap.  883,  Laws  of  1857. 
Day  V.  Day,  158. 

-  Chap.  279.  Laws  of  1888. 

-  GlMp.  779,  Laws  of  1868. 
Nichols  Y.  Mass,  160. 
-IjB.  5.  598,§9. 

Coats  V.  DoMuU,  168. 

-  Chap.  126,  Laws  of  1871. 
Peojie,  ex  rd.  v.  MatseU,  179. 

-  Chap.  379.  Laws  of  1875. 
Gibson  v.  Lenane,  183. 
'2B.S.  452,  §§  32,  83,  56. 
Dodge  y.  Stevens,2X». 

-  Chap.  93.  Laws  of  1863. 
BUss  V.  Johnson,  235. 

-  Chap.  319.  Laws  of  1873. 
-IB.S.  388,  g^4««W7. 

-  Chap.  554,  Laws  of  1880. 
People,  ex  rel.  v.  St/pV«.  268. 

-  Chap.  140.  Laws  of  1850. 

In  re  N.  T.  W.  S^dtB.B  Co., 


-  Chap.  291,  Laws  of  1867. 
See  Bennett  v.  WJtUney,  302. 

IB.  &603,§4. 

Chap.  481,  Laws  i^  1871. 

Chfxp.  168,  Laws  of  1878. 

See  Paviding  v.  O.  S.  Co.,  834. 

Chap.  466.  Laws  of  1877. 

Chap.  318,  Ltsws  of  1878. 

Chap.  11,  Laws  of  1877. 

See  PraU  v.  Siemens,  387. 

Chap.  879.  Laws  of  1875. 

See  Cornea  v.  Barney,  894. 

Chap.  345,  Laws  of  1860. 

See  Vann  v.  Bouse,  401. 

Chap.  885,  Laws  of  1878. 

See  People,  ex  rd.  v.  Thompson,  451. 

2B,8. 150.  g  3. 

See  Segelken  v.  Meyer,  473. 

Chap.  678.  Laws  qf  1869. 

See  P^opU  V.  Courtney,  490. 

Chap.  93,  Laws  of  1883. 

5(?«  In  re  Paul,  497. 

2  22.  A  63.  §40. 

See  Younger  v.  2)?*jjle,  535, 

Chap.  886,  Xawt  of  1871, 

-- —  C7Mrt>.  154.  Laws  of  1877. 

Chap.  388,  Xa««  o/  1877. 

Chitp.  124,  2xnw  a/  1882. 
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See  In  re  Ooddard,  544. 

Chap,  878.  Lawe  of  1883. 

Gfuw,  903,  Lam  of  1809. 

See  Peofie,  ex  rel,  v.  McCaU,  587. 

Chap.  805,  Latps  of  1878. 

See  Bergen  v.  Ptneell,  691. 

C%ap.  542.  Lam  of  1879. 

iSSsd  Humphrey  v.  ffayee^  594. 

O^p.  538,  X«w  ^  1879. 

iS06  Sanders  v.  X.  iS.  dM.S,R  R. 
Co.,  641. 

CAap.  «3l.  Lam  of  1868. 

iS^  Oenei^  v.  Brooklyn  {Mem.),  645. 

See  CoDB  OF  Procbdubb. 

Code  op  Civil  Procbdubb. 
CoDB  OF  Criminal  Pbocedurb. 
Statute  of  Frauds. 
Limitation  of  Actions. 


STATUTE  OF  FRAUDS. 

"Where  otjeetion  to  contract  of  eale 
tJiat  it  is  void  under  statute  of 
frauds  is  not  taken  in  pleadings  or 
on  trial^  it  eannot  he  raisedhy requests 
tofind. 

See  Porter  w.  Wormser,  431 


STATUTES  OF  LIMITATIONS. 
See  Limitation  of  Actions. 

STIPULATION. 

1.  Wliere,  upon  the  trial  of  a  eaase. 
it  was  Btipalated  that  either  party 
might  read  from  the  printed  case 
in  another  action,  **  whatever 
was  relevant  to  this  action,"  and 
there  appeared  in  said  case  a 
stipulation  admitting  certain  facts, 
which  was  read  without  objec- 
tion, held,  that  the  facts  must  be 
taken  aa  so  admitted  ;  and  that 
the  stipulation  oould  not  be  re- 
jected or  disregarded  on  appeal. 
WhUing  v.  Edmunds.  809 

9.  As  to  what  might  have  been  the 
effect  of  a  proper  objection  inter- 
posed  in  time,  quare.  Id, 

STOCK. 
1.  B.  held  a  certificate  of  ten  shares 


of  the  stock  of  a  corporation ;  by 
the  terms  thereof  the  shares  were 
transferable  upon  the  books  of  the 
company  only  on  production  of 
the  certificate:  B.  assigned  and 
transferred  the  certificate  to  plaint- 
iff, but  no  transfer  was  made  on 
the  company's  books;  after  the 
death  of  B.  defendant,  with  whom 
said  corporation  had  been  consoli- 
dated, without  knowledge  of  such 
transfer  and  on  representation  that 
the  certificate  was  lost,  transferred 
the  stock  on  its  books  to  B.'s  ad- 
ministrator, and  issued  to  him  a 
certificate  therefor,  upon  his  exe- 
cuting and  delivering  to  it  a  bond 
of  indemnity ;  it  also  paid  to  him 
certain  dividends  which  had  been 
declared  upon  the  stock.  In  an  ac- 
tion to  compel  a  transfer  to  plaint- 
iff of  the  stock,  and  payment  of 
the  dividends,  held,  that  plaintiff 
was  entitled  to  a  certificate  for  the 
ten  shares,  as  the  transfer  to  the 
administrator  was  unauthorized  ; 
but  that  defendant  was  not  liable 
for  the  dividends,  as  until  notice 
or  knowledge  of  a  transfer  it  was 
justified  in  paying  the  same  to  the 
person  in  whose  name  the  stock 
stood  upon  its  books,  or  to  his  legal 
representatives  ;  and  that,  as  the 
administrator  was  not  required  by 
any  rule  of  law  to  produce  the  cer- 
tificate on  payment  to  him  of  the 
dividends,  nis  failure  so  to  do  was 
not  such  a  notice  as  put  defendant 
upon  inquiry  before  payment ;  also 
that  the  receipt  of  the  bond  of  in- 
demnity did  not  affect  defendant's 
rights  or  charge  it  with  notice. 
Brisbane  v.  D„  L,  A  W.  B,  Co. 

204 

3.  Plaintiff  gave  in  evidence  a  letter 
to  him  from  defendant's  assistant 
treasurer,  which  referred  to  a  let- 
ter written  by  him,  wherein  he 
claimed  ten  shares  of  the  com- 
|>any*s  stock.  Held,  that  this  was 
not  notice  to  the  company  of  owner- 
ship of  the  shares  in  controversy. 

Id. 


STOCK-BROKERS. 

1.  In  May,  1869.  plaintiff  contracted 
to  purchase  of  defendants,  who 
were  stock-brokers  and  dealers  in 
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government  bonda,  $1,000,000 
United  States  four  per  cent  bonds, 
'which  the  latter  a^^reed  to  carry 
for  a  specified  time.  Sale  notes 
were  delivered  by  defendants  to 
plaintiff  for  the  amount  contracted 
for,  and  cotemporaneously  there- 
with entries  were  made  of  the 
sales,  on  defendants'  books  of 
sales  of  bonds ;  the  bonds  were 
described  therein  as  coupon  bonds. 
In  June,  1869,  plain tifl  gave  to  de- 
fendants a  **stop  order"  to  sell 
"  $500,000  at  100.1-4,  ex.  July  cou- 
pons and  accrued  interest  $500,000 
do.  at  100.1-2  do.  do."  The  stop 
order  authorized  a  sale  at  the 
market  price  whenever  bonds  were 
bought  and  sold  by  other  parties  at 
the  price  fixed.  On  August  13, 
bonds  sold  at  the  Stock  Exchange 
at  101  *•  flat,"  i.  e.,  carrying  the 
accrued  interest  from  July  1; 
thereupon  defendants  sold  $200,000 
at  that  price  on  plaintiff's  account ; 
the  accrued  interest  at  that  time 
was  less  than  one-half  per  cent; 
next  day  bonds  sold  at  100.5-8,  and 
defendants  sold  $300,000  at  101  and 
100.7-8,  and  on  August  15  they 
sold  $500,000  at  100.7-8,  the  lowest 
price  on  that  day.  The  losses  on 
the  transaction  were  charged  in 
plaintiff's  account.  In  an  action 
to  open  and  review  the  account, 
?ield,  that  the  first  limit  of  the  stop 
order  was  reached  and  a  sale  was 
authorized  after  July  l,when  bonds 
of  the  description  of  those  in  ques- 
tion had  sold  in  the  market  for  a 
flat  price,  which,  after  deducting 
therefrom  the  accrued  interest  from 
that  date,  would  leave  100.1-2; 
that  as  the  decline  had  not  reached 
that  point  when  the  first  sale  was 
made  it  was  unauthorized  ;  but 
that  plaintiff  was  only  entitled  to 
the  damages  ;  and,  as  it  appeared 
that  plaintiff  was  not  injured  by 
the  sale,  and  that  the  stop  order 
limit  was  reached  the  next  day, 
that  ho  was  entitled  to  nothing 
more  than  the  proceeds  of  the  sale. 
Porter  Y.  Wormter,  431 

2.  The  stop  order  contained  no  direc- 
tions as  to  the  manner  of  sale  ;  the 
bonds  were  sold  between  the  calls 
at  the  Stock  Exchange  at  private 
sale;  they  were  sold  as  high  as, 
and  some  higher  than  the  market 


price,  and  it  appeared  that  the  balk 
of  the  sales  of  government  bonds 
were  made  in  this  way.  Held,  that, 
in  the  absence  of  evidence  to  im- 
peach the  fairness  of  the  sale,  the 
manner  in  which  it  was  made  was 
not  a  ground  of  objection.         Id. 

8.  The  headings  to  the  notices  of 
sale  sent  by  defendants  to  plaintiff 
indicated  that  the  bonds  were 
bought  of  plaintiff  by  defendants: 
plaintiff  claimed  that  defendants, 
as  his  agents,  could  not  purchase, 
and  so  that  the  sales  were  void ; 
defendants,  however,  proved  that 
the  sales  were  in  fact  made  to 
others.  Held,  that  defendants  were 
not  precluded  by  the  notices  from 
showing  the  real  transactions.    Id. 

4.  It  appeared  by  the  notioe  of  sale 
that  the  bonds  sold  August  13  were 
registered  bonds.  It  was  claimed 
by  plaintiff  here  that  this  was  not 
a  sale  of  plaintiff's  bonds,  and  far- 
nished  no  basis  for  charging  him 
with  a  loss.  Held^  that  as  this 
point  was  not  raised  by  the  plead* 
ings,  or  by  any  exception  appearing 
in  the  case,  it  was  not  available 
here.  Id. 

5.  Plaintiff's  counsel  also  claimed 
the  original  contract  of  purchase 
to  be  void  under  the  statute  of 
frauds,  as  there  was  no  written 
note  or  memorandum  signed  by 
him.  Tills  objection  was  not  taken 
in  the  complaint,  and  was  raised 
for  the  first  time  in  the  requests 
for  findings.  Eeld,  that  plaintiff 
was  not  in  a  position  to  question 
the  validity  of  the  contract  under 
the  statute.  Id. 


STOCKHOLDERS. 

1.  Where  a  stockholder  of  a  manu- 
facturing corporation,  whose  stock 
has  not  been  fully  paid  in,  in  good 
faith  makes  an  absolute  and  valid 
transfer  of  his  stock  to  another,  he 
is  not  liable  for  calls  made  after 
the  transfer.    BiUings  v.  Bobinum. 

415 

2.  Defendant  subscribed  for  fifty 
shares  of  the  stock  of  a  manu- 
facturing corporation ;  by  the  sub- 
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Bcription  aereement  he  promised 
to  toke  and  pay  the  par  value  of 
aaid  sharea,  twenty  per  cent  at  a 
1'    date  specified,  and  the  balance  as 
called  for  thereafter  by  the  trus- 
tees.     Certificates    for   the   said 
shares  were  subsequently  issued 
to  defendant,  and  he  paid  various 
calls  thereon.     Thereafter  defend- 
ant for  the  avowed  purpose  of  with- 
drawing from  the  company,  and 
ending  his  liability,  transferred  his 
stock  to  M.,  in  the  presence  of  the 
trustees  ot  the  corporation,   and 
resigned  his  position  as  trustee, 
under  an  agreement,  made  with 
knowledge  on  the  part  of  all  the 
stockholders  who  had  paid  on  their 
stock,  to  the  effect  that  M..  and 
others    acting   with    him,   should 
lend  to  the  company,  which  agreed 
to  borrow,  money  enough  to  pay  Its 
existing  indebtedness  in  excess  of 
assets,  and  M.  also  executed   an 
agreement  to  indemnify  defendant 
against  claims   of  creditors,   and 
against  future  calls.     It  was  also 
agreed  that  good  checks  for  the 
amount  of  the  indebtedness  of  said 
company  should  be  placed  in  de- 
fendant's hands  to  be  surrendered 
as  the  debts  were  paid.    Defend- 
ant's resignation  was  accepted,  his 
place  filled,  the  transfer  was  en- 
tered on  the  company's  books,  de- 
fendant's stock  account  balanced, 
his  certificates  were  surrendered  to 
and  accepted  by  the  company,  and 
attached  to  the  original  stubs  with 
the  receipt  of  the  company  added, 
and  the  loan  was  made  as  agreed. 
In  an  action  to  recover  the  balance 
unpaid  on  the  stock,  hdd,  that  con- 
ceding the  subscription  agreement 
to  pay  for  the  stock  was  not  merged 
in  the  implied  agreement  raised  by 
the  after-issue  and  acceptance  of 
the    certificates,  but   remained  a 
separate  and    continuing    agree- 
ment, as  to  which  jt4<Br«,  defendant 
could  be  released  and  discharged 
therefrom  by  a  valid  agreement 
between  him  and  the  corporation 
for   the    substitution    of    a   new 
debtor,  and   that  the  transaction 
stated  amounted  to  such  a  release. 

Id, 

8.  Also  held,  that  as  plaintifl',  who 
Bued  as  receiver  of  the  corporation, 
was  not  shown  to  represent  any 


creditor  having  any  equities  against 
defendant,  in  virtue  of  his  having 
been  a  shareholder,  he  stood 
simply  in  the  position  of  the  com- 
pany ;  and,  as  it  could  not,  he  was 
not  entitled  to  maintain  the  action. 

Id, 


STBBBTS. 

8e6  HlGHWATB. 


SUBROGATION. 

1.  S.  executed  certain  bonds  and  a 
trust  mortgage  to  secure  the 
same  ;  plaintiff  took  a  portion  of 
said  bonds  at  a  discount  of  five 
per  cent,  under  an  agreement  that 
"  sufficient  of  the  sum  advanced 
should  be  used  to  pay  a  prior 
mortgage  on  the  premises;"  this 
was  done  and  the  prior  mort- 
gage canceled  of  record.  In  an 
action  brought  to  foreclose  the 
trust  mortgage  it  was  adj  udged  that 
plaintiff's  bonds  were  usurious  and 
void.  Plaintiff  thereupon  brought 
this  action  asking  to  be  subrogated 
to  the  rights  of  the  prior  mortgagee, 
and  to  foreclose  the  prior  mort- 
gage. Hdd,  that  as  plaintiff  had 
no  right  of  subrogation  save  under 
the  agreement  to  pay  off  said  mort- 
gage, and  as  that  was  part  of  and 
could  not  be  separated  from  the 
usurious  agreement,  the  action 
was  not  maintainable.  Baldwin 
V.  MoffeU.  83 

3.  Three  persons,  who  had  jointly 
indorsed  the  notes  of  a  manufac- 
turing corporation,  entered  into  a 
written  agreement  with  each 
other  to  the  effect  that  if  the 
corporation  should  fail  to  pay 
said  notes  at  maturity  they  would 
each  pay  one-third  of  the  amount 
on  paid,  and  in  case  of  failure  of 
either  to  pay  his  proportion,  and 
either  of  the  others  should  pay 
more  than  his  share,  the  one  so 
payinff  should  *'  have  and  reoovei 
from  tlie  one  so  failing  an  amount 
equal  to  his  aliquot  part."  It  was 
also  agreed  that  each  of  the  parties 
should  execute,  to  a  trustee  named, 
a  mortgage  as  security  for  the  per- 
formance of  his  agreement ;  and  it 
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waa  provided  that  in  case  of  fail- 
nre  of  one  of  the  parties  to  pay 
his  share  of  the  unpaid  paper, 
"  and  which  either  of  the  parties 
shall  have  paid  in  whole  or  in 
part,  then  and  in  that  case  the 
said  trustee  is  empowered,  and 
it  shall  be  his  duty,  at  the  request 
of  tbe  parties  so  having  paid,  to 
foreclose  the  mort^page  made  bj 
the  party"  so  failing  to  pay. 
Mortgages  were  executed  as  re- 
quired ,  each  stated  that  it  was 
given  to  secure  the  payment  of 
$25,000.  according  to  the  condi- 
tions  of  the  agreement.  The  cor- 
poration made  default  in  the  pay- 
ment of  certain  of  the  notes.  In 
an  action  brought  by  the  trnstee 
and  the  holders  of  certain  of  said 
notes  to  foreclose  one  of  the  mort- 
gages, it  was  shown  that  the  cor- 
poration and  the  indorsers  were 
insolvent,  and  that  nothing  had 
been  paid  upon  said  notes  by  any 
of  the  panics.  Held,  that  the 
trust  was  not  created  for  the 
benefit  of  the  creditors,  but  solely 
for  that  of  the  parties  to  the 
agreement  ;  that    it    imposed    no 

.  primary  liability  upon  the  latter ; 

'  and  that  the  holders  of  the  notes 
were  not  entitled  to  be  subro^ted 
to  the  rights  of  the  indorsers  m  the 
securities.    Seward  v.  Huntington, 

104 

8.  In  an  action  to  foreclose  a  morU 
gage,  executed  by  one  who  was  in 
possession,  holding  the  legal  title, 
but  who  acquired  citle  by  fraud, 
it  appeared  that  the  land  had 
been  reconveyed  to  the  original 
owner  by  the  fraudulent  purchaser 
and  that  the  former  had  after  the 
reconveyance,  and  in  ignorance  of 
the  plaintifiTs  mortgage,  made 
payments  upon  a  mortgage  which 
was  a  lien  upon  the  premises  at 
the  time  of  the  conveyance  by  her. 
Held,  that  she  was  entitled  to  be 
subrogated  to  an  interest  in  the 
prior  mortgage  equal  to  the  sums 
so  paid.   J^mpson  ▼.  Dd  Hoyo,   189 


SUPERINTENDENT  (OF  INSUR- 
ANCE  DEPARTMENT). 

Held,  that  a  receiver  of  a  life  insur- 
ance  company  appointed  under  the 


net  of  1800  (Chap.  902,  Laws  of 
1860),  and  who  entered  upon  the 
performance  of  his  dntiea  prior 
to  1883,  was  entitled  to  have  his 
compensation  fixed  by  the  saper- 
intendent  of  the  insniance  deparu 
ment,  as  provided  by  said  act 
OJ 13) ;  and  that  he  was  entitled  to 
a  mandamus  to  compel  the  saper- 
intendent  to  so  fix  his  oommiseions. 
Pe<ipU,  exrel,  Neweomb,  v.  McGaU, 

687 

SUPPLEMENTARY  PROCEED- 
INGS. • 

1.  In  an  action  to  set  aside  alleged 
frandnlent  conveyances  made  by  a 
judgment  debtor  the  judgment 
debtor  was  called  as  a  witness  for 
the  defendants  and  gave  material 
evidence.  Hdd^  that  his  evidence, 
taken  in  supplementary  proceed- 
ings,   was   aidmissible,    not   only 

r'nst  him  as  an  admission,  but 
as  against  all  of  the  defend- 
ants, for  the  purpose  of  affecting 
his  credibility  by  showing  conflict- 
ing statements.  ,  Wright  v.  N^os- 
trand,  '  SI 

2.  Proceedings  supplementary  to  exe- 
cution and  for  the  appointment  of 
a  receiver  are  not  special  statutory 
proceedings,  such  as  require  affirm- 
ative proof  of  the  facts  conferring 
j  urisdiction  upon  the  court  or  officer 
acting  when  questioned  collat- 
erally, but  simply  proceedings  in 
the  action,  and  such  acts  are  enti- 
tled to  all  the  presumptions  of 
regnlarity  belonging  to  proceed- 
ings  in  courts  of  general  jurisdic- 
tion, m. 

3b  An  order,  therefore,  in  snch  a  pro- 
ceeding, appointing  a  receiver, 
made  by  the  court  or  judge  author- 
ized  to  make  it,  is  to  be  presumed 
regular  until  annulled  in  a  direct 
proceeding  ;  and  if  the  order  recite 
facts  giving  j  urisdiction,  it  is  prima 
fade  evidence  of  the  existence  of 
those  facts.  Id, 

4  It  $eemi  that  the  issue  and  return 
of  an  execution  nulla  bona  is  essen- 
tial to  the  validity  of  an  order  In 
supplementary  proceedings,  as 
well  as  to  the  riglit  to  institute  an 
action  to  reach  equitable  assets.  Id, 
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5.  Supplementary  proeeedioge  were 
iuBtituted  in  April,  1875 ;  plaintiff 
waa  appointed  receiver  therein  in 
February,  1878.  It  waa  not  shown 
that  the  proceedings  were  ad- 
journed from  time  to  time.  Meld^ 
that  the  court  woald  not  preaame 
a  loaa  of  jurisdiction  from  the 
omission  to  show  regular  adjourn- 
ments. Id, 

6.  The  plaintiffs,  in  whose  favor  the 
judgment  upon  which  the  sup- 
plementary proceedings  were  baaed 
was  rendered,  composed  the  firm 
of  P.  &  Co. ;  three  of  the  four  mem- 
bers of  the  firm  had  become  in- 
solvent, and  asaigneea  in  bank- 
ruptcy of  their  assets  had  been 
appointed.  JIM,  that  said  as- 
signees were  not  authorised  to  take 
the  firm  property,  and  so  their 
appointment  hud  no  efi^eot  upon 
the  ownership  of  the  judgment  Id. 


SURROGATE'S  COURT. 

1.  A  petition  presented  to  a  surrogate 
set  forth  that  J.  was  trustee  under 
the  will  of  McC.;  that  the  peti- 
tioner was  by  the  terms  of  the  will 
entitled  to  the  interest  on  the  trust 
fund,  which  was  so  invested  as  to 
yield  an  annual  income,  of  which  at 
least  $337.50  was  then  In  the  hands 
of  the  trustee,  and  that  he  refused 
to  pay  it  over,  claiming  that  the 
petitioner  had  assigned  his  in- 
terest, which  claim,  the  petitioner 
averred,  was  unfounded.  Held, 
that  the  petition  was  sufficient  to 
entitle  the  petitioner  under  the 
Code  of  Civil  Procedure  (§§  2803. 
2804)  to  an  order  for  an  account- 
ing.   In  re  MeCarter.  558 

2.  The  answer  did  not  deny  the 
validity  or  legality  of  the  peti-' 
tioner's  claim,  but  set  up  the 
pendency  of  an  action  in  which  the 
trustee  was  plaintiff  and  the  peti- 
tioner and  others  were  defend- 
ants,  for  the  purpose  of  settling 
conflicting  claims,  alleged  by  the 
trustee  to  have  been  made  upon 
the  fund  and  its  Income.  No  proof 
was  given  in  support  of  these 
allegations.  Held,  the  facts  stated 
did  not  in  anv  way  tend  to  show 
that  the  petitioner's  claim  was  of 
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doubtful  validity,  or  that  tlie  ac- 
tion waa  neceaaary;  but  if  thia 
were  otherwise,  in  the  absence  of 
the  denial  of  validity  or  legality 
required  by  the  Code  (§  2805),  the 
pendency  of  the  action  was  im- 
material and  waa  no  bar  to  an  ac- 
counting. 7(2. 

3.  The  verification  to  a  petition  upon 
which  a  citation  waa  issued  by  a 
surrogate,  requiring  an  executor  to 
show  cause  why  he  should  not  file 
an  inventory,  render  and  settle  his 
accounts  and  pay  a  legacy,  stated 
that  the  petitioner  "  knows  the  con- 
tents thereof,  and  that  the  same 
are  true."  B^d,  that  this  was 
equivalent  to  aaying  that  they  are 
true,  to  the  knowledge  of  de- 
ponent ;  and  ao,  that  there  waa  a 
substantial  compliance  with  the 
provisions  of  the  Code  of  Civil 
Procedure.  C§S  ^34,  526  )  In  re 
Macaviay,  574 

4.  The  executor  was  a  non-resident. 
The  surrogate  made  an  order  di- 
recting service  of  the  citation  either 
personally  without  the  State  or  by 
publication.  Less  than  six  weeks 
intervened  between  the  day  the 
citation  was  issued  and  the  day 
named  therein  for  the  return 
thereof.  It  was  served  personally 
in  another  State  more  than  thirty 
days  before  the  return  day.  Held, 
that  the  service  was  sufficient 
(Code,  §  2525);  that  as  service  by 
publication  was  not  resorted  to,  it 
was  not  requisite  that  the  six 
weeks  required  for  publication 
should  intervene,  nor  was  it  neces- 

,  sary  to  publish  the  citation  in  the 
State  paper,  as  that  is  onlv  re- 
quired  when  service  is  by  publica- 
tion.   (§2536)  Id, 

5.  An  answer  of  an  executor  to  a 
petition  requiring  him  to  pay  a 
legacy,  which  simply  denies  the 
validity  or  legality  of  the  peti- 
tioner's claim,  is  not  sufficient  to 
require  the  surrogate  to  dismiss 
the  petition ;  it  must  also  set  forth 
facts  showing  that  the  claim  is 
doubtful.  Id, 

6.  The  provision  of  the  said  Code,  re 
quiring  the  surrogate  to  dismiss 
such  a  petition    when  it   is  nut 
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proved  to  the  Batisfaction  of  the 
Burrogate  that  there  are  assets  ap- 
plicable to  the  payment  of  the 
claim  of  the  petitioner,  which  may 
be  so  applied  without  injuriously 
affecting  the  rights  of  others 
(^  2718,  subd.  2),  does  not  require 
a  reference  to  that  subject  in  the 
petition,  or  that  proof  shall  be 
made  l>efore  the  issuing  of  an 
order  requiring  an  accounting;  but 
npon  return  of  the  citation,  if 
issued  upon  a  petition  showing  the 
petitioner  to  be  entitled  to  a  legacy, 
and  that  more  than  a  year  has 
elapsed  since  letters  testamentary 
were  issued  (§  2717,  subd.  2).  the 
surrogate  is  authorized  to  make 
the  order  requiring  the  executor  to 
account  (§  2723,  subd.  3);  and 
when  that  is  complied  with,  if  the 
surrogate  is  not  satisfied  that  there 
are  in  the  hands  of  the  executor 
assets  properly  applicable  to  the 
payment  of  the  petitioner's  claim 
it  IS  his  duty  to  dismiss  the  peti- 
tion. Id. 

TITLE. 

The  real  owner  of  personal  prop- 
erty is  only  estopped  from  assert- 
ing his  title  to  it  when  and  so  far 
as  he  has  allowed  another  to  have 
the  appearance  of  ownership. 
Hentz  V.  Miller,  64 


TORT. 

An  agent  or  person  acting  in  a  fidu- 
ciary capacity  is  not  subject  to  an 
action  for  tort  for  mere  acts  of 
omission,  as  for  not  paying  over 
money  due,  but  only  for  acts  of 
misfeasance,  and  in  an  action 
against  him  for  not  accounting  or 
not  paying  over  a  balance  found 
due  on  an  accounting,  the  plaintiff 
does  not,  by  adding  to  the  allega- 
tion  of  refusal  to  pay  an  assertion 
that  defendant  has  converted  the 
money  to  his  own  use,  convert  the 
action  into  one  .for  tort ;  the  addi- 
tion  is  mere  surplusage.  Segelken 
▼.  Meyer.  473 

TOWNS 
1.  A  judgment  creditor  of  a  town 


which  has  been  divided  under  the 
act  of  1872  (Chap.  810,  Laws  of 
1872)  is  not  entitled  to  a  mandamtu 
requiring  the  board  of  supervisors 
of  the  county  to  levy  and  assess  the 
amount  due  upon  the  territory 
formerly  incluaed  in  the  town. 
People,  «J  rel.,  v.  B*d  aup*r$  UltUr 
Co.  263 

2.  It  seems  that  the  remedy  of  the 
creditor  is  by  mandamus  against 
the  officers  of  the  towns  which  have 
anv  portion  of  the  territory  of  the 
old  town,  requiring  them  to  meet 
and  discharge  the  duties  devolved 
upon  them  by  the  provisions  of  the 
Revised  SUtutes  (1  R.  8.  838,  §^  4 
et  seq.),  which  provisions  are  at 
least,  in  the  first  instance,  exda- 
sive  and  must  be  pursued.         Id, 

3.  M  seems,  also,  that  the  legislature 
had  power  to  require  the  debts  of 
the  town  to  be  paid  in  the  way  so 
prescribed.  Id. 

4.  The  act  of  1880,  to  facilitate  the 
collection  of  judgments  against 
towns,  etc.  (Chap.  554,  Laws  of 
1880),  has  no  application  to  snch  a 
ease ;  but  simply  has  reference  to 
towns  which  have  not  been  divided 
or  altered.  Id, 

See  New  Lots  (Town  of). 


TREATIES. 

As  to  rights  of  cititens  of  the 

Grand  Duchy  of  Hesse,  to  hold  and 
convey  real  estate  under  treaty  of 
1845. 

See  BoUerman  v.   Blake.    {Mem.) 


TRESPASS. 

A  trespasser  upon  real  esute  may 
not  invoke  the  aid  of  a  court  of 
equity  to  preserve  to  him  the 
fruits  of  his  wrong,  by  restraining 
the  party  who  was  in  possession 
from  resuming  his  lawful  occupa- 
tion which  was  taken  from  him  by 
the  trespasser.  LUUeJohn  v.  AttrUl. 

619 


INDEX. 


747 


TRIAL. 

1.  Iq  an  equity  action  brought  to  set 
aside  alleged  fraudulent  convey- 
ances made  hy  a  judgment  debtor, 
the  defendant  is  not  entitled  to  a 
jury  trial.  The  court  may  frame 
issues  and  direct  them  to  be  tried 
before  a  jury, but  this  is  in  its  dis- 
cretion, and  its  determination  is 
not  the  subject  of  review.  WriglU 
V.  Ifo9trand.  31 

2.  A  witness  for  plaintiff,  on  the 
trial^of  such  an  action,  testified  to 
the  pendency  of  an  action  against 
the  judgment  debtor  at  the  time 
of  tlie  conveyances,  and  to  an  at- 
tempt,  upon  the  part  of  his  attof- 
ney,  to  delay  the  recovery  of  j  udg- 
ment  tlierein.  Held,  that  a  refusal 
to  strike  out  such  evidence  was 
not  error;  that  the  evidence  was 
proper  as  showing  motive;  and 
that  the  debtor  mieht  fairly  be 
presumed  'to  have  had  notice  of 
the  proceedings  on  the  part  of  his 
attorney.  Id. 

8.  It  seems  that  it  is  competent  for  a 
receiver,  appointed  in  supplement- 
ary proceedings,  to  bring  an  action 
either  to  set  aside  and  annul  al- 
leged fraudulent  conveyances  of 
his  real  estate  by  the  debtor,  and 
for  a  reconveyance  of  the  property 
by  the  fraudulent  grantee,  or  to 
set  aside  the  conveyances  as  a 
V  cloud  on  title  so  as  to  subject  the 
property  to  levy  and  sale  on  exe- 
cution. Id. 

4.  In  the  former  case,  to  maintain 
the  action  it  is  necessary  for  him 
to  show  such  proceedings,  in  rela- 
tion  to  his  appointment  as  receiver, 
as  vest  in  him  title  to  the  real 
estate ;  in  the  latter  it  is  simply 
necessary  to  show  his  appointment 
and  that  he  rightfully  represents 
the  judgment  creditor,  as  whose 
representative  he  brings  the  action, 
so  that  the  judgment  will  be  a  bar 
against  anv  one  claiming  under 
the  original  judgment.  Id. 

5.  An  order,  made  upon  the  applica- 
tion of  the  judgment  creditor,  au- 
thorizing the  prosecution  of  the 


action,  by  the  receiver,  is  sufficient 
for  this  purpose.  Id, 

6.  Accordingly  ?isld,  in  an  action  of 
the  latter  character,  commenced 
when  the  Code  of  Procedure  was 
in  force,  under  an  order  of  the 
court  authorizing  it,  no  question 
of  title  being  involved,  it  was  not 
necessary  to  show  a  filing  and  re- 
cording of  the  order  appointing  the 
receiver,  as  required  by  said  Code, 
in  order  to  vest  in  the  receiver 
title  to  the  debtor's  real  estate, 
nor  was  it  necessary  to  show, 
where  the  real  estate  was  situated 
in  the  city  of  New  York,  acomplU 
ance  with  the  provisions  of  the  act 
of  1818  (§§  169, 160,  chap.  86, 1 R.  L. 
181S),  in  reganl  to  recording  trans- 
fers of  title  in  the  register's  office 
in  that  city.  Id. 

7.  In  such  an  action  a  question  sim- 
ply affecting  tlie  regularity  of  the 
appointment  of  the  receiver  may 
not  be  raised  by  defendants.       Id, 


8.  On  trial  of  an  action  for  libel, 
where  the  alleged  libelous  publi- 
cation contained  charges  injurious 
to  plaintiffs  character  and  to  his 
business,  and  the  complaint 
averred  that  by  reason  of  the  libel 
plaintiff  had  been  greatly  injured 
in  his  business,  by  the  loss  of  good- 
will and  patronage,  plaintiff  was 
permitted  to  testify  as  a  witness 
that  immediately  after  the  piibli. 
cation  his  business  fell  off,  and  to 
state  the  amount  of  his  daily  sales 
up  to  and  immediately  after  such 
publication.  The  questions  were 
objected  to  generally  HM,  de- 
fendant could  not  object  on  appeal 
that  the  complaint  was  not  si>ecifio 
enough  to  authorize  proof  of  special 
damage.     Bergmann  v.  Jones.    61 

9.  Where  evidence  is  received  under 
a  general  obiection,  the  ruling 
will  not  be  held  erroneous  unless 
there  are  grounds  of  objection, 
which  could  not  have  been  obviated 
had  tbev  been  specified,  .or  unless 
the  evidence  in  its  essential  nature 
is  incompetent.  Id. 

10.  Also  held,  that  the  evidence  was 
sufficient  to  justify  the    submis- 
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eioa  of  tlie    qaesUon  of    special 
damage  to  the  Jury.  Id, 

11.  Alao  hM,  the  fact  that  other  per- 
BOD0  bad  publiahed  the  same  libel, 
and  that  aimilar  report*  had  been  in 
circulation,  in  regard  to  plaintiif, 
did  not  affect  his  right  to  have  the 
question  so  sobmitted.  Id, 

Id,  Where  a  pabUcation  is  libelous 
per  M,  and  is  proved  to  be  false, 
this  is  evidence  sufficient  to  require 
the  submission  of  the  question  of 
malice  to  the  Jury,  and  to  war- 
rant the  allowance  of  exemplary 
damages ;  and  this,  although  de- 
fendant give  evidence  tending  to 
prove  no  actual  malice*  Such 
evidence  is  to  be  considered  by  the 
jury,  and  it  is  for  them  to  deter- 
mine, in  view  of  all  the  evidence, 
whether  punitive  damages  should 
be  allowed  ornot.  /d. 

13.  It  is  not  a  ground  for  a  motion 
to  dismiss  the  complaint  in  an  ac 
tion  for  libel  that  the  innuendoes 
therein  are  ambiguous  or  uncer- 
tain; any  question  as  to  their 
meaning  may  be  submitted,  upon 
proper  requests,  to  the  considera- 
tion of  the  Jury.  Id. 

14.  Where  the  libelous  article  will 
bear  the  construction  put  upon  it  in 
the  innuendo  no  other  proof  is  nec- 
essary to  show  that  defendant  in- 
tended to  make  the  charge  against 
plaintiff  imputed  to  him.  Id. 

15.  The  Arm  of  W.  O.  i^  Co.,  of  New 
York,  ordered  certain  goods  to  be 
manufactured  for  them  by  plaint- 
iffs at  Z.,  Switaerland,  at  a  speci- 
fied price.  Plaintiffs  manufactured 
the  goods,  but,  they  having  de- 
clined in  the  market,  refused  to 
deliver ;  they  offered,  however,  to 
give  said  firm  credit  for  a  sum 
specified,  and  to  send  the  goods  on 
consignment,  W.  O.  ^  Co.  having 
the  privilege  as  fast  as  the  in- 
debtedness was  reduced  below  that 
sum,  to  take  from  the  consignment 
sufficient  goods  to  bring  the  debt 
up  to  the  prescribed  credit.  The 
goods  were  delivered  with  that 
understanding.  In  an  action 
against  the  individual  members  of 
said  firm  to  recover  for  the  goods 


so  delivered,  M.  who  had  be^n 
appointed  receiver  of  the  firm  in 
an  action  to  close  up  the  partner- 
ship,  and  who,  by  order  of  the 
court  made  on  his  own  application, 
had  been  permitted  to  come  in 
and  defend,  set  up  as  a  defense  a 
violation  of  the  revenue  laws  and 
proved  upon  the  trial  that  the 
goods  were  sent  through  the 
custom-house  at  a  valuation  less 
tlian  the  stipulated  price,  the  in- 
voices accompanying  them  being 
made  out  at  the  market  price  on 
the  day  the  goods  were  shipped 
from  Z.,  while  invoices  at  the 
stipulated  price  were  given  to  the 
purchasers.  The  original  defend- 
ants  did  not  interpose  this  defense. 
Plaintiff!}'  counsel  requested  the 
court  to  direct  a  vexdict  a^rainst 
the  original  defendants  with  « 
proviso  that  plaintiffs  should  have 
no  remedy  as  against  the  funds  in 
the  bands  of  the  receiver.  This 
was  refused  and  a  verdict  directed 
for  all  the  defendants.  BM  error; 
that  conceding  a  violation  of  the 
revenue  laws  was  proved,  as  to 
which  qiuBre,  the  original  defend, 
ants  were  not  entiUed  to  avail 
themselves  of  such  a  defense,  as 
they  had  not  pleaded  it.  Haneg- 
ffery.  WetUtHn.  252 

16.  It  $eem»  that  when  it  appears,  in 
an  action  to  recover  for  goods  sold, 
by  plaintiff's  own  proof,  or  upon  a 
defense  properly  interposed,  that 
the  goods  were  bought  and  sold 
for  the  purpose  of  being  introduced 
into  the  country  in  violation  of  its 
revenue  laws,  and  that  the  vendor 
shared  in  the  illegal  transaction  or 
assisted  In  defrauding  the  customs, 
plaiutiff may  not  recover;  but  un- 
less it  appears  upon  plaintiff's  own 
showing  or  is  pleaded  as  a  defense, 
defendant  is  not  entitled  to  the 
benefit  of  it  as  such.  Id, 

17.  O.,  one  of  said  firm,  was  called 
as  a  witness  for  the  receiver ,  his 
testimony  was  not  directly  contrsr 
dieted.  The  court  refused  to  sub- 
mit the  question  of  his  credibility 
to  the  J  u ry .  EM  error ;  that  as  be 
was  an  interested  witness  the  quecu 
tion  was  for  the  jury.  id. 

18.  It  seems  that  where  a  case  has, 
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by  the  assdnt  of  both  partiet,  been 
tried  upon  one  theory^  the  ooart 
will  not  pennit  it  to  be  sent  to 
the  jury  on  another.  B^wneU  v. 
WMjiey.  802 

10.  Where,  npon  the  trial  of  a  cause, 
it  was  stipulated  that  either  paity 
might  read  from  the  printed  caee 
in  another  action,  '*  whatever  was 
relevant  to  this  action/'  and  there 
appeared  in  said  case  a  stipulation 
admittinff  certain  facts,  which  was 
read  withoiit  objection,  hsid,  that 
the  facts  must  he  taken  as  so  ad- 
mitted ;  and  that  the  stipulation 
oould  not  be  rejected  or  disre- 
carded  on  appeal.  Whiting  ▼. 
SdmuruU,  809 

20.  As  to  what  might  have  been  the 
effect  of  a  proper  objection  inter- 
posed in  time,  quctre.  Id. 

21.  Where  a  complaint  alleged  that 
plaintiff  intrusted  to  defendant  a 
sum  of  money  upon  his  promising 
to  invest  the  same  for  the  former, 
but  that  he  converted  it  to  his  use 
and  refused  to  pay  the  same,  held, 
that  plaintiff,  in  the  absence  of  any 
amendment  of  the  complaint,  was 
not  entitled  to  recover  upon  proof 
that  defendant  did  in  good  faith 
Invest  the  money,  but  negligently 
took  insufficient  security ;  tliat  it 
was  necessary  to  show  either  that 
defendant  made  no  investment,  or 
if  he  did  in  form,  that  it  was  not 
Ixmafide.    King  v.  MaeKeUar.  817 

22.  In  such  an  action  evidence  was 
given  to  the  effect  that  plaintiff 
authorised  the  investment  of  the 
money  in  a  second  mortgage  to  be 
taken  by  defendant's  wife  on  a 
conveyance  by  iier  of  the  mort- 
gaged premises,  that  the  premises 
were  conveyed,  the  mortgage  taken 
and  assigned  by  the  wife  to 
plaintiff.  The  premises  were  sold 
on  foreclosure  of  the  first  mort- 
gage. The  case  was  submitted  to 
the  jury  solely  on  the  question  as 
to  whether  such  assignment  was  a 
bona  fide  investment  of  plaintifTs 
money.  It  appeared  that  interest 
was  regularly  paid  by  the  mort- 
gagor from  1871.  when  the  mort- 
gage was  given,  until  1877.  De- 
fendant then  offered  evidence  of 


the  value  of  the  property  when  the 
mortgage  was  given,  which  was 
objected  to  and  excluded.  Held 
error  ;  that  if  in  ftict  the  mortgage 
was  a  substantial  and  good  se- 
curity when  taken  and  assigned, 
this  was  materia]  and  proper  upon 
the  question  of  good  faith.         Id. 

28.  Defendant's  oonnsel  sought  to 
sustain  the  ruling  on  the  ground 
that  although  the  mortgage  was 
taken  and  aHsigned  by  defendant's 
wife,  yet  that  he  was  the  real 
party,  and  the  investment  was  a 
dealing  by  him  as  plaintiff's  agent 
with  himself  and  so  invalid.  Held 
untenable ;  as  the  case  was  not 
submitted  to  the  jury  on  that 
questioiL  id. 

24.  Where  a  complaint  contains  an 
allegation  of  non-payment  as  a 
necessary  and  materitd  fact  to  con- 
Btitute  the  cause  of  action,  proof 
of  payment  is  admissible  under  a 
general  denial  in  the  answer. 
Knappy.  Roche.  829 

25.  Upon  the  trial  of  an  action,  upon 
a  promissory  note,  it  appeared  tliat 
defendant  executed  me  note  for 
the  accommodation  of  the  payee, 
who  indorsed  the  same  to  plaintiff; 
that  said  payee  was  dead,  but  that 
for  a  period  of  seventeen  years 
after  tne  note  fell  due  he  was 
within  the  jurisdiction  of  the  court. 
Defendant  then  ofi^sred  to  show 
that  plaintiff  was  in  indigent  cir- 
cumstances during  this  period ;  this 
was  objected  to  and  excluded. 
Held  error ;  and  that  the  error  was 
not  cured,  or  the  objection  waived, 
bv  the  rejection,  upon  defendants* 
objection,  of  evidence  offered  by 
plaintiff,  tending  to  explain  the 
delay  in  bringing  suit.  Bean  v. 
TonneU.  881 

26.  The  complaint  alleged  the  em- 
ployment of  defendant  as  attorney, 
etc,  and  that  while  so  employed 
he  reoeived  the  money  in  question 
"  in  a  fiduciary  capacity ,"  that  the 
same  had  been  demanded,  but  tliat 
he  neglected  and  refused  to  pay 
the  same  and  had  converted  it  to 
his  own  use.  Hdd^  that  the  cause 
of  action  was  one  ex  ccmtraetu  not 
e»  delicto  ;  that  proof  that  defend. 
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ant  had  received  monej  to  wbich 
plaintiff  was  entitled  was  sufficient 
to  sastain  the  action  ;  that  not- 
withstanding the  allegation  that 
defendant  received  it  in  a  fiduciary 
capacity,  if  no  order  of  arrest  had 
been  granted  during  the  pendency 
of  the  action,  the  effect  of  the 
judgment  would  not  be  to  subject 
defendant  to  an  execution  against 
his  person  (Code  of  Civil  Pro- 
cedure, §  1487X  ftnd  so  proof  of  the 
allegation  was  not  essential.  8egeU 
ken  V  Meyer,  473 

27.  In  the  cases  where  under  the  Code 
of  Civil  Procedure  (§  650)  the 
right  to  arrest  depends  upon  facts 
extrinsic  the  cause  of  action,  and 
where  no  execution  against  the 
person  can  issue  unless  an  order 
of  arrest  has  been  obtained  and 
executed  before  judgment,  these 
extrinsic  matters  need  not  be  al- 
leged in  the  complaint,  and  if 
alleged,  are  immaterial  to  the 
cause  of  action  and  need  not  be 
proved  upon  the  trial.  Id, 

28.  It  is  not  the  object  of  the  clerk's 
minutes  to  indicate  the  legal  ques- 
tions raised  upon  a  trial  and  deter- 
mined by  the  court,  and  they  can- 
not,  therefore,  be  properly  referred 
to  to  ascertain  the  grounds  of  de- 
cision.   Scott  V.  Morgan.  508 

29.  Where,  therefore,  a  case  as  set- 
tled stated  the  grounds  upon  which 
a  motion  to  dismiss  the  complaint 
was  made  and  granted,  Ae/d,that 
this  was  controlling  and  respondent 
could  not  refer  to  the  minutes, 
although  incorporated  in  the 
record,  to  show  that  the  motion 
was  also  based  upon  other  grounds 
than  those  stated  in  the  case.     Id. 

30.  But  held,  that  respondent  had 
the  right,  in  support  of  the  judg- 
ment, to  urge  any  sufficient  ground 
appearing  from  the  record  which 
he  might  have  raised  in  the  court 
below,  provided  it  could  not  have 
been  obviated  had  it  been  raised 
on  the  triaL  Id. 

81.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (§  756  et  8eq.\ 
where,  after  issue  has  been  joined 
in  an  equity  action,  the  plaintiff 


transfers  his  interest,  the  tmns- 
feree  may  move  to  be  substituted 
as  plaintiff ;  and  where,  upon  such 
motion,  made  with  due  notice  to 
the  defendant,  an  order  of  substi- 
tution is  granted  without  directing 
supplemental  pleadings,  or  an 
amendment  of  the  complaint,  aside 
from  such  substitution,  the  ques- 
tion as  to  title  iu  the  substituted 
plaintiff  is  determined  bv  the  order, 
and  may  not  be  raised  upon  the 
trial ;  and  this,  although  defend, 
ant  made  default  upon  Uie  motion. 
Smiih  V.  Zalineki,  619 

32.  In  an  action  to  recover  for  ser- 
vices as  upon  a  quantum  meruU 
plaintiff  is  not  concluded  as  to  the 
value  of  the  service  by  the  amount 
originally  claimed  in  the  complaint, 
where  the  latter  has  been  amended 
by  increasing  the  amount,  nor  is 
he  concluded  or  impeached  by  dis- 
crepancies between  different  bills 
of  particulars  furnished,  Sher- 
toood  V.  Eauser.  626 

W?tere  objection  to  contract  of 

sale  that  it  is  void  under  statuts  of 
frauds  is  not  taken  in  pleadings,  or 
on  trial^  it  cannot  he  raised  by  re- 
guests  to  find. 

See  Porter  Y.  Wormser,  431 

Oeneral  objection  to  etidenee 

not  available  on  appeal  save  where  the 
objection,  could  not  have  been  obviated 
had  it  been  specified. 

See  CoUeran  v.   Kennedy,  (Mem.) 

634 

See  Criminal  TbiaIi. 


TRUSTS  AND  TRUSTEES. 

1.  Defendant  B.  purchased  certain 
securities  under  an  agreement  be- 
tween him  and  plaintiff  that  the 
purchase  should  be  made  by  B.  on 
joint  account,  each  to  furnish  half 
of  the  purchase-money.  Plaintiff 
placed  in  the  hands  of  B.  sufficient 
funds  to  pay  for  his  half.  At  the 
time  of  the  agreement  the  amount 
of  the  secuntieff  and  the  price 
were  not  known.  In  an  action  for 
an  accounting,   held,  that   B.  be- 
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c&me  tlie  agent  of  plaintiff  as  to 
the  half  interest  of  the  latter,  and 
a  qfutd  trastee  of  the  monev 
placed  in  his  hands*  and  of  the 
property  parchased  ;  that  the 
plaintiff  had  the  right  to  call  B. 
to  account  in  equity,  and  the  bur- 
den was  upon  the  latter  of  show- 
ing both  the  price  paid  and  what 
property  was  purchaaed.  Marvin 
V.  Brooks.  71 

2.  Tliree  persons,  who  had  jointly 
indorsed  the  notes  of  a  manufac- 
turing corporation,  entered  into  a 
written  agreement  with  each 
other  to  the  effect  that  if  the  cor- 
poration* should  fail  to  pay  said 
notes  at  maturity  they  would 
each  pay  one-third  of  the  amount 
unpaid,  and  in  case  of  failure  of 
either  to  pay  his  proportion,  and 
either  of  the  others  should  pay 
more  than  his  share,  the  one  so 
paying  should  **  have  and  recover 
from  the  one  so  failing  an  amount 
equal  to  his  aliquot  part."  It  was 
also  agreed  that  each  of  the  parties 
should  execute,  to  a  trustee  named, 
a  mortgage  as  security  for  the  per- 
formance  of  his  agreement ;  and  it 
was  provided  that  in  case  of  failure 
of  one  of  the  parties  to  pay  his 
share  of  the  unpaid  paper,  "and 
which  either  of  the  parties  shall 
have  paid  in  whole  or  in  part, 
then  and  in  that  case  the  said 
trustee  is  empowered,  and  it  shall 
be  his  duty,  at  the  request  of  the 
parties  so  having  paid,  to  fore- 
close  the  mortgage  made  by  the 
party"  so  failing  to  pay.  Mort- 
gages  were  executed  as  required ; 
each  stated  that  it  was  given  to 
secure  the  payment  of  $25,000, 
according  to  the  conditions  of  the 
agreement.  The  corporation  made 
default  in  the  payment  of  certain 
of  the  notes .  In  an  action  brought 
by  the  trustees  and  the  holders  of 
certain  of  said  notes  to  foreclose 
one  of  the  mortgage,  it  was  shown 
that  the  corporation  and  the  in- 
dorsers  were  insolvent,  and  that 
nothing  had  been  paid  upon  said 
notes  by  any  of  the  parties.  Held, 
that  the  trust  was  not  created  for 
the  benefit  of  the  creditors,  but 
solely  for  that  of  the  parties  to 
the  agreement ;  that  it  imposed 
no   primary    liability    upon    the 


latter;  and  that  the  holders  of 
the  notes  were  not  entitled  to  be 
subrogated  to  the  rights  of  the 
indorsers  in  .  the  securities  ;  also 
that  the  action  could  not  be  main- 
tained, as  there  had  been  no  breach 
of  the  condition  of  the  agreement, 
authorizing  a  foreclosure,  as  nei- 
ther of  the  other  parties  thereto 
had  paid  any  portion  of  the  sum 
which  the  mortgagor  was  thereby 
bound  to  pay.  &ward  v.  Hunt- 
ington, 104 

8.  A  purchase  by  a  trustee  for  him- 
self of  trust  property  is  not  abso- 
lutely void  out  is  voidable  at  the 
election  of  the  cestui  que  trust. 
Dodge  v.  Stevens,  209 

4.  Where  the  purchase  is  of  real 
estate,  and  tue  title  has  been 
vested  in  the  trustee  by  a  convey- 
ance, the  cestui  que  trust  may 
maintain  an  action  to  compel  a 
conveyance  to  him,  or  in  trust  for 
him  by  the  trustees,  and  it  is  no 
objection  to  the  granting  of  the 
relief  sought  that  the  defect  in 
his  title  appears  upon  the  records. 

Id, 

6.  Where,  after  having  received  a 
conveyance,  the  trustee  executed 
a  mortgage  upon  tlie  real  estate  to 
one  having  full  notice  of  the 
rights  of  the  cestui  que  triuft,  held, 
that  the  mortgagee  might  be 
joined  with  the  trustee  as  party 
defendant  for  the  purpose  of 
affording  complete  relief,  and  free- 
ing the  title  from  embarrassment 
by  setting  aside  the  mortgage.   Id, 

6.  Plaintiff's  father  died  intestate  ; 
his  mother  was  appointed  adminis 
tratrix  and  also  general  guardian 
for  the  infant  children,  five  in 
number.  A  settlement  of  the  ac- 
counts of  said  administratrix  was 
had  and  a  final  decree  entered  by 
the  surrogate  fixing  the  shares 
of  the  infants;  subsequently  two 
of  them  died  intestate.  Defendant 
was  the  attorney,  counsel  and  proc- 
tor for  the  widow,  and  as  such 
received  moneys  belonging  to  the 
estate.    Upon    an  accounting  he 

five  to  the   widow  a  written  ac- 
nowledgment  stating  that  there 
was  due  to  her,  as  guardian  for 
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tbe  three  sarviving  chfldr*!!,  the 
flum  of  $1,500,  pftjable  according 
to  the  Burrogate'fi  decree,  interest 
thereon  to  be  paid  semi-annually. 
Subeeqaently  the  widow  died  and 
K.  was  appointed  bj  the  surrogate 
general  guardian  of  the  plaintiff, 
who,  beiDff  stSU  an  infant,  brings 
this  action  Dj  said  K.  as  his  guara- 
ian  ad  litem,  duly  appointed  for 
that  purpose  to  recover  his  share. 
Deld,  that  the  action  was  well 
brought,  and  that  a  good  cause  of 
action  was  shown  for  $500 ;  that 
the  acknowledgment  was  an  ad- 
mission that  the  money  belonged 
to  plaintiff  and  had  been  helabj 
his  general  guardian  in  trust  for 
him;  and,  even  if  not  originally 
collected  and  received  by  defend- 
ant for  plaintiff,  but  paid  over  to 
him  by  said  guardian,  as  he  had 
knowledge  that  it  was  a  trust  fund, 
he  received  it  impressed  with  the 
same  trust,  and  plaintiff's  share 
therein  having  been  ascertained 
and  agreed  upon,  he  could  follow 
the  fund  and  maintain  an  action 
for  his  share.     JSegelken  r.  Meyer. 

473 

7.  A  petition  presented  to  a  surrogate 
set  forth  that  J.  was  trustee  under 
the  will  of  McC. ;  that  the  pe- 
titioner was  by  the  terms  of  the 
will  entitled  to  the  interest  on  the 
trust  fund,  which  was  so  invested 
as  to  yield  an  annual  income,  of 
which  at  least  $837.50  was  then 
in  the  hands  of  the  trustee,  and 
that  he  refused  to  pay  it  over, 
claimiDg  that  the  petitioner  had  as- 
signed nis  interest,  which  claim, 
the  petitioner  averred,  was  un- 
founded. Heldy  that  the  petition 
was  sufficient  to  entitle  the  peti- 
tioner under  the  Code  of  Civil  Pro- 
cedure (§5^  2803,  2804)  to  an  order 
for  an  accounting.  In  re  Me- 
Carter,  658 

8.  Tlie  answer  did  not  deny  the 
validity  or  legality  of  the  petition- 
er's claim,  but  set  up  the  pendency 
of  an  action  in  which  the  trustee 
was  plaintiff  and  the  petitioner 
and  others  were  defendants,  for 
the  purpose  of  settling  conflicting 
claims,  alleged  by  the  trustee  to 
have  been  made  upon  the  fund 
and   its    income.    No   proof  was 


gitvn  in  support  of  these  alle^ 
gations.  Udd,  the  fiicta  atated  did 
not  in  any  way  tend  to  show  that 
the  petitioner's  claim  waa  of  doubt- 
ful  validity,  or  tliat  the  action  wu 
necessary  ;  but  if  this  wen  other- 
wise,  in  the  absenea  of  the  denial 
of  validity  or  legality  required  by 
the  God«  (§  3805),  the  pendency  of 
the  action  was  immaterial  and  was 
no  bar  to  an  accounting.  Id. 

0.  Also  held,  that  it  was  in  the  dis- 
cretion  of  the  Supreme  Court  to 
impose  the  costs  of  an  unsuccess- 
ful appeal  from  the  surrpgate's 
decision  upon  the  trustee  pemoa. 
ally.  Id. 

10.  Also,  that  upon  affirmance  here  ot 
the  judgment  of  the  General  Term, 
the  trustee  should  be  charged  witn 
the  costs.  Id. 


USITRT. 

1.  8.  eKeouted  certain  bonds  and  a 
trust  mortgace  to  secure  the  same; 
plaintiff  took  a  portion  of  said 
lx)nda  at  a  discount  of  five  per  cent, 
under  an  agreement  that  "suffi- 
cient of  the  sum  advanced  should 
l>e  used  to  pay  a  prior  mortgage  on 
the  premises  ;  *'  this  was  done  and 
the  prior  mortgage  canceled  of 
irecotd.  In  an  action  brought  to 
foreclose  the  trust  mortgage  it  was 
adjudged  that  plaintiff^s  bonds 
were  usurious  and  void.  Plaintiff 
thereupon  brought  this  action  ank- 
ing  to  be  subrogated  to  the  rights 
of  the  prior  mortgagee,  and  to  fore; 
close  the  prior  mortgage.  Held, 
that  as  plaintiff  had  no  right  of 
subrogation  save  under  the  agree- 
ment to  pay  off  said  mortgage,  and 
as  that  was  part  of  and  could  not 
be  separated  from  the  usurious 
agreement,  the  action  was  not 
maintainable.    BmULmn  v.  Moffett. 


3.  In  an  action  to  f oredose  a  mort- 
gage, the  defense  was  usury.  The 
usurious  agreement,  as  alleged  and 
found,  was  In  substance  that  the 
mortgagor  should  execute  the 
bond  and  mortgage  in  question  to 
the  mortgagees  named,  who  wer^ 
creditors  ox  his,  and  WKnther  mort- 
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gage  of  8,(M)0  to  other  creditors ; 
which  mortgaffes  should  be  as- 
signed to  plaintiff,  he  paying  there- 
for the  sum  of  $6,000  It  appeared 
that  plaintiff  was  informed  that 
the  mortgagor  did  owe  the  mort- 
gagees the  sum  of  $7,000  ;  that 
they  had  agreed  to  take  such  secu- 
rity, and  would  receipt  for  the 
amount  thereof,  and  he  could  pur- 
oha.se  the  mortgages  for  the  sum 
specified.  The  securities  were  exe- 
cuted, and  plaintiff  paid,  upon  as- 
signment thereof  to  him,  the  sum 
agreed,  of  which  sum  the  mort- 
gagor paid  to  the  mortgagees 
$5,000,  the  mortgagees  named  in 
the  mortgage  in  suit  receiving 
$3|000.  The  assignment  contained 
a  covenant  that  the  full  sum  of 
$4,000  "  is  secured,  owing  and  un- 
paid on  account  of  said  mortgage." 
The  mortgagor  also  made  a  writ- 
ten statement  that  the  mortgage 
was  given  to  secure  the  payment 
of  the  sum  named,  that  it  was  due, 
and  that  no  defense  existed.  Held^ 
that  the  defense  was  not  sustained; 
that  the  bond  and  mortgage,  on 
delivery  to  the  mortgagees,  be- 
canie  valid  secnrities  in  their 
hands,  and  could  be  sold  by  them 
at  any  price,  without  imputation 
of  usury.      Dunham  v.  OwU4fpp. 

a.  But,  Tidd,  that  if  in  fact  the  real 
debt  owing  to  the  mortgagees  was 
less  than  the  sum  named  in  the 
mortgage,  they  could  not,  nor 
could  plaintiff  enforce  it  for  more 
than  the  amount  of  the  debt.     Id, 

4.  It  is  the  right  of  a  person,  in  order 
that  he  may  obtain  more  than  the 
lawful  rate  of  interest  for  his 
money,  to  require  securities  wliich 
have  had  a  valid  inception,  and 
which  he  may  lawfully  purchase  at 
a  discount  greater  than  such  rate  ; 
and  when  securities  appearing  on 
their  face  to  be  valid  and  subsist- 
ing obligations  are  produced  to 
him,  and  he  purchases  them  upon 
the  faith  of  representations  on  the 
part  of  the  parties  thereto  that 
they  are  what  they  appear,  and 
that  there  is  no  defense,  the  par- 
ties are  estopped  from  claiming 
that  they  had  in  fact  no  inception 
until  thus  purchased  and  so  that 
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they  are  usnrious.     Un.  JD.  Svga. 
Instn.  V.  WUmot,  231 

5.  The  estoppel  also  binds  the 
privies  in  estate  of  the  parties, 
and  when  the  securities  so  pur- 
chased are  a  bond  and  mortgage,  a 
sulMequent  lienor,  whether  by 
mortgage  or  mechanic's  lien,  may 
not  interpose  the  defense  of  usury, 
as  such  lienor  can  have  no  better 
right  than  the  owner  or  borrower 
had  at  the  time  the  lien  was 
created.  Id, 

6.  II  8€em8  that  under  the  law  of  this 
State  u  subsequent  lienholder,  by 
mortgage,  jud^ent  or  mechanic's 
lien,  may  avail  himself  of  the  de- 
fense of  usury  against  a  prior 
mortgage.  Id, 


VENDOR  AND  PURCHASER, 

Where  a  vendee  brings  an  action  to 
impeach  the  account  of  his  vendor, 
on  grounds  which  imply  the  exist- 
ence  of  a  formal  contract  of  sale, 
he  cannot  question  the  validity  of 
the  contract  under  the  statute  of 
frauds.    Porter  v.  WcrmBer,     481 

See  Judicial  Sales. 


VERIFICATION. 

1.  Where  an  affidavit  of  the  assignor 
for  the  Ijenefit  of  creditors  to  the 
inventory,  after  stating  as  required 
by  the  statute  (Subd.  5.  S  3,  Chap. 
466,  Laws  of  1877  ,as  amended 
bv  §  1  ,  chap.  818,  Laws  of 
1878).  that  the  same  was  **  in  all 
respects  just  and  true,'*  added  *'  to 
deponent's  best  knowledge,  infor- 
mation and  belief,"  Tutd,  that 
there  was  a  substantial  compliance 
with  the  statute;  that  it  was  not 
essential  that  the  matter  sworn  to 
should  be  wholty  within  the  actual 
knowled^  of  the  debtor ;  and  that 
the  added  words  did  not  modify  or 
detract  from  those  preceding  them. 
PraU  V.  Stevens,  387 

3.  The  verification  to  a  petition  upon 
which  a  citation  was  issued  by  a 
surrogate,  requiring  an  executor  to 
show  cause  why  he  should  not  file 
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an  inventory,  render  and  settle  his 
accounts  and  pay  a  legacy,  stated 
that  the  petitioner  ''  knows  the  con- 
tents thereof,  and  that  the  same 
are  true."  Heliiy  tliat  this  was 
equivalent  to  saying  that  they  are 
true,  to  the  knowledge  of  depon- 
ent ;  and  so,  that  there  was  a  sub- 
stantial compliance  with  th«  provis- 
ions of  the  Code  of  Civil  Procedure. 
(§§  2534,   536.)    In  re  Macaulay, 

574 


WAIVER. 

When  a  railroad  hy 

non  of  and  constructing  embankments 
on  lands  condemned  for  its  vse,  does 
not  waive  right  to  appeal  from  order 
confirming  report  of  commissioners 
assessing  the  damages. 
In  re  N.  F.,  W.&dkB,R,Co,  287 

When  conditions  precedent  to 

right  of  mortgagee^  to  take  possession 
under  chattel  mortgage,  waived  by  sur- 
render of  possession, 

Nichols  V.  Mase.  .  100 


WATER-COURSES. 

1.  In  1841  the  P.  C.  M.  Co.  owned 
lands  on  both  sides  of  the  S.  river, 
also  the  bed  of  the  river,  a  dam 
across  it  and  all  the  water  power 
created  thereby.  Upon  its  lands, 
on  one  side  of  the  river,  was  a  cot- 
ton factory,  on  the  other  side  a 
grist-mill,  both  run  by  such  water 
power.  In  that  year  said  corpora- 
tion conveyed  to  C.  and  M.  the 
grist-mill  property,  covenanting 
that  the  grantee  should  have  and 
might  use  the  water  necessary  to 
operate  the  grist-mill,  "with  the 
exception  of  the  water  *  ♦  re- 
served *' ;  by  a  clause  in  the  deed 
the  grantor  reserved  to  itself  *'  the 
right  at  all  times  to  use  so  much 
of  tiie  water  of  the  river  and  dam, 
which  now  is  or  may  hereafter  be 
therein,  or  in  any  dam  erected  here- 
after, as  shall  be  necessary  to  oper- 
ate the  present  or  any  additional 
machinery  which  may  be  hereafter 
put  in  the  buildiog  now"  used  as 
a  cotton  factory,  "or  in  any  build- 
ing to  be  erected  on  the  site  thereof, 
of  the  like  or  less  dimensions."  At 


the  time  of  the  conveyance  there 
was  in  operation,  in  the  factory, 
machinery  requiring  one  hundred 
hoarse  power  to  operate  it.  The 
machinery  was  subsequently 
changed,^  and  an  addition  was  built 
to  the  factory,  in  which  machinery 
was  placed.  Plaintiff  succeeded 
to  the  rights  of  the  P.  C.  M.  Co.. 
but  never  operated  machinery  in 
the  mill  requiring  more  than  forty 
horse  power ;  the  machinery  in  the 
addition  required  from  ten  to 
twenty  horse  power  to  run  it.  In 
the  summer  and  fall  of  1879  the 
water  of  the  river  was  low,  and 
with  what  was  reserved  and  stored 
in  the  pond  at  night,  there  was  not 
sufficient  to  operate  plaintifiTs 
machinery  in  the  day-time.  De. 
fendant,  who  had  succeeded  to  the 
rights  of  C.  and  M.,  continued  to 
draw  water  from  the  pond  to  oper- 
ate  his  grist-mill.  In  an  action  to 
recover  damages  and  to  restrain  a 
further  diversion  of  the  water,  ?t£ld^ 
that  the  refei-ence  in  the  reserva- 
tion to  the  machinery  then  in  the 
factory  was  a  measure  of  quantity 
not  a  limitation  on  the  use ;  that 
the  quantity  so  i^served  could  be 
used  for  any  purpose  or  anywhere  ; 
but  beyond  that  quantity,  if  power 
was  desired  for  additional  machin- 
ery, it  could  only  be  used  for  such 
as  was  placed  in  the  original  fac- 
tory  building,  or  one  erected  on  its 
site ;  that,  therefore,  so  long  as 
plaintiff  did  not  use  more  than  one 
hundred  horse  power,  he  could  use 
that  quantity  to  propel  the  machin- 
ery either  in  the  main  building  or 
the  addition,  aod  up  to  that  point, 
so  far  as  needed  to  run  his  machin- 
ery, he  was  entitled  to  the  exclusive 
use.     Oroat  v.  Modk,  115 

.  The  S.  river  is  a  public  highway  ; 
at  the  place  where  the  dam  was 
erected  it  was  only  navigable  by 
row  boats .  The  right  to  build  and 
maintain  a  dam,  not  exceeding 
eight  feet  high,  was  granted  by 
various  statutes  (Chap.  149.  Laws 
of  1811  :  chap.  20,  Laws  of 
1835;  chap.  531,  Laws  of  1864), 
subject,  however,  to  a  con- 
dition that  through  it  a  lock  for 
the  passage  of  boats  should  be 
made  and  kept  in  repair.  A  dam 
was  built  many  years  before  1841 
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and  maintained  from  the  time  of 
its  constraction  down,  bat  no  lock 
waa  ever  constructed  therein .  In 
1841  the  dam  waa  about  nine  feet 
high ;  in  1879  it  was  nine  feet  five 
inches  high  and  to  the  top  of  the 
flush-boards,  wliich  were  used  dur- 
ing the  whole  summer  and  fall  of 
that  year ;  the  height  was  ten  feet 
six  inches .  Defendant  claimed  the 
right  to  draw  water  from  the  pond 
when  the  water  was  more  than 
eight  feet  deep  at  the  dam,  and  at 
no  time  used  the  water  when  it 
could  not  have  run  over  a  dam 
eight  feet.  Held,  that  such  claim 
was  untenable  ;  that,  as  against 
the  defendant,  plaintiff  had  the 
right  to  maintain  the  dam  at  any 
height,  and  to  hold  and  store  the 
water  required  to  produce  power 
sufficient  to  operate  his  machinery, 
and  to  use  all  the  water  so  stored 
so  far  as  necessary  to  produce  such 
power ;  and  whenever  there  was 
not  sufficient  water  to  give  that 
power,  any  use  of  it  by  defendant 
was  unauthorized  and    unlawful. 

Id, 

3.  Also  held,  that  defendant  could 
not  object  that  the  dam,  as  main- 
tained, was  unauthorized  and  an 
unlawful  obstruction  of  a  high- 
way ;  that  plaintiff,  as  riparian 
owner,  had  the  right  to  dam  it, 
and  if  he  unlawfully  obstructed 
its  use  as  a  highway,  defendant 
could  only  complain  as  a  navi- 
gator, and  on  proof  that  he  desired 
to  use  the  river  for  navigation. 

Id. 

4.  Also  held,  that,  in  the  absence  of 
proof  that  any  one  can,  or  does,  or 
desires  to  navigate  the  river,  the 
dam  could  in  no  sense  be  considered 
a  nuisance  such  as  calls  upon  a 
court  of  equity  to  deny  plaintiff 
relief ;  that  defendant,  as  against 
him,  was  estopped  from  denying 
his  right  to  the  water  reserved. 

Id, 

5.  Also  held,  that  as  the  acts  limit- 
ing the  height  of  the  dam  were 
private  acts,  in  the  absence  of 
evidence  of  b:nowledge,  plaintiff 
was  not  chargeable  with  notice  of 
the  limitation.  Id. 


WIDOW. 

1.  The  will  of  M.  gave  to  S.  M.  one. 
third  of  his  residuary  estate,  in 
trust,  to  pay  the  interest  thereof  to 
S.  U.,  on  condition  that  he  shall 
renounce  the  lioman  Catholic 
priesthood,  and  gave  to  him  the 
principal  and  accumulated  interest 
on  condition  that  he  shall  marry. 
Incase  of  the  death  of  S.  H.  before 
marriage  such  share  was  given  to 
S.  M.  "  at  the  time  of  his  mar- 
riage." S.  H.  executed  an  assign- 
ment and  release  of  all  his  interest 
to  S.  M. ;  the  latter  married,  and 
thereafter  died  leaving  a  will ;  S. 
H.  is  still  living,  ffeld,  that  the 
conditions  attached  to  the  gift  to 
S.  H.  were  conditions  precedent, 
and  until  performance  he  took  no 
vested  estate  or  interest,  legal  or 
equitable,  in  either  the  principal  or 
income  of  the  fund;  tiiat  the  al- 
ternative gift  to  S.  M.  was  also  con- 
ditional ;  that  his  contingent  Inter- 
est,  however,  did  not  lapse  upon 
his  death,  but  survived  and  was 
transmissible,  and  passed  to  his 
representatives,  who,  in  case  of  the 
death  of  S.  H.  before  marriage,  will 
be  entitled  to  the  fund.  Senyan 
V.  See.  568 

3.  As  to  whether  in  case  of  the  mar- 
riage of  S.  H  he  would  be  entitled 
to  the  fund,  or  whether  the  at- 
tempted  transfer  will  operate  by 
way  of  estoppel,  quare.  Id, 

8.  The  will  of  Z.,  after  directing 
payment  of  debts,  funeral  ex- 
penses,  etc.,  gave  to  his  wife  dur- 
Ing  her  life  *'the  rents,  income, 
intere^st,  use  and  occupancy"  of 
all  his  estate,  real  and  personal, 
upon  condition  that  she  keep  the 
buildings  and  personal  property 
insured,  pay  all  taxes  and  assess- 
ments, and  keep  said  estate  in 
good  repair.  Held,  that  the  pro- 
vision was  inconsistent  with  the 
assertion  of  a  dower  right,  and  so 
must  be  construed  as  in  lieu  of 
dower ;  and,  the  widow  having 
accepted  the  provision  so  mad«, 
that  she  could  not  thereafter  claim 
dower.    In  re  Zahrt,  805 

4.  A  widow,  who,  by  the  will  of  her 
deceased  husband,  has  a  life  estate 
in  lands  of  which  he  died  seized, 
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in  case  of  sale  upon  foreclonare 
of  a  mortage  thereon  leaving  a 
surplus,  is  not  eutitled,  as  of  right, 
to  a  gross  sum  for  the  value  of  her 
life  estate  in  the  surplus  to  be 
estimated  pursuant  to  rule  71  of 
the  General  Rules  of  Practice.    Id. 

5.  Except  in  the  case  of  dower  which 
is  provided  for  by  the  Code  of 
Oivll  Procedure  (Subd.  8,  ^  2793), 
whether  the  widow  shall  have  a 
gross  sum  in  lieu  of  a  life  estate 
rests  in  the  discretion  of  the  court. 

Id. 

6.  Said  rule  simply  provides  for  the 
manner  of  estimating  the  gross 
sum  when  it  is  allowed.  Id. 


WILLS. 

1.  A  devisee  who  claims  a  mere  lefal 
estate  in  the  real  property  of  the 
testator,  when  there  is  no  trust, 
cannot  maintain  an  action  for  the 
construction  of  the  devise,  but 
must  assert  his  title  by  a  legal 
action,  or,  if  in  possession,  mast 
awidt  an  attabk  upon  it  and  set  up 
the  devise  in  answer  to  the  hostile 
claim.    Weed  ▼.  Weed,  243 

2.  A  subscription  to  a  will  by  the 
testator  afteV  the  attestation  clause 
meets  the  requirement  of  the 
statute  (2  R.  8.  63,  ^  40),  requiring 
the  subscription  to  be  **  at  the  end 
of  the  will."  The  testator  by 
so  signing  makes  the  attestation 
clause  a  part  of  the  will;  and  so. as 
nothing  intervenes,  the  subscrip- 
tion is  at  the  end  of  the  will. 
Younger  v.  Duffie.  535 

8.  The  complaint,  in  an  action  under 
the  Code  of  Civil  Procedure  (§  1861) 
to  establish  a  will,  alleged,  in  sub- 
stance, that  the  testator,  an  inhabit- 
ant of,  and  domiciled  in  the  county 
of  R.,  in  this  State,  and  possessed 
of  personal  property  therein,  but 
temporarily  residing  in  Spain,  duly 
signed,  published,  declared  and 
executed  the  instrument  in  ques- 
tion before  a  notary,  that  it  remains 
on  file  in  the  office  of  the  notary, 
from  which,  by  reason  of  the  laws 
of  Spain,  it  cannot  be  taken,  and 
that  plaintiff  is  a  legatee  under  the 


will,     EM,  that  a  case  was  made 
out  authorizing  the  action.         Id, 

4.  In  proceeding  for  the  probate  of 
the  will  of  HT  it  appeared,  that  the 
testator  presented  the  will,  which 
was  written  by  himself,  to  J.,  who 
drew  the  attestation  clause  and 
signed  it  as  a  subscribing  witness, 
as  did  also  S.  The  latter  testified 
that  the  testator,  in  answer  to 
questions  of  J.,  stated  that  the  in- 
strument was  his  last  will  and  tes- 
tament, and  thereupon,  at  his  re- 
quest, the  two  witnesses  signed 
their  names  in  his  presence  and  in 
the   presence  of  each  other,  and 

•  that  at  that  time  it  had  been  signed 
by  the  testator.  J.  testified  he  did 
not  recollect  all  that  occurred,  but 
that  the  testator  came  to  him  with 
a  paper  which  he  thought  was  the 
one  in  question^  and  desired  him  to 
witness  his  will,  and  in  answer  to 
questions  pat  by  the  witness  he 
acknowledged  it  to  be  his  last 
will  and  testament,  and  requested 
witness  and  S.  to  sign,  and  both  did 
BO  in  the  presence  of  the  testator 
and  of  each  other ;  that  he  could 
not  swear  the  tesutor  said  that 
was  his  signature.  Hdd,  the  evi- 
dence sufficiently  established  the 
dun  execution  of  the  will  to  au- 
thorize its  admission  to  probate ; 
and  this,  although  other  witnesses 
who  were  present  contradicted  the 
testimony  of  the  subscribing  wit- 
nesses.   In  re  Higgiru.  554 

5.  The  will  of  Z.,  after  directing 
payment  of  debts,  funeral  ex- 
penses, etc.,  gave  to  his  wife  dur- 
ing her  life  "  the  rents,  income, 
interest,  use  and  occupancy  "  of  all 
his  estate,  real  and  personal,  upon 
condition  that  she  keep  the  build- 
ings and  personal  property  insured, 
pay  all  taxes  and  assessments,  and 
keep  said  estate  in  good  repair. 
Held,  that  the  provision  was  in- 
consistent with  the  assertion  of  a 
dower  right,  and  so  must  be  con- 
strued as  in  lieu  of  dower ;  and. 
the  widow  having  accepted  the 
provision  so  made,  that  she  could 
not  thereafter  claim  dower.  In  re 
ZahH,  605 

6.  A  widow  who,  by  the  will  of  her 
deceased  husband,  has  a  life  estato 
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in  lands  of  which  he  died  seiiMd, 
in  case  of  sale  upon  forecloeare  of 
a  mortgage  thereon  leavinf  a  snr- 
ploa,  ia  not  entitled,  as  of  right, 
•  to  a  gioes  Bam  for  the  valae  of  her 
life  estate  in  the  sarplas  to  be  es- 
timated pursoant  to  rule  71  of  the 
General  Boles  of  Practice.         Id. 


WITNESS. 

The  act  of  1869  (Chap.  678,  Laws  of 
1869),  declaring  that  on  a  criminal 
trial  the  accused  ' '  shall,  at  his 
own  request,  bat  not  otherwise,  be 
deemed  a  competent  witness,"  is 
not  violative  of  the  provision  of  the 
State  Constitution  (Art.  1,  §  6), 
declaring  that  no  person  shall  "  be 
oompell^  in  any  criminal  case  to 
be   a   witness   against   himself." 


The  supposed  moral  coercion  by 
reason  of  the  adverse  inference 
which  might  be  drawn  from  the 
omission  of  the  accused  to  testify 
is  not  compulsion  within  the 
meaning  of  the  Constitution.  Peo- 
ple V.  Cimrtney.  490 


WORK  AND  LABOR. 

In  an  action  to  recover  for  services 
as  upon  a  quantum  meruit  plaintiff 
is  not  conduded  as  to  the  value  ol 
the  service  by  the  amount  origi- 
nally claimed  in  the  complaint, 
where  the  latter  has  been  amended 
by  increasing  the  amount,  nor  is 
he  concluded  or  impeached  by  dis- 
crepancies between  different  bills 
of  particulars  furnished.  Sher- 
wood V.  Hauaer.  626 


ERRATA.  ^ 

i 


In  TaUs  v.  Bureh  (87  N.  Y.  410).  after  the  word  "liable"  in  eleventh 
line  from  top  of  page  should  be  inserted  "  for,  or  required  to  pay  the 
amount  of  the  judgment,  save.'* 

In  same  case,  page  411,  the  word  *'a*'  in  sixth  line  from  top  of  page 
should  read  **no." 

In  title  to  Coleman  v.  Burr  (93  N.  Y.  17),  the  word  "Appellant"  after 
"Coleman"  should  read  "Respondent,"  and  the  word  "Respondents" 
after  "  et  air  should  read  *'  Appellants." 

In  Seward  v.  Huntington  {ante,  p.  115),  after  the  words  "  all  concur"  in 
tenth  line  from  top  of  page  should  be  inserted  "  except  Danfobth.  J.,  who 
took  no  part." 

In  Wood/ruf  v.  E.  R.  Co,  (98  N.  Y.  625), ^he  word  "plaintiff"  in  eighth 
line  from  bottom  of  page  should  read  ''defendant,"  and  the  word  "  de- 
fendant," part  in  that  line  and  part  in  ninth  line,  should  read  "  plaintiff." 


^\y 
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